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THE TWENTY-SEVENTH YEAR OF THE WORLD COURT * 


By MANLEY O. Hupson 


The resumption of its judicial activity after a lapse of eight years was 
the outstanding feature of the twenty-seventh year of the World Court. 
A judgment rejecting a preliminary objection in the Corfu Channel Case 
was handed down on March 25, 1948, and the case was still pending at the 
close of the year. An advisory opinion on Conditions of Admission of a 
State to Membership in the United Nations was given on May 28, 1948; and 
late in the year the General Assembly requested an advisory opinion on 
Reparation for Injuries Suffered in the Service of the United Nations. 

The year saw the reélection on October 22, 1948, of five judges of the 
Court whose terms of office will expire on February 5, 1949. Switzerland 
became the fifty-ninth party to the Statute of the Court. Some advances 
were made, also, in the extension of the Court’s jurisdiction. 


The Corfu Channel Case 


The dispute in this case arose out of an incident which occurred in the 
Corfu Channel on October 22, 1946, when contact with mines by two 
British destroyers caused an explosion which resulted in a heavy loss of 
life and damage to the destroyers. The matter was brought before the 
Security Council of the United Nations by the United Kingdom on January 
10, 1947.1 In accordance with Article 32 of the Charter, the Security 
Council decided on January 20, 1947, to invite Albania to participate 
without a vote in the discussion relating to the dispute, on condition that 
Albania should accept, for this case, all of the obligations which a Member 
of the United Nations would have to assume in a similar ease.” This invi- 
tation was accepted by telegram on January 24, 1947. On March 25, 1947, 
a resolution embodying a finding unfavorable to Albania failed to receive 
the necessary votes in the Security Council;* on April 9, 1947, however, 
the Security Council adopted a resolution recommending 


that the United Kingdom and Albanian Governments should immedi- 
ately refer the dispute to the International Court of Justice in accord- 
ance with the provisions of the Statute of the Court.‘ 


* This is the twenty-seventh in the writer’s series of annual articles on the World 
Court, the publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 

1 Doe. 8/247, Jan. 10, 1947. 

2 Security Council, Official Records, 1947, No. 6, p. 124; No. 7, p. 130. 

8 Ibid., No. 29, p. 609. 

4 Ibid., No. 34, p. 726. 
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On May 22, 1947, the Government of the United Kingdom transmitted 
to the Registry of the Court an application under date of May 13, 1947, 
asking for a decision of the Court that the Albanian Government was 


internationally responsible for the loss and injury and is under an 
obligation to make reparation or pay compensation to the Government 
of the United Kingdom therefor. 


The Court was also asked to determine the reparation or compensation 
due. To sustain the Court’s jurisdiction, the application relied upon the 
Security Council’s resolution of April 9, 1947, and upon Albania’s ac- 
ceptance of the Security Council’s invitation on the conditions laid down; 
it was submitted that as Albania had accepted all of the obligations which 
a Member of the United Nations would have in a similar position, it was 
bound by Article 25 of the Charter to accept and carry out the decisions 
of the Security Council. 

On July 23, 1947, M. Kahreman Ylli, Albanian Minister at Paris, handed 
to the Registry a letter signed by the Deputy Minister of Foreign Affairs 
of Albania, under date of July 2, 1947, in which the Government of the 
People’s Republic set forth its view that the Government of the United 
Kingdom had not complied with the Security Council’s recommendation, 
that it ‘‘was not entitled to refer this dispute to the Court by unilateral 
application,’’ and that Article 25 of the Charter did not apply to the 
Security Council’s recommendation. The letter added, however, that the 
Albanian Government ‘‘fully accepts the recommendation of the Security 
Council,’’ and that it was ‘‘prepared, notwithstanding this irregularity 
in the action taken by the Government of the United Kingdom to appear 
before the Court’’; yet it made ‘‘the most explicit reservations’’ as to the 
manner in which the case had been brought before the Court, and empha- 
sized that ‘‘its acceptance of the Court’s jurisdiction for this case cannot 
constitute a precedent for the future.’’ It then informed the Court of the 
appointment of M. Kahreman Y1li as its Agent, and gave his address at 
The Hague. 

At this stage of the case, the President of the Court issued an order on 
July 31, 1947, fixing time-limits for the written proceedings as follows: 
for the presentation of a memorial by the Government of the United King- 
dom, October 1, 1947; for the presentation of a counter-memorial by the 
Albanian Government, December 10, 1947.° A memorial was duly pre- 
sented by the United Kingdom before the expiration of the time-limit. 

On December 9, 1947, the Albanian Agent submitted a preliminary ob- 
jection to the admissibility of the United Kingdom’s application. This 
had the effect of suspending the proceedings on the merits.. On December 
10, 1947, the President issued an order fixing January 20, 1948, as the 
time-limit for the applicant’s presenting its observations and submissions 


oI. C. J. Reports, 1947-1948, p. 4. 
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in regard to the preliminary objection.* In a statement presented on 
January 19, 1948, the Government of the United Kingdom contended that 
the Albanian Government had consented to the Court’s jurisdiction, that 
its consent could not be withdrawn, that the jurisdiction was fully estab- 
lished, and that the question could not be reopened; it also reserved the 
right to invoke its previous arguments based on Article 25 of the Charter. 
In conclusion, the Government of the United Kingdom submitted that the 
preliminary objection should be dismissed, and that the Government of 
Albania should be directed to comply with the President’s order of July 
31, 1947, and to file its counter-memorial without delay.’ This closed the 
written proceedings in the case. 

Albania availed itself of its privilege of appointing a judge ad hoc, under 
Article 31 (2) of the Statute, and designated Dr. Igor Daxner, President 
of a Chamber of the Supreme Court of Czechoslovakia; the Statute does 
not require a judge ad hoc to have the nationality of the state appointing 
him.$ 

In the oral proceedings on February 26, 27 and 28, and March 1, 2 and 
5, 1948, arguments were presented by the Albanian Agent, and Professor 
Vladimir Vochoé, Counsel; and by the British Agent, Mr. W. E. Beckett, 
and Sir Hartley Shaweross, Counsel. Albania also had as counsel Pro- 
fessor Ivo Lapenna; the counsel of the United Kingdom also included Dr. 
H. Lauterpacht, Mr. C. H. M. Waldock, Mr. R. O. Wilberforee, Mr. J. 
Mervyn Jones and Mr. M. E. Reed. 

The Court’s judgment was delivered on March 25, 1948.° First of all, 
it was found unnecessary to express any opinion on the applicant’s at- 
tempt to establish the existence of a case of compulsory jurisdiction. For 
the Albanian letter of July 2, 1947, was held to constitute ‘‘a voluntary 
and indisputable acceptance of the Court’s jurisdiction’’; Albania had 
thereby waived ‘‘the right subsequently to raise an objection directed 
against the admissibility of the application on the alleged procedural ir- 
regularity of that instrument.’’ Earlier judgments of the Court were 
relied upon to show that acceptance of the Court’s jurisdiction is not 
‘‘subordinated to the observance of certain forms.’’ The reservation con- 
tained in the Albanian letter was ‘‘intended only to maintain a principle 
and to prevent the establishment of a precedent.’’ By fifteen votes to 
one, therefore, the Court rejected the preliminary objection, decided that 
the proceedings on the merits should continue, and fixed the time-limits for 
the filing of subsequent pleadings. 

6 Ibid., p. 7. 

7 This latter submission may be thought to have been based upon a misconception. 
The President’s order set a time-limit within which Albania should present its counter- 
memorial if it wished to do so. A respondent has no duty to file a counter-memorial. 

8 On the precedents for such an appointment of a non-national, see Hudson, Permanent 


Court of International Justice, 1920-1942, p. 366. 
91. C. J. Reports, 1947-1948, p. 15; this Journat, Vol. 42 (1948), p. 690. 
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In a separate concurring opinion, Vice President Basdevant and Judges 
Alvarez, Winiarski, Zoriti¢é, de Visscher, Badawi Pasha and Krylov ex- 
pressed the view that the Court should have passed upon the merits of the 
applicant’s contention that the case fell within the Court’s compulsory 
jurisdiction. The application was said to have been ‘‘based upon this 
claim,’’ and these judges had not been convinced by the arguments ad- 
vanced to support it. They thought it impossible to interpret Article 
36 of the Charter in such a way that it would have ‘‘introduced more or 
less surreptitiously, a new case of compulsory jurisdiction.’’ To this ex- 
tent they thought the respondent’s contention well founded; but they 
declined to accept the view that the institution of proceedings by applica- 
tion was irregular. 

The development of international law by its application in concrete cases 
is one of the useful functions of the Court, and, precisely because such cases 
are not numerous, the importance of the function may be underscored. 
Hence, where an issue is squarely presented, the Court is fully justified in 
probing as deeply as possible in explaining the law applicable. A criticism 
is sometimes made of its jurisprudence for a failure to do this, and it need 
not be denied that some of the judgments of the past would have been less 
arid but for such failures. Yet it is another thing to say that the Court 
should pronounce upon all the contentions made by an applicant. Though 
such a practice might result in an enrichment of the Court’s jurisprudence, 
that jurisprudence is likely to be more highly respected in the long run 
if the pronouncements of the Court are confined to its conclusions on those 
questions which have to be resolved in order for it to dispose of the issues 
presented. In this case, the Court found its jurisdiction solidly grounded 
on the respondent’s consent. Once that conclusion was reached, no pro- 
nouncement would seem to have been required on the question raised by 
the applicant as to the force and effect of Article 25 of the Charter under 
the circumstances. 

In a spirited dissenting opinion, Judge ad hoc Daxner denied that 
Article 25 of the Charter gave to a recommendation under Article 36(3) 
any obligatory character. He also denied that the proceedings could be 
instituted by application. The mere acceptance of the Security Council’s 
recommendation by the two parties did not have the effect of placing the 
ease before the Court. Analyzing the Albanian letter of July 2, 1947, 
he stressed the position of Albania as a state not a party to the Statute 
of the Court and concluded that the letter was merely ‘‘a recognition of 
the jurisdiction of the Court for the purpose of enabling Albania to appear 
before it.’’ Albania therefore had a ‘‘right to ignore the application.’’ 
Then why did it agree to appear before the Court? Judge Daxner 
replied : 


As a small country of scarcely a million inhabitants, Albania 
could not, by its refusal, adopt a position which might have been easily 
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adopted by a great Power, such as England for instance, in a similar 
ease. Moreover, in the eyes of the world, Albania has hitherto been 
considered (wrongly of course) as one of the countries of the Balkans, 
so often described as the ‘‘powder-keg’’ of Europe. Its refusal to 
appear before the Court would have contributed to confirm this un- 
founded reputation as a backward country which refused to recognize 
the institutions of the civilized world by an act which might have been 
interpreted as involving contempt of Court. In such circumstances, 
therefore, Albania chose not to invoke its right, as a great Power might 
easily have done without incurring the criticism of the world, and 
agreed to appear before the Court. 


Thus agreeing, however, Albania reserved the right to present a pre- 
liminary objection, and only to this end had it recognized the Court’s juris- 
diction. Judge Daxner concluded that the application was irregular ab 
initio, that Albania had done nothing to make it valid, and that the pre- 
liminary objection should have been upheld. 

Perhaps it will be thought that one question in this case deserved more 
attention than was given to it. As Albania is not a Member of the United 
Nations and not a party to the Statute, the Court was open to it only on 
the conditions set by the Security Council, under Article 35 (2) of the 
Statute, in its resolution of October 15, 1946. Those conditions required 
a previous deposit of a declaration accepting the Court’s jurisdiction, 
particular or general, and an undertaking to comply in good faith with 
the decision of the Court and to accept all the obligations of a Member 
of the United Nations under Article 94 of the Charter. Article 36 of the 
Rules requires such a state to satisfy the Court that it has complied with 
these conditions, and provides for the filing of ‘‘the document which evi- 
dences this complianee.’’ The President’s order of July 31, 1947, recited 
that ‘‘having regard to the Resolution of the Security Council of April 
9, 1947,’ the Albanian note of July 2, 1947, ‘‘may be regarded as consti- 
tuting the document mentioned in Article 36 of the Rules of Court.’’ On 
this view Albania must be taken to have given an urdertaking to comply 
with the decision of the Court, and it became entitled to appear before 
the Court on the Registry’s receipt of the letter of July 2, 1947. The 
Court’s judgment did not allude to the question. 

Following the reading of the judgment in a public session on March 
25, 1948, the Agents of the parties informed the Court that earlier on that 
day they had concluded a special agreement, ‘‘as a result of the resolution 
of the Security Council of April 9, 1947.’’ By this action they requested 
the Court to decide the following questions: 


(1) Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters and 
for the damage and loss of human life which resulted from them and 
is there any duty to pay compensation ? 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts of 
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the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satis- 
faction ? 


On March 26, 1947, the Court gave an order which, after declaring that 
the special agreement ‘‘now forms the basis of further proceedings in the 
case,’’ confirmed the time-limits fixed in the judgment of the previous 
day.*° A counter-memorial, a reply and a rejoinder were filed within the 
time-limits fixed, the further written proceedings being thus completed on 
September 20, 1948. 

The oral proceedings on the merits were begun on November 9, 1948; 
they had not been concluded when the Court adjourned for the judicial 
vacation. 


Conditions of Admission of a State to Membership 
in the United Nations 


On November 17, 1947, the General Assembly of the United Nations 
adopted a resolution requesting the Court to give an advisory opinion on 
the following question, which arose in connection with the Security Coun- 
cil’s failure to recommend certain states applying for admission to mem- 
bership in the United Nations: 


Is a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in 
the Security Council or in the General Assembly, on the admission 
of a State to membership in the United Nations, juridically entitled 
to make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article? In particular, 
ean such a Member, while it recognizes the conditions set forth in 
that provision to be fulfilled by the State concerned, subject its affirma- 
tive vote to the additional condition that other States be admitted to 
membership in the United Nations together with that State? 


The request was entered on the Court’s general list on December 12, 1947, 
and on that day the President gave an order (curiously framed as a de- 
cision) fixing February 9, 1948, as the time-limit within which states 
‘‘admitted to appear before the Court’’ might present written statements 
relating to the question.1! Statements were presented within the time- 
limit by China, El Salvador, Guatemala, Honduras, India, Canada, United 
States of America, Greece, Yugoslavia, Belgium, Iraq, the Ukrainian Soviet 
Socialist Republic, the Union of Soviet Socialist Republics and Australia; 
and a statement received from Siam on February 14, 1948, was accepted 
by decision of the President. These statements, most of which were brief 
letters expressing the respective governments’ views, were communicated 
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to all Members of the United Nations. Various documents were also 
placed before the Court by the Secretary General of the United Nations. 

In the course of the oral proceedings held on April 22, 23 and 24, 1948, 
statements were made by Ivan Kerno, on behalf of the Secretary General, 
and by Georges Scelle (France), Milan BartoS (Yugoslavia), Georges 
Kaeckenbeeck (Belgium), Vladimir Vochot (Czechoslovakia) and Manfred 
Lachs (Poland). 

The opinion of the Court, adopted by nine votes to six, was given on 
May 28, 1948.1° Note was taken that the request did not refer to the actual 
vote on a candidate for admission, as the reasons prompting a vote, ‘‘ which 
enter into a mental process, are obviously subject to no control.’’ The 
question ‘‘ean only relate to the statements made by a Member concerning 
the vote it proposes to give.’’ For practical purposes, this interpretation 
places a severe limitation on the value of the whole opinion. Though in 
form abstract, the question put was said to be ‘‘a purely legal one,’’ and, 
being invited ‘‘to undertake an essentially judicial task,’’? the Court re- 
fused to look into the motives which may have inspired the request. The 
Court was not called upon to ‘‘define the meaning and scope of these con- 
ditions.’ Not only was the Court competent to undertake this ‘‘normal 
exercise of its judicial powers,’’ but it could see ‘‘no reasons why it should 
decline to answer the question.”’ 

Five conditions were found to be set by Article 4 of the Charter: ‘‘an 
applicant must (1) be a State; (2) be peace-loving; (8) accept the obliga- 
tions of the Charter; (4) be able to carry out these obligations; and (5) 
be willing to do so.’’ The text was deemed to be so clear that no resort 
to travaux préparatoires was called for. The enumeration is exhaustive 
The conditions are not merely necessary; they ‘also suffice. The spirit as 
well as the terms of Article 4 (1) preclude the idea that ‘‘considerations 
extraneous to these principles and obligations can prevent the admission 
of a State which complies with them.’’ Yet the prescribed conditions are 
‘‘very wide and very elastic,’’ and no relevant political factor, 7.e., none 
connected with the conditions, is excluded. 

As to the second part of the question, if a Member made its consent to 
the admission of a state dependent on the admission of other applicants, 
it would be introducing a new condition, an extraneous consideration. 
The Court found it to be implied in Article 4 that ‘‘every application for 
admission should be examined and voted on separately and on its own 
merits’’; yet it is a bit difficult to see why a separate vote on each applicant 
is required in all cases. 

The conclusions of the opinion are that a Member ‘‘is not juridically 
entitled to make its consent to the admission [of a state candidate] de- 
pendent on conditions not expressly provided’’ by Article 4 (1); and that. 


12 Tbid., p. 57; this JOURNAL, Vol. 42 (1948), p. 927. 
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recognizing the conditions set forth to be fulfilled, it cannot ‘‘subject its 
affirmative vote to the additional condition that other States be admitted.’’ 

Perhaps the Court’s opinion might have been more useful if it had 
proceeded upon a conception of the Charter as the great constitutional 
instrument of the Community of Nations, the interpretation of which may 
require a broader approach than that usually adopted in the construction 
of international instruments. This point of view was forcefully stated 
by Judge Alvarez, who, in a concurring opinion, insisted on giving atten- 
tion to ‘‘the character of the international community and the place in it 
occupied’’ by the United Nations as ‘‘an institution within the universal 
international society’’ whose aims are ‘‘of a world-wide nature.’’ How- 
ever, Judge Alvarez would have added to the Court’s conclusions a state- 
ment that ‘‘if there are several simultaneous applications for admission, 
each must be considered separately, save in exceptional cases.’’ 

Judge Azevedo, concurring, commented on ‘‘the function of advisor 
given’’ to the Court, contending that ‘‘a radical change was made by the 
Charter in the matter of advisory opinions.’’ He refers to the substitution 
of ‘‘any legal question’’ for ‘‘any dispute or point’’ as the subject of a 
request, deducing that in consequence ‘‘the Court will not have to settle 
genuine disputes by a strange and indirect method.’’ The writer finds 
difficulty in following this deduction; nor can he appreciate why it should 
be said that ‘‘the participation of judges ad hoc in advisory opinions’’ has 
now disappeared—Article 83 of the Rules seems to provide to the contrary. 
Judge Azevedo addresses himself to the question ‘‘whether there exists, or 
not, a subjective right to be admitted to this international society’’; he 
seems to give a negative answer to this question, though he concludes that 
‘‘once it is admitted that a State has proved that it has all the required 
qualifications, a refusal to accept its application might be considered tanta- 
mount to a violation, not only of an interest, but of a right already es- 
tablished. ”’ 

In a collective dissenting opinion, Vice President Basdevant and Judges 
Winiarski, McNair and Read took the view that the first question before 
the Court did not relate solely to statements or arguments made by a 
Member; rather it related to the vote of the Member. These judges 
rejected the distinction between the actual vote and the discussion preced- 
ing it. They found that while Article 4 (1) set forth the qualifications 
for admission, it did not deprive the Security Council or the General As- 
sembly or their members of the legal right of giving effect to other con- 
siderations; and Article 4 (2) was relied upon to support this view. The 
travaux préparatoires were examined at some length, to conclude that 
‘‘while the Charter makes the qualifications in paragraph 1 of Article 4 
essential, it does not make them sufficient.’? The following paragraph 
introduces a note of reality not to be found in the opinion of the majority : 


wee 
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It is easy to understand why the authors of the Charter, after having 
rejected the principle of universality, should deem it undesirable to 
exclude the consideration of the very diverse political factors which 
the question of admission can in certain cases involve. When one 
considers the variety in the political conditions of the States which 
were not original Members of the United Nations—some ex-enemy, 
some ex-neutral, one permanently neutral by treaty, some with em- 
pires and some without, some unitary and some consisting of federal 
or other unions of States—and when one considers the political reper- 
cussions attending the union of existing States, or the emergence of 
new States and their entry into the United Nations—perhaps, the 
framers of the Charter, after having decided in this connexion to 
entrust a special mission to the Security Council, were wise in their 
generation in taking the view (as we submit they did) that it was 
impossible to do more than to prescribe certain preliminary and es- 
sential qualifications for membership and to leave the question of 
admission to the good faith and the good sense of the Security Council 
and the General Assembly, and particularly the former by reason of 
the special responsibilities laid upon it. For the authors of the 
Charter had to look beyond the year 1945 and endeavour to provide for 
events which the future had in store. A little reflection upon the 
changes in the map of the world during the short period which has 
elapsed since June 1945 suggests to us that they were prescient and 
prudent in the plan which they adopted. 


These judges concluded that the first question before the Court should 
be answered as follows: 


A Member of the United Nations which is called upon, in virtue of 
Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State which possesses the qualifications specified in paragraph 1 of 
that Article, is participating in a political decision and is therefore 
legally entitled to make its consent to the admission dependent on any 
political considerations which seem to it to be relevant. In the exer- 
cise of this power the Member is legally bound to have regard to the 
principle of good faith, to give effect to the Purposes and Principles 
of the United Nations and to act in such a manner as not to involve 
any breach of the Charter. 


This position made it possible to dispose of the second question by saying 
that if a Member is legally entitled to make its refusal to admit depend 
on political considerations, it may condition its consent on the contem- 
poraneous admission of other states. 

Judge Zoritié, dissenting, wished the Court to refrain from giving an 
opinion on the ground that the request had its origin in a divergence of 
views which arose in a political body relating essentially to political acts, 
and that the request was made ‘‘for a definitely political purpose.’’ He 
thought the Court should decline to be ‘‘drawn on to the slippery ground 
of politics.”’ Nor did he agree with the views expressed in the Court’s 
Opinion; instead he shared in substance those expressed in the joint dis- 
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senting opinion. He thought that Article 4 (1) set minimum conditions, 
but did not preclude a Member’s taking into consideration elements of a 
political nature; the travaux préparatoires indicated the intention of the 
authors of the Charter not to limit the Security Council or the General 
Assembly. In the interests of the United Nations itself, members of the 
Security Council ‘‘must take account of every kind of political considera- 
tions.’” They are limited only by the legal obligation to act in good faith 
and in the interest of the Organization. 

As to the second part of the question, Judge Zoricié insisted on examin- 
ing the concrete case before the Security Council during the meetings 
referred to. The declaration made by a Member ‘‘was founded on legal 
arguments drawn from the Declaration of Potsdam and from the peace 
treaties with the five ex-enemy States.’’ The Member’s reliance on its in- 
terpretation of these instruments was justified, and it was juridically en- 
titled to call for the simultaneous admission of the ex-enemy states. 

Judge Krylov, dissenting, thought that the request had been framed 
not in a legal atmosphere, but with ‘‘a definitely political purpose.’’ He, 
too, wished the Court to refrain from giving an opinion which would have 
‘a quasi-legislative effect.”’ He relied heavily on the record of the Court 
prior to 1945, saying that the Permanent Court ‘‘always kept within the 
limits of existing law.’’ Judge Krylov coneurred substantially in the 
arguments set forth in the joint dissenting opinion. To him the presence 
of the requisite qualifications did not necessarily lead to the admission of 
an applicant; he relied on the travaux préparatoires to sustain this con- 
clusion, and reviewed extensively the actual practice in the United Na- 
tions. He addressed himself to ‘‘the concrete case envisaged by the ques- 
tion,’’ that of the admission of ex-enemy states. While each candidate 
should ‘‘be considered separately on its own merits,’’ several candidates 
eould be ‘‘admitted together.’’ The application by the five ex-enemy 
states ‘‘should have been treated in the same manner’’; a ‘‘ block vote’’ was 
a legitimate proceeding. If an opinon was to be given, therefore, he de- 
sired to say that a Member ‘“‘is entitled to declare, during the discussion 
and before the vote, that it takes into account in voting (1) the legal eri- 
teria prescribed in paragraph 1 of the said Article [4], and (2) the 
political considerations consistent with the Purposes and Principles of the 
United Nations.’’ 

As a whole, the opinions rendered reflect a painstaking consideration of 
the problems involved. Yet the Court’s opinion is so narrowly confined 
that it may be of little aid to states represented in the Security Council 
and the General Assembly. Any such state may still deem itself free to 
take into account any factor which it considers to be relevant, though it 
should be careful to confine its explanations of its course within the bounds 
of relevance to the ‘‘conditions’’ set in Article 4 (1). In result, one may 
eonelude that an advisory opinion is not a very effective weapon in a po- 
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litical contest, and he may be disposed to say that caution needs to be 
exercised in proposing requests for advisory opinions about constitutional 
problems arising in the work of the United Nations. 


Reparation for Injuries Suffered in the Service of the United Nations 


The Secretary General of the United Nations drew this subject to the 
attention of the General Assembly at its Third Session, expressing the view 
that the United Nations should endeavor to make certain that in the future 
its representatives would enjoy a maximum amount of protection while 
performing their duties in areas of physical danger. He had no doubt 
of the legal capacity of the United Nations to present claims for reparation 
under international law against a state, but he desired certain questions of 
law, policy and procedure to be considered by the General Assembly. 
These questions were listed as follows: 


1. Whether, in the view of the General Assembly, a State may have a 
responsibility as against the United Nations for injury to or death 
of an agent of the United Nations; 

2. What should be the general policy with respect to the reparation 
or measure of damages which should be claimed ; 

3. What should be the procedure for the presentation and settlement 
of claims? 


On December 3, 1948, the General Assembly adopted the following resolu- 
tion on the recommendation of its Sixth Committee: 


WuHuerEAS the series of tragic events which have lately befallen 
agents of the United Nations engaged in the performance of their 
duties raises, with greater urgency than ever, the question of the ar- 
rangements to be made by the United Nations with a view to ensuring 
to its agents the fullest measure of protection in the future and en- 
suring that reparation be made for the injuries suffered; and 

WHEREAS it is highly desirable that the Secretary-General should be 
able to act without question as efficaciously as possible with a view to 
obtaining any reparation due; therefore 

THE GENERAL ASSEMBLY 

DEcIDEs to submit the following questions to the International Court 
of Justice for an advisory opinion: 


‘‘T. In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the re- 
sponsibility of a State, has the United Nations, as an Organization, 
the capacity to bring an international claim against the respon- 
sible de jure or de facto Government with a view to obtaining 
the reparation due in respect of the damage caused (a) to the 
United Nations, (b) to the victim or to persons entitled through 
him ? 

“TI. In the event of an affirmative reply on point I (b), how is action 
by the United Nations to be reconciled with such rights as may be 
possessed by the State of which the victim is a national ?’’ 
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Instructs the Secretary-General, after the Court has given its 
opinion, to prepare proposals in the light of that opinion, and to submit 
them to the General Assembly at its next regular session. 


Accession to the Statute of the Court 


On July 28, 1948, the Swiss Federal Council deposited with the Secre- 
tary General of the United Nations an instrument by which the Swiss 
Confederation acceded to the Statute of the International Court of Justice 
on the conditions laid down by the General Assembly in its resolution of 
December 11, 1946. It thus (1) accepted the provisions of the Statute, 
(2) aecepted all of the obligations of a Member of the United Nations 
under Article 94 of the Charter, and (3) undertook to contribute to the 
expenses of the Court such equitable amount as the General Assembly of 
the United Nations shall assess from time to time after consultation with 
the Swiss Federal Council. 

The accession by Switzerland raised the question of the participation 
in the elections of the judges of the Court by a state which is a party to the 
Statute, but is not a Member of the United Nations. Under Article 4 (3) 
of the Statute, the conditions under which such a state may participate in 
the elections are, in the absence of a special agreement, to be laid down 
by the General Assembly upon recommendation of the Security Council. 
On September 28, 1948, the Security Council adopted a recommendation, 
east in general terms, that the conditions in which such a state may par- 
ticipate in the elections should be the following: 


1. Such a State shall be on an equal footing with the Members of 
the United Nations in respect to those provisions of the Statute which 
regulate the nominations of candidates for election by the General 
Assembly ; 

2. Such a State shall participate, in the General Assembly, in elect- 
ing the members of the Court in the same manner as the Members of 
the United Nations; 

3. Such a State, when in arrears in the payment of its contribution 
to the expenses of the Court, shall not participate in electing the 
members of the Court in the General Assembly, if the amount of its 
arrears equals or exceeds the amount of the contribution due from it 
for the preceding two full years. The General Assembly may, never- 
theless, permit such a State to participate in the elections, if it is 
satisfied that the failure to pay is due to conditions beyond the control 
of that State (see Charter, Article 19).%° 


This recommendation was followed by the General Assembly on October 
8, 1948. 

On September 8, 1948, the Government of Hyderabad communicated to 
the Secretary General its ‘‘decision’’ to become a party to the Statute, and 
expressed its willingness to accept the conditions accepted by Switzer- 
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land. A confirming letter stated, also, the government’s intention to recog- 
nize the Court’s compulsory jurisdiction. The communications were drawn 
to the attention of the Security Council,’* but owing to the situation then 
existing in Hyderabad, the Security Council took no action on the matter. 
On September 8, 1948, also, the Secretary to the Government of the Nizam 
of Hyderabad and Berar in the Department of External Affairs made the 
following declaration in a communication from London: 


In conformity with the Resolution of the Security Council of the 
United Nations of 15th October, 1946 (Official Records of the Security 
Council, First Year, Second Series, No. 19, p. 468; Yearbook of the 
International Court of Justice, 1946-1947, p. 106), I have the honour 
to declare on behalf of the Government of Hyderabad that it accepts, 
on the conditions set forth in paragraph 1 of the said Resolution, the 
jurisdiction of the International Court of Justice in the dispute be- 
tween Hyderabad and India concerning the interpretation and appli- 
eation of the Standstill Agreement concluded between the two States 
on 29th November, 1947, as well as in other disputes arising out of 
matters now pending between Hyderabad and India. I shall be glad 
if you will transmit a copy of this Declaration to India, to the other 
States referred to in paragraph 3 of the Resolution of the Security 
Council, and to the Secretary-General. This Declaration is made in- 
dependently of and additionally to the measures and steps which my 
Government is taking under Articles 35 (2) and 93 (2) of the Charter 
of the United Nations. 


This declaration was transmitted by the Registrar to states parties to the 
Statute of the Court. The Security Council’s resolution of October 15, 
1946, opening the Court to access by states not parties to the Statute, con- 
tained a provision that ‘‘all questions as to the validity and effect of a 
declaration made under the terms of this Resolution shall be decided by 
the Court.’’ Occasion has not yet arisen for such a decision by the Court. 


The 1948 Election of Judges 


When the election of fifteen judges had been completed on February 
6, 1946, lots were drawn to determine the length of their respective terms. 
Judges Badawi Pasha, Hsu Mo, Read, Winiarski and Zoritié drew terms 
of three years, which will expire on February 5, 1949. This fact necessi- 
tated the election of their successors in 1948. 

On June 7, 1948, the Secretary General of the United Nations issued 
invitations to members of the national groups in the Permanent Court of 
Arbitration, and to members of other national groups specially constituted 
for the purpose under Article 4 (2) of the Statute, ‘‘to consult your col- 
leagues in the group with a view to the nominations by the group, as such, 
of persons in a position to accept the duties of a member of the Court.’’ 
Following the usual practice, the Secretary General sent the invitations 
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to the respective foreign offices for transmission to the addressees. August 
15, 1948, was set as the latest date for the nominations to reach the Secre- 
tary General, but nominations later made were received and listed. 

In response to these invitations, forty candidates were nominated by 
forty national groups. All of the judges whose terms are to expire in 
1949 were nominated: Badawi Pasha was nominated by 18 groups, Hsu Mo 
by 21 groups, John E. Read by 18 groups, Bohdan Winiarski by 13 groups, 
and Milovan Zoritié by 12 groups. Of the other candidates on the list, none 
received more than five nominations, and thirty-one received but a single 
nomination.’® Viewed as a whole, the list of candidates revealed a desire 
of the national groups to have the incumbent judges reélected. If this 
tendency persists with reference to the elections to be held in 1951 and 
1954, the tenure of judges will be somewhat reénforced. 

The election was conducted in morning and evening meetings of the 
General Assembly and the Security Council, held in Paris on October 22, 
1948, with the participation of Switzerland. At the morning meeting of 
the General Assembly, fifty-six votes were cast on the first ballot, and 
three candidates received the necessary majority; the second and third 
ballots yielded no majority, but the Assembly’s list of five candidates was 
completed on the fourth ballot. At the morning meeting of the Security 
Council, four candidates received a majority on the first ballot; the sec- 
ond, third, fourth and fifth ballots yielded no majority, but the sixth 
ballot yielded a majority for a fifth candidate. A comparison of the lists 
of the two bodies then followed. The following candidates appeared on 
both lists: Badawi Pasha (Egypt), Hsu Mo (China), John Erskine Read 
(Canada), Bohdan Winiarski (Poland). The President of the General 
Assembly then declared these candidates to have been elected. For the 
fifth vacancy, the General Assembly had selected Professor Jean Spiro- 
poulos (Greece), while the Security Council had selected Sir Benegal Rau 
(India). 

At the evening meeting of the General Assembly, three ballots were held, 
and on the third ballot Milovan Zoriéié (Yugoslavia) obtained the neces- 
sary majority. At the evening meeting of the Security Council, the first 
ballot yielded no majority, but Milovan Zoritié received the necessary 
majority on the second ballot. After a second comparison of the lists, the 
President of the Assembly declared Milovan Zoriéié to have been elected. 
The result was that all of the five judges whose terms are about to expire 
were reélected. 


Declarations Recognizing Compulsory Jurisdiction 


During the year 1948, declarations recognizing the jurisdiction of the 
Court ‘‘as compulsory tpso facto and without special agreement’’ were 
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made under paragraph 2 of Article 36 of the Statute by Honduras, Brazil, 
Belgium, Pakistan, Bolivia and Switzerland. 

By a declaration by the President of the Republic on February 2, 1948, 
made with the authorization of the National Congress and deposited with 
the Secretary General of the United Nations on February 10, 1948, Hon- 
duras recognized the Court’s compulsory jurisdiction, on condition of 
reciprocity, for a period of six years. Honduras had not previously ac- 
cepted the Court’s compulsory jurisdiction. 

By a declaration by the Minister of State for External Relations on 
February 12, 1948, made under the authorization of the National Congress 
and deposited with the Secretary General of the United Nations on March 
12, 1948, Brazil recognized the Court’s compulsory jurisdiction ‘‘under 
condition of reciprocity, that is, in relation to any other State accepting 
the same obligation and under the terms in which said obligation was 
assumed,’’ for a period of five years. Appropriately, in view of his sig- 
nificant contribution in 1920, this declaration bears the signature of Rail 
Fernandes. Brazil first accepted the compulsory jurisdiction of the Court 
on November 1, 1921, conditionally for a period of five years; the declara- 
tion was renewed on January 26, 1937, for a period of ten years. 

On June 10, 1948, the Prime Minister and Minister of Foreign Affairs 
of Belgium made a declaration accepting the Court’s compulsory jurisdic- 
tion for a period of five years, with reference to disputes arising after the 
ratification of the declaration concerning any situation or fact thereafter 
arising. This declaration, ratified by the Regent on June 25, 1948, was 
deposited with the Secretary General of the United Nations on July 13, 
1948. Previously, on September 25, 1925, Belgium had recognized the 
Court’s compulsory jurisdiction for a period of fifteen years. 

On June 22, 1948, the following declaration was made by the Minister 
of Foreign Affairs and Commonwealth Relations on behalf of the Govern- 
ment of Pakistan: 


I, Muhammad Zafrulla Khan, Knight Commander of the Most Ex- 
alted Order of the Star of India, Minister of Foreign Affairs and 
Commonwealth Relations, Dominion of Pakistan, declare on behalf 
of the Government of Pakistan, under Article 36, paragraph 2, of the 
Statute of the International Court of Justice, and in accordance with 
the Resolution of May 26th, 1948, of the Constituent Assembly (Legis- 
lature) of the Dominion of Pakistan, that the Government of Pakistan 
recognize as compulsory ipso facto and without special agreement, in 
relation to any other State accepting the same obligation, the jurisdic- 
tion of the International Court of Justice in all legal disputes here- 
after arising concerning— 

(A) the interpretation of a treaty; 

(B) any question of international law; 

(C) the existence of any fact which, if established, would constitute 

a breach of an international obligation ; 
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(D) the nature or extent of the reparation to be made for the breach 
of an international obligation ; 
provided, that this declaration shall not apply to 
(a) disputes the solution of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which 
may be concluded in the future; or 
(b) disputes with regard to matters which are essentially within 
the domestic jurisdiction of Government of Pakistan as de- 
termined by the Government of Pakistan; or 
(ec) disputes arising under a multilateral treaty unless 
(1) all parties to the treaty affected by the decision are also 
parties to the case before the Court, or 
(2) the Government of Pakistan specially agree to jurisdic- 
tion; and 
provided further, that this declaration shall remain in force for a 
period of five years in the first instance and thereafter until the ex- 
piration of six months after notice may be given to terminate this 
declaration. 
Done at Karachi, this twenty-second day of June 1948. 


This declaration was deposited with the Secretary General of the United 
Nations on July 9, 1948. No previous declaration had been made by 
Pakistan. 

On July 5, 1948, a declaration was made by the Minister of Foreign 
Affairs and Public Worship on behalf of the Government of Bolivia, recog- 
nizing the Court’s compulsory jurisdiction for a period of five years. This 
declaration was deposited with the Secretary General of the United Nations 
on July 16, 1948. Previously, on July 7, 1936, Bolivia had accepted the 
jurisdiction for a period of ten years. 

On July 28, 1948, the Swiss Confederation deposited with the Secretary 
General a declaration accepting the compulsory jurisdiction of the Court 
for an indefinite period, subject to abrogation on giving one year’s notice. 
Switzerland had previously accepted the jurisdiction by a declaration of 
December 18, 1920, which was renewed for periods of ten years in 1926 
and in 1936. 

On December 31, 1948, the honor roll of the thirty-two states ** bound 
by declarations recognizing the Court’s compulsory jurisdiction under 
Article 36 (2) was as follows: 


Australia Dominican Republic 
Belgium El Salvador 

Bolivia Guatemala 

Brazil Haiti 

Canada Honduras 

China India 

Colombia Iran 

Denmark Luxembourg 


1¢ Paraguay has been omitted from this list, although the effect of the Paraguayan 
decree of April 26, 1938, is still unresolved. 
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Mexico Siam 

Netherlands Sweden 

New Zealand Switzerland 

Nicaragua Turkey 

Norway Union of South Africa 
Pakistan United Kingdom 
Panama United States of America 
Philippine Republic Uruguay 


A ratification of the French declaration of February 18, 1947, has not yet 
been deposited, but the ratification by the President of the Republic was 
authorized by Law No. 6638 of July 10, 1948, the text of which was com- 
municated to the Secretary General. 

Unfortunately, the exclusions made in the declaration filed by the 
United States on August 26, 1946,'7 continue to set an unfortunate prece- 
dent. One of them was copied in the declarations made by France and 
Mexico in 1947, and both of them were copied into the declaration made 
by Pakistan in 1948. 

The practice of the Secretariat of the United Nations with regard to the 
publication of declarations recognizing compulsory jurisdiction leaves 
much to be desired. The circular notes sent to governments in compliance 
with Article 36 (4) of the Statute are not published, and the reproduction 
of the texts in the United Nations Treaty Series is greatly delayed. <Ac- 
curate information is not obtainable in the public press; and while 
courteous responses are made to letters of inquiry, a private individual 
ean currently keep abreast of the developments only with the greatest 
difficulty. In the course of time, however, he may rely upon the reproduc- 
tion of the texts in the Court’s Yearbook. 


Treaty Provisions for the Court’s Jurisdiction 


Encouraging progress toward the extension of the Court’s jurisdiction is 
being made by the inclusion of express provisions in numerous inter- 
national instruments. Without attempting an exhaustive enumeration of 
such provisions, special attention may be drawn to the following provisions 
coneerning the jurisdiction of the Court embodied in Articles 31 to 37 of 
the American Treaty on Pacific Settlement, opened for signature at Bogota 
on April 30, 1948, and signed on behalf of each of the twenty-one American 
Republies,’® but with reservations in some cases: 


17 The exclusion of ‘‘disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America, as determined by the United 
States of America’’ has been roundly condemned by the House of Delegates of the 
American Bar Association and by the Association of the Bar of the City of New York 
(American Bar Association Journal, Vol. 33 (1947), p. 249; Report of the Committee 
of the Association of the Bar of the City of New York, approved on Jan. 20, 1948). 

18 Pan American Union, Law and Treaty Series, No. 24 (1948). 
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ARTICLE XXXI. In conformity with Article 36, paragraph 2, of 
the Statute of the International Court of Justice, the High Contract- 
ing Parties declare that they recognize, in relation to any other Ameri- 
can State, the jurisdiction of the Court as compulsory tpso facto, with- 
out the necessity of any special agreement so long as the present 
Treaty is in force, in all disputes of a juridical nature that arise 
among them concerning : 


(a) The interpretation of a treaty; 

(b) Any question of international law; 

(ec) The existence of any fact which, if established, would constitute 
the breach of an international obligation ; 

(d) The nature or extent of the reparation to be made for the 
breach of an international obligation. 


ARTICLE XXXII. When the conciliation procedure previously es- 
tablished in the present Treaty or by agreement of the parties does 
not lead to a solution, and the said parties have not agreed upon an 
arbitral procedure, either of them shall be entitled to have recourse 
to the International Court of Justice in the manner prescribed in 
Article 40 of the Statute thereof. The Court shall have compulsory 
jurisdiction in accordance with Article 36, paragraph 1 of the said 
Statute. 

ARTICLE XXXIII. If the parties fail to agree as to whether the 
Court has jurisdiction over the controversy, the Court itself shall first 
decide that question. 

ARTICLE XXXIV. If the Court, for the reasons set forth in Articles 
V, VI and VII ?® of this Treaty, declares itself to be without jurisdic- 
tion to hear the controversy, such controversy shall be declared ended. 

ARTICLE XXXV. If the Court for any other reason declares itself 
to be without jurisdiction to hear and adjudge the controversy, the 
High Contracting Parties obligate themselves to submit it to arbitra- 
tion, in accordance with the provisions of Chapter Five of this Treaty. 

ARTICLE XXXVI. In the case of controversies submitted to the 
judicial procedure to which this Treaty refers, the decision shall de- 
volve upon the full Court, or, if the parties so request, upon a special 
chamber in conformity with Article 26 of the Statute of the Court. 
The parties may agree moreover, to have the controversy decided ez 
aequo et bono. 

ARTICLE XXXVII. The procedure to be followed by the Court shall 
be that established in the Statute thereof. 


18 Articles V to VII read as follows: 


‘*ARTICLE V. The aforesaid procedures may not be applied to matters which, by 
their nature, are within the domestic jurisdiction of the state. If the parties are 
not in agreement as to whether the controversy concerns a matter of domestic 
jurisdiction, this preliminary question shall be submitted to decision by the Inter- 
national Court of Justice, at the request of any of the parties. 

‘ARTICLE VI. The aforesaid procedures, furthermore, may not be applied to 
matters already settled by arrangement between the parties, or by arbitral award 
or by decision of an international court, or which are governed by agreements or 
treaties in force on the date of the conclusion of the present Treaty. 

‘‘ArtTIcLE VII. The High Contracting Parties bind themselves not to make 
diplomatic representations in order to protect their nationals, or to refer a contro- 
versy to a court of international jurisdiction for that purpose, when the said 
nationals have had available the means to place their case before competent do- 
mestic courts of the respective state.’’ 


| 
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Article 43 also gives to the Court a somewhat doubtful power ‘‘through 
summary procedure’’ to draw up a special agreement for arbitration 
where the parties cannot draw it up ‘‘within three months after the date 
of the installation of’’ an arbitral tribunal. In signing this treaty, several 
states made reservations which limit these provisions insofar as they are 
concerned, and the treaty has not yet been brought into force. 

Significant provisions concerning resort to the Court were included, 
also, in the series of Economie Coédperation Agreements concluded in June 
and Julv of 1948 between the United States of America and a number of 
European states.*° Such action was taken by the United States in pur- 
suance of the Foreign Assistance Act of 1948; Section 115 a of this 
statute authorized the conclusion of agreements which should, ‘‘ where ap- 
plicable, make appropriate provision’’ for 


submitting for the decision of the International Court of Justice or of 
any arbitral tribunal mutually agreed upon any case espoused by the 
United States Government involving compensation of a national of the 
United States for governmental measures affecting his property rights, 
including contracts with or concessions from such country. 


The following article in the Agreement with Ireland served as a model for 
the later agreements,”* slight variations being made in some eases: 


1. The Governments of the United States of America and Ireland 
agree to submit to the decision of the International Court of Justice 
any claim espoused by either Government on behalf of one of its 
nationals against the other Government for compensation for damage 
arising as a consequence of governmental measures (other than meas- 
ures taken by the Government of the United States of America con- 
cerning enemy property or interests) taken after April 3, 1948, by the 
other Government and affecting property or interest of such national, 
including contracts with or concessions granted by duly authorized 
authorities of such other Government. It is understood that the under- 
taking of the Government of the United States of America in respect 
of claims espoused by the Government of Ireland pursuant to this 
paragraph is made under the authority of and is limited by the terms 
and conditions of the recognition by the United States of America of 
the compulsory jurisdiction of the International Court of Justice 
under Article XXXVI of the Statute of the Court, as set forth in the 
Declaration of the President of the United States of America dated 
August 14, 1946. The provisions of this paragraph shall be in all 
respects without prejudice to other rights of access, if any, of either 
Government to the International Court of Justice or to the espousal 
and presentation of claims based upon alleged violations by either 
Government of rights and duties arising under treaties, agreements 
or principles of international law. 


20 Department of State, Treaties and Other International Acts Series, Nos. 1780- 
1783, 1786-1795. 

21 Publie Law, 80th Congress, Ch. 169, 2d Session, approved April 3, 1948. 

22 No such provision appears in two agreements with occupation zones of Germany. 
Department of State, Treaties and Other International Acts Series, Nos. 1784, 1785, 
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2. The Governments of the United States and Ireland further agree 
that such claims may be referred, in lieu of the Court, to any arbitral 
tribunal mutually agreed upon. 

3. It is further understood that neither Government will espouse a 
claim pursuant to this Article until its national has exhausted the 
remedies available to him in the administrative and judicial tribunals 
of the country in which the claim arose. 


Publications of the Court 


In March, 1948, the Court took a decision that its publications should 
consist of the following: (1) Reports of Judgments, Advisory Opinions 
and Orders; (2) Pleadings, Oral Arguments, and Documents concerning 
Cases; (3) Documents concerning the Constitution of the Court; (4) Texts 
Covering the Jurisdiction of the Court; and (5) Yearbooks.”® 

The Yearbook for 1947-1948 suggests as a short title for the first of these 
publications, 7.C.J. Reports, 1947-1948 ; the two years are combined, though 
the first fascicule published is labeled ‘‘1947,’’ and later ones are labeled 
“*1948.’’ The suggested short title for the second of these publications 
is I.C.J. Pleadings; for the third, I.C.J. Constitution; for the fourth, I.C.J. 
Jurisdiction; and for the fifth, Yearbook, though perhaps it ought to be 
I.C.J. Yearbook. The earlier serial designations have thus been aban- 
doned. It remains to be seen whether the new system will prove to be more 
convenient. 

During the year 1948, four fascicules of the Reports of Judgments, Ad- 
visory Opinions and Orders appeared, with continuous pagination; they 
contain the President’s orders of July 31, 1947, December 10, 1947, and 
December 12, 1947; the Judgment of March 25, 1948; the Court’s Order 
of March 26, 1948; and the Advisory Opinion of May 28, 1948. 

A notable event of the year was the inauguration of the publication of 
a series, Reports of International Arbitral Awards. Article 38 of the 
Statute of the Court refers to judicial decisions ‘‘as subsidiary means for 
the determination of rules of law.’’ Over the past century and a half, 
international tribunals have rendered many decisions and awards, yet 
some of the texts have been published only in scattered places and are all 
but inaccessible. The two volumes of Hague Court Reports, edited by 
James Brown Scott, and the four volumes of World Court Reports, edited 
by the writer, have covered only a part of the field. The need for a sys- 
tematic collection of the texts has been discussed for many years, both in 
official and in private circles, and the new series is designed to meet this 
need. The first volume of Reports of International Arbitral Awards was 
prepared by the Registry of the Court, with the authorization of the Court 
but without involving its responsibility ; it appears as a publication of the 
United Nations. It reproduces the texts of thirteen awards given during 
the years 1920 to 1925. The editing of the volume leaves something to be 
desired, but in later issues it will doubtless be improved. 


28 Yearbook 1947-1948, pp. 67, 69-70. 


SOVIET CONCEPTS OF THE STATE, INTERNATIONAL 
LAW AND SOVEREIGNTY 


By Mintauts CHAKSTE 
Formerly Justice of the Supreme Court of Latvia 


The failure of the United Nations Organization to promote codperation 
among its members in solving urgent international problems is a disap- 
pointing feature of the post-war world and compares unfavorably with the 
opening stages of the League of Nations activities, which were marked by 
a will to codperation among the members and considerable success in re- 
solving outstanding international problems. The reasons for this failure 
may be manifold, but it would seem that among them there is also a want 
of agreement on some basie concepts which are essential for the normal 
functioning of the Organization. As the main task of the Organization 
is the development of codperation among nations according to the pro- 
claimed principles for the achievement of the avowed aims, it appears to 
be indispensable that among the nations there exist a broad agreement on 
concepts which are not only essential for the understanding and observance 
of the purposes and principles of the Organization, but also of importance 
in determining mutual relations among the member states themselves. 
These would be the concepts of the state, law and sovereignty, which form 
the basis of every international order. It must, however, be admitted that 
there exists no agreement on these concepts among the members of the 
Organization. It is just there that the rift between East and West mani- 
fests itself in a conspicuous way, and deprives the Organization of an es- 
sential prerequisite for successful functioning. 

An attempt will be made in this article to outline the Soviet variation 
of the three concepts, those of the state, law and sovereignty, and to define 
the ideas on which is based the theory which determines the relations be- 
tween the Soviet state on the one hand, and the democratic states of the 
West on the other. This theory could hardly be considered a factor en- 
couraging collaboration between the two groups of states. On the con- 
trary, it renders collaboration rather problematic. 


Soviet Concept of the State 


The notion of a sovereign state is the point of departure in settling most 
questions that concern international relations. It would be essential to 
every international order to proceed from a common point of departure. 
The actual situation, however, is that Soviet theory has developed a concept 
of the state of its own which substantially differs from the traditional ones. 
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And as the Soviet theory of the state forms one of the cornerstones of 
the whole ideological structure of the Communist dogma, it cannot but 
have repercussions on Soviet foreign policy determining the relations be- 
tween the Soviet Union and the non-Communist states. Lenin himself 
has undertaken the task of formulating this theory in accordance with 
his interpretation of Engels’ book, The Origin of Family, Private Property, 
and State. In his famous pamphlet, State and Revolution, which ever 
since its publication in 1918 has become a source of reference for his fol- 
lowers, Lenin declares that in this book ‘‘the fundamentals of Marxism 
as to the historic réle and significance of the state have been explained with 
complete eclarity.’’ He goes on to say: ‘‘The state is the product of ¢tr- 
reconcilability of class antagonism. The state arises then and there, when 
and where class antagonism cannot be objectively reconciled. Or to reverse 
the object: the existence of the state proves that class antagonism is ir- 
reconcilable.t One of the characteristics of Lenin’s theory is the emphasis 
on the impossibility for a state to be a econciliator of clashing class interests. 
He quotes Engels to the effect that ‘‘not only the states of antiquity and 
the Middle Ages had been organs of exploitation of slaves and serfs, but 
even the contemporary representative state is an instrument of exploitation 
of hired labour by ecapital.’’* As regards the democratic republic with 
a system of universal suffrage, it deserves, in Lenin’s opinion, no better 
treatment, as it is, according to him, the same instrument of exploitation 
of the proletariat by the bourgeoisie. Quoting Engels, he maintains that 
in a democratic republic ‘‘ wealth exercises its power indirectly but all. the 
more surely,’’ and describes the democratic republic as ‘‘the best political 
camouflage of capitalism.’’ Capitalism, onee having taken possession of 
the democratic republic, ‘‘builds up its power with such reliability that 
no change of persons, institutions, or parties ean ever disrupt it.’’° 

Lenin recalls that Engels considered the system of universal suffrage 
to be the instrument of bourgeois domination, and quotes Engels’ definition 
of this system as ‘‘the scale for measuring the maturity of the working 
class. It can and will be nothing else in the contemporary state.’’* In 
accordance with Engels’ theory, Lenin propounds the view that the state 
is destined to pass out of existence. The classes, the real creators of the 
state, would disappear as they had come into being, and: 


with the extinction of classes the state itself will inevitably pass out of 
existence. The society which will organize production on a new basis 
of free and equal associations will relegate the state where it shall 
belong: to the museum of antiquities along with the spinningwheel 
and the bronze axe.® 


1 Lenin, Sochineniya, Vol. 21, p. 372. 
2 Ibid., p. 377. 

3 Ibid., pp. 377-378. 

4 Ibid. 


5 Ibid. 
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The Communist theory of the disappearance of the state is of practical 
significance to the extent it has its repercussions on Communist tactics. 
Engel’s words that ‘‘the state will not be eliminated (abgeschafft) but will 
wither away (absterben)’’ have caused a controversy among their in- 
terpreters. Lenin gives his own interpretation of those words. He points 
out that, according to Engels, only the proletarian state or the semi-state 
(Halbstaat) as it is sometimes called, which will sueeeed the bourgeois 
state, can and will ‘‘wither away.’’ The latter will first be transformed 
into a proletarian state. This transformation ean be achieved only by 
means of a proletarian social revolution. And Lenin himself was a most 
ardent champion of the social revolution and never ceased to emphasize the 
necessity of training the masses for this revolution. In it he saw the 
essence of the whole theory of Marx and Engels.® 

As the development within the Soviet Union after the extermination of 
the bourgeoisie and the establishment of the proletarian state appeared 
to stand in contradiction to the theory of ‘‘the withering away of the 
state,’’ it had to be accommodated to the Soviet realities. The task was 
performed by Stalin. He gave his interpretation of this theory in his 
address to the 18th Party Congress. Stalin pointed out that in developing 
his theory Engels had not had in mind the special case of building up 
socialism in one country surrounded by capitalist states. He asserted that 
capitalist encirclement was the real cause why the state had not ‘‘ withered 
away’’ in the Soviet Union. And he answered the question whether the 
state will continue to exist after the victory of Communism in the affirma- 
tive, in case the capitalist encirclement were not eliminated, and in the 
negative, if it were eliminated and substituted by a socialist one.’ 

Such is the short outline of the theory of the state with which the 
proletarian state, the Soviet Union, appeared on the international stage 
and began to establish and develop its relations with the states of what 
this theory called the capitalist encirclement. According to the Marxist 
and Leninist theory the latter was the very incarnation of all the evils 
for the destruction of which the international proletariat, supported by 
the Russian proletarian state, has to fight the last and decisive battle. 
The weapons to be used in this battle were not ballot boxes and voting 
procedures which, according to the theory, could not disrupt the encircle- 
ment, but violent upheavals summed up in the term ‘‘world revolution.”’ 
To be sure, this concept of the state could not be ignored or distorted by 
Soviet jurists who were confronted with the task of solving the problems 
of the legal aspect of the intercourse between the Soviet state and the 
states of the ‘‘bourgeois encirclement.’’ Their task was formulated as 
follows: 


6 Ibid., pp. 379-383. 
7 Stalin, Voprosy Leninisma (11th ed., Moscow, 1947), pp. 600-606. 
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. in a given epoch (the 20th century) and working on given his- 
toric material how are we to consider in a legal sense contemporary 
capitalist states and the Union of Socialist Federative Republics now 
entering into a variety of mutual legal relations—are we to regard 
the respective state formations as subjects of a single personality, 
or are we to consider them as relations between rulers and the ruled, 
or in any other way? ®* 


The answer reads: ‘‘We consider that for the supporter of the class 
nature of the state there can be no hesitation as to the choice. If a 
bourgeois theorist defending the doctrine of class solidarity and codperation 
could consider, at least in the form of lip-service, the state as embodying 
these principles and the state power as a super or classless factor, whose 
corresponding expression was the personified unity of state personality 
(Esmain)—this legal scheme applied to the U.S.S.R., a state from bottom 
to top built up on the principle of class dictatorship, at once reveals its 
inconsistency. It would be puerile to suppose that the Soviet power acting 
within and without its country as the exponent of class interests of the 
Russian and international proletariat could at the same time act in any 
degree as the exponent of views and wishes of the parasitic exploiting 
classes of its own country. The government of workers and peasants has 
never pretended to be a national power in the sense of bourgeois ‘sacred 
unity.’ On the contrary, in its international relations it has many times 
confirmed the strictly class character of its domination and no less ex- 
plicitly drawn a distinct line between the ruling classes and working 
masses of Western Europe, America, and Asia, and appealed to the latter 
over the heads of the former.’’ ® 

Having illustrated his views with facts from Soviet international prac- 
tice, Korovin goes on: 


These illustrations permit to draw the conclusion that the theory 
of class structure of the contemporary state is not only a very instru- 
mental hypothesis for understanding the mutual relations between 
Soviet Russia and the world of imperialistic colossuses and pygmies, 
but also the official doctrine of the U.S.S.R. which is consistently 
realised by the government in building up the structure of the republic 
as well as in tts international relations.?® 

Korovin’s views had been criticized by another Soviet jurist, Pashukanis. 
He also was in agreement with the Marxian concept of the state as an in- 
strument of class oppression, and denied the possibility of a state being 
a conciliator of clashing class interests. But he considered that in foreign 
relations the state could be treated as a unity, and could be personified 
and regarded as a subject. However, the proletariat remained the ruling 


8 Korovin, Sovremennoye mesdunarodnoye publichnoye pravo (1926), p. 23; Me&dun- 
arodnoye pravo perekhodnogo vremeni (Moscow, 1924), p. 30. 

9 Ibid., pp. 23, 30. 

10 MeZdunarodnoye pravo perekhodnogo vremeni, p. 32. 
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class of the Soviet state, and as such the proletariat monopolized the inter- 
national and legal representation of the state.” 

Be that as it may, Pashukanis, however, did not state whether the non- 
Soviet state could also be treated as a personified unity, and restricted his 
arguments mainly to the Soviet state. It would seem that from an orthodox 
Marxian viewpoint, a non-Soviet state with irreconcilable class interests 
could hardly be regarded as a personified unity. If we consider the career 
of a Soviet writer as evidence of his compliance with the official doctrine 
of the Soviet state, then we should have to dismiss the views of Pashukanis 
as deviating from the official doctrine. Pashukanis disappeared from the 
Soviet stage in one of the purges, whereas Korovin stands high in the ranks 
of Soviet jurists. He would be a safer guide than Pashukanis through 
the labyrinth of official Soviet doctrine. 

The implications of the Soviet concept of the state are not only of 
theoretical interest. They are of practical significance as well. The 
treatment of the problem of intervention by the Soviet theory is instruc- 
tive in this respect. It admits that contemporary legal theory, with few 
exceptions, unanimously condemns intervention, and nevertheless, the Soviet 
theory does not reject intervention as such. Korovin considers the inter- 
ventions of the Allied Powers in Russia in 1918-1919 as the realization 
of the principle of class struggle on an international scale, and says: 


As such, they, in their legal aspect, are acceptable to the legal sense 
(pravosoznaniye) of the transitional epoch, as class struggle is the 
established method of mutual relations between opposite worlds on 
the international arena. The strictly negative attitude of the Russian 
working people to the various interventions by the Allied Powers 
does not indicate the rejection of intervention as a method of class 
struggle. It was the rejection and condemnation of those given inter- 
ventions. 


And he points out that under certain conditions intervention may become 
‘‘the mightiest instrument of progress, a surgical measure to ease the birth 
pangs of a new world.’’ ?” 

It would seem that in the many Soviet interventions since 1939 these 
‘surgical measures to ease the birth pangs of a new world’’ have been 
carried out in pursuit of this theory. 

Another consequence of the Soviet concept of the state would be the 
character of the Soviet diplomatic representatives abroad. Korovin says 
that the representative of the U.S.S.R. ‘‘does not personify the semi- 
mythological personality of the state-Leviathan but is no more and no less 
than the plenipoténtiary of the ruling class in the republic.’’** The 
question as to whom the Soviet plenipotentiary is accredited is left open 


11 Pashukanis, Ocherki po mezdunarodnomu pravu (1935), p. 80. 
12 Korovin, MeZdunarodnoye pravo perekhodnogo vremeni, p. 61. 
18 Korovin, Sovremennoye meédunarodnoye publichnoye pravo, p. 82. 
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by Korovin, but some instances from the Soviet practice, e.g., in the Baltic 
states, would show that as soon as circumstances are ripe, the Soviet 
plenipotentiary appeals to the ‘‘masses’’ over the head of the government. 


Soviet Concept of International Law 


The Soviet approach to problems of international law is entirely de- 
termined by the Marxist and Leninist theory. Professor Korovin says: 


It is the right moment to comprehend the elementary truth that 
such notions as Marxism, proletarian dictatorship, and the rest of the 
ideological foundations of the state and social order of contemporary 
Russia are categories binding in many ways: one cannot at the same 
time propagate them, defend the class nature of social relations, ac- 
cept economic materialism as the basis for sociology, and simultane- 
ously endeavor to enact policy law ... on the basis of unprincipled 
eclecticism. In controversies of doctrines and theories, in heated dis- 
putes of jurists, historians, and diplomats, the jurist of the U.S.S.R. 
has only one place—he must remember, know, and defend it.'* 


In line with these ideological foundations, international law is given a 
strictly class character: ‘‘International public law is the sum-total of legal 
norms governing rights and duties of collectivities of the ruling classes— 
participants in international intercourse.’’ Commenting on this definition, 
the author says: 


The concluding part of this definition expresses the class character 
of international law, as well as of law in general, which in the course 
of history has been particularly closely connected with the organiza- 
tion of the state, and had for a long time constituted a monopoly of 
the most privileged ‘‘top’’ of the feudal and bourgeois society.?® 


It would be a matter of impossibility for the Soviet state representing 
the dictatorship of the proletariat to accept and let itself be governed by 
this law of expressly bourgeois character. 


The deeply rooted fundamental difference of the legal and social 
order of capitalist society on one hand and socialist order on the other 
entails a manifold and substantial alteration of legal norms governing 
mutual relations between the bourgeois countries and the socialist 
ones. The sum-total of these norms will form one of the ‘‘regional’’ 
international legal systems which could be designated as ‘‘the inter- 
national law of the transitional epoch.’’ ... The historic limit for 
the international law of the transitional epoch would not be the day 
when the state machinery is handed over to the ‘‘museum of antiqui- 
ties,’? but the day of victory of the proletarian revolution in the 
countries of the capitalist West.?® 


Thus the Soviet jurist considers the intercourse between the Soviet 
state and the non-Soviet ones only as a temporary phenomenon to be ended 


14 MeZdunarodnoye pravo perekhodnogo vremeni, p. 7. 
15 Korovin, Sovremennoye meZdunarodnoye publichnoye pravo, p. 5. 
16 Ibid., p. 8. 
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by the world revolution abolishing the capitalist order of the world. This 
view is in complete harmony with the Soviet concept of the bourgeois 
state, and it proves the consistency with which Soviet legal theory repro- 
duces the fundamentals of Marxism. But this intercourse would be not 
only of a temporary duration but also of a limited scope. Whereas, ac- 
cording to this theory, the only basis of inter-state or international law, 
are ‘‘the events of the social life of peoples which could be summed up 
in two fundamental groups of interests—the needs of intellectual char- 
acter (spiritual needs in a broad sense) and economic interests (material 
needs in a narrow sense),’’ and because ‘‘ intellectual intercourse presup- 
poses some common evaluation, unity of convictions legal, ethical, and 
political,’? Korovin examines the question whether and to what an extent 
‘is it possible to speak of an intellectual unity in the legal, moral and 
political spheres of a Socialistie Soviet Republic and any of the states 
of the bourgeois order?’’ 17 

Such a possibility is denied. Among the reasons which make an in- 
tellectual unity between a Soviet republic and the states of the bourgeois 
order impossible, the very existence of the Soviet state is mentioned as 
‘fa most convincing negation of the whole of the bourgeois order as such, 
and a constant threat to its security.’’ The way to this unity is blocked 
by the ‘‘cornerstones of Soviet home and foreign policy’’ such as ‘‘the bet 
on world revolution,’’ ‘‘the actual and economic impossibility of a lasting 
existence of a socialistic oasis,’’ etc. And lastly, the legal order of the 
bourgeois states ‘‘ protecting the ‘sacred property’ of a select handful and 
defending the exploitation of man by man,’’ appears to be ‘‘a synonym of 
violence and want of justice’’ from a socialist viewpoint which also con- 
tributes to the same effect. Therefore the conclusion is that ‘‘an inter- 
course on the basis of intellectual unity (ideological solidarity) between 
countries of bourgeois and socialist cultures, cannot exist as a rule, and 
hence the rules of international law covering this intercourse become point- 
less.’’ Only a limited intercourse on the basis of ‘‘values of the so-called 
humanitarian order’’ is considered to be possible, e.g., for the prevention 
of epidemics, preservation of monuments of antiquity, works of art, etc.*® 

As regards intercourse on the basis of economic interests, Korovin dis- 
tinguishes between international legal relations of a ‘‘technical type’’ 
(postal, telegraphic, railway, river conventions) and international rela- 
tions of ‘‘material interests of a social and legal character’’ (commercial 
treaties, customs unions, protection of industrial property, problems of 
international private law, ete.). Whereas he recognizes that in the first 
group the relations would develop and grow, in the second group agree- 


17 Korovin, MeZdunarodnoye pravo perekhodnogo vremeni, pp. 12-13. 
18 Ibid., pp. 13, 15-16. 
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ments would be ‘‘entirely determined by political requirements of a given 
moment.’’ 

Such was the basis of international law in relations between the Soviet 
state and the non-Soviet states as viewed by Soviet legal theory before 
World War II. It remains to be seen whether World War II, and in 
particular the compliance of the Soviet Union with the Charter of the 
United Nations, have in any way changed the theory and widened the 
basis of international law in relations between the Soviet state and the 
non-Soviet ones. 

No substantial changes of basic ideas have become apparent in postwar 
Soviet legal theory. Since the end of the war Korovin himself has pub- 
lished articles on problems of international law in Russia as well as in 
the United States. Although the contents of the articles, which were 
published approximately at the same time, are not identical and differ 
in some substantial points, supplemented by each other they provide, 
however, a possibility of studying the trends of Soviet postwar legal 
thought. 

The background against which the postwar development of international 
law takes place is described for the Russian reader as follows: 


Imperialistic reaction wages a furious fight against the realization of 
democratic principles and forms in international relations, against the 
consolidation of peace and collective security, and tends to perpetuate 
imperialistic violence and privileges. International law is for the 
time being the arena of the struggle of two opposing tendencies—the 
progressive-democratie and the reactionary-imperialistic.”° 


This description is missing from the article published by the same writer 


in the United States,** although a month later he repeats this description 
for the Russian reader in somewhat different terms: 


International relations of the post-war period are characterized by 
the clash and struggle of two opposing tendencies in international 
politics—the progressive democratic and reactionary-imperialistic. . 
the second of these tendencies is the reflection of the interests of in- 


fluential reactionary groups of the great capitalist states... . They 
hate democracy in all its forms and are willing always to bargain with 
fascism. . . .?? 


The progressive-democratic tendencies, it goes without saying, are rep- 
resented by the Soviet Union, the reactionary-imperialistic by the great 
democracies of the West. For the present, international law is regarded 
as the arena of a struggle for the abolition of anti-democratic trends, sur- 


19 Korovin, MeZdunarodnoye pravo perekhodnogo vremeni, pp. 16-17. 

20 Korovin, ‘‘MeZdunarodnoye pravo na sovremennom etape,’’ Bolshevik, October, 
1946, p. 26. 

21 Korovin, ‘‘The Second World War and International Law,’’ this JourNAL, Vol 
40 (1946), pp. 742-755. 

22 Korovin, ‘‘ PariZsnaya mirnaya konferentsiya,’’ Bolshevik, November, 1946. 
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vivals and forms and the affirmation of the principles of democracy in 
international relations. As this arena, the international legal order, con- 
sists of a body of legal rules and of rights of states, the subjects of inter- 
national law, and their corresponding duties, one may well ask which are 
the anti-democratic trends, survivals and forms of this order and which 
the democratic ones, and what is the attitude of the progressive-democratic 
tendencies in this arena to the anti-democratic elements which still possess 
legal validity? This is one of the problems Soviet legal theory has brought 
up for discussion. 

On the other hand, this theory considers international law as being a 
form for the realization of collaboration among peoples. At this point 
Korovin’s American and Russian articles differ again. Whereas the 
American article simply states that ‘‘International law is one of the forms 
for the realization of this collaboration,’’ the Russian article gives a more 
precise definition. According to it, ‘‘international law, in the shape of its 
progressive norms and democratic institutions, is one of the forms for the 
realization of that collaboration of democratic states. .. .’’ 78 

Hence it follows that not international law as such in all its parts, but 
only ‘‘the shape of its progressive norms and democratic institutions’’ rep- 
resents the form of collaboration not among all nations, but only among 
the ‘‘democratic states.’’ Here is no need to specify which states are to be 
regarded as ‘‘democratic.’’ Korovin expressly mentions such states as 
Poland, Yugoslavia, Rumania, Bulgaria and Hungary. As regards the 
great democracies of the West, they are not mentioned by Korovin in the 
group of ‘‘democratic states,’’ and they apparently belong to ‘‘the great 
capitalist states reflecting the interests of influential reactionary groups.’’ 
Would that mean that international law is not recognized as a form of 
collaboration between the Soviet state and the. democracies of the West? 
In principle, Soviet legal theory denies international law this function. 
Korovin says: 


In the final analysis it must be admitted that there is not and cannot 
be such a code of international law as would be equally acceptable 
to the cannibal and his victim, to the aggressor and the lover of 
freedom, to the ‘‘master race’’ and its potential ‘‘slaves,’’ to the cham- 
pions uf the sanctity of treaties and to those who would treat pacts 
as ‘‘seraps of paper,’’ to the advocates of humanising and abolishing 
war and to the proponents of totalitarian war, to those who ‘‘value 
every tear of a child,’’ to quote Dostoyevsky, and to those who try to 
build a third or any other empire on a foundation of women’s corpses 
and children’s skulls.** 


If the ‘‘great capitalist states reflecting the interests of influential reac- 
tionary groups’’ are not expressly mentioned in this passage, that does 


23 This JouRNAL, Vol. 40 (1946), p. 742, and Bolshevik, October, 1946, p. 25. 
24 This JOURNAL, Vol. 40 (1946), pp. 742-743. 
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not mean that Soviet legal theory can admit the existence of a code of 
international law that would be equally acceptable to these states and the 
Soviet state. The very substance of the Marxist and Leninist theory pre- 
eludes such a possibility. It is here that international law has become 
‘‘the arena of the struggle of two opposing tendencies.’’ Korovin, however, 
admits that a certain body of rules could be acceptable to the bourgois 
states and the Soviet one, it would seem, for a limited period of history 
to which he has given the name of ‘‘transitional epoch.’’ He writes: 


Like any other law, international law reflects the will of the ruling 
classes. The reality of international law, however, is not precluded 
by the fact that for the time being there are on the international 
stage bourgeois states as well as feudal and socialist ones. Each of 
them, carrying out its own line and directed by its own motives, might 
be interested in supporting and preserving a certain amount of gen- 
erally binding legal norms in international relations.*° 

That looks like a temporary concession made by the Soviet jurist to the 
non-Soviet states. The basis for this concession is the interest of states 
in preserving some legal norms in relations with one another. The Soviet 
state, however, acts in this case according to its own line and is directed 
by its own motives. That would mean that as soon as a curve in this line 
brings about a change of this interest, the legal norms would lose their 
basis and will be regarded as null and void. Interest alone actually re- 
mains the factor determining the conduct of the state. <A legal régime 
could hardly exist on such an uncertain basis. Soviet practice itself illus- 
trates the uncertainty of a legal régime in its relations with non-Communist 
states. Only the Soviet-Nazi agreements of 1939 and the resulting Soviet 
aggression against her western neighbor states need be mentioned. The 
whole international legal structure which the Soviet Union herself had 
helped to build up was destroyed by her, a considerable number of valid 
pacts and treaties handled as ‘‘secraps of paper,’’ and legal norms ruth- 
lessly violated. These acts were the actual result of the concept of interest 
as the only basis of law. The victims of this concept were the states along 
the Soviet western frontier: Finland, Estonia, Latvia, Lithuania, Poland, 
to mention only the first in a long list of victims. 


Soviet Concept of Sovereignty 


In its foreign policy the Soviet Union professes to be the champion of 
the principle of sovereignty. In line with this policy, Soviet jurists declare 
sovereignty to be one of the oldest democratic principles of international 
law, and the legal form of a democratic foreign policy. It is defined 
as the legal and actual independence of the state in carrying out its fune- 
tions, and its economie independence as the basis of a real independence is 
particularly stressed. These declarations and definitions, however, would 


25 Bolshevik, October, 1946, p. 25. 
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be misleading if taken at their face value. A closer examination of the 
Soviet theory would reveal not only the reasons which have contributed 
to the Soviet attitude towards the principle of sovereignty, but also the 
contents of the Soviet concept of this notion. 

As regards the reasons, Korovin states: 


The Soviet Union is destined to act as the champion of the doctrine 
of ‘‘classical’’ sovereignty in so far as its formal seclusion acts as a 
legal armour protecting it from interference of those factors under 
the pressure of which the frontiers of contemporary capitalist states 
are changed and the forms of their law altered. So long as beyond 
the frontiers of the U.S.S.R. there is only the ring of bourgeois en- 
circlement, every limitation of sovereignty on behalf of it would be a 
greater or lesser victory of the capitalist world over the socialist 
ode. 


That would mean that the Soviet Union supports the principle of 
sovereignty as a means for isolating itself from the interference of the 
non-Communist encirclement, or as Korovin puts it, ‘‘the traditional 
policy of ‘splendid isolation’ of the United Kingdom is repeated by the 
Soviet republic. 

Since World War II, when the ring of the ‘‘bourgeois encirclement’’ 
has been pushed a good deal westwards, the Soviet Union has not abandoned 
the principle of sovereignty. Only the reasons for its maintenance have 
been formulated somewhat differently: ‘‘In a world where there are rich 
and poor, exploiters and exploited, weak states and strong ones, and inde- 
pendent countries and colonies, to reject the conception of sovereignty or 
the other legal guarantees of national independence and freedom would 
always help those who are strong and would never benefit those who are 
weak.’’ °° Another aspect of the Soviet concept of sovereignty was stressed 
by Korovin in a lecture delivered before the Social Science Academy of the 
Russian Communist Party in 1947: 


Sovereignty, as conceived by Soviets, is a weapon in the struggle of 
the progressive-democratic forces against the reactionary-imperialistic 
ones. Under contemporary conditions sovereignty is destined to act 
as a legal barrier protecting against imperialistic encroachment and 
securing the existence of the most advanced social and state forms— 
socialist and those of a people’s democracy; it is a guarantee of the 
liberation of the oppressed peoples in colonies and dependent terri- 
tories from the imperialistic yoke.*® 


In short, the Soviet Union now supports the principle of sovereignty not 


only to protect ‘‘the most advanced social and state forms from imperialistic 
encroachment,’’ but also to defend the ‘‘poor, weak, and exploited against 


26 Sovremennoye mezdunarodnoye publichnoye pravo, p. 42. 
27 MezZdunarodnoye pravo perekhodnogo vremeni, p. 45. 

28 Korovin, in this JouRNAL, Vol. 40 (1946), p. 748. 
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the rich, strong and exploiters,’’ and ‘‘to liberate the oppressed peoples 
in colonies and dependent territories from the imperialistic yoke.”’ 

The rich, the strong, and the exploiters in this concept are, of course, the 
great democracies of the West. What is the attitude of Soviet theory to- 
wards their sovereignty? Professor Levin, another Soviet jurist, writes: 


One should always remember the distinction between the contents, 
the essence of sovereignty, on the one hand, and its form, on the other. 
The supremacy of the power of the state as the political organization 
of the ruling class is the essence of sovereignty. . . . In the bourgeois 
state the proclaimed form of ‘‘the sovereignty of the people’’ conceals 
elass dictatorship of the bourgeoisie. . . . Sovereignty is full power 
and independence of the state as the political organization of the class 
which possesses the tools and means of production and dominates eco- 
nomically. One cannot speak of sovereignty without these conditions. 
That is why ‘‘the sovereignty of the people’’ in conditions of the 
bourgeois state... is... afallacy. .. . For the first time in history 
the Soviet state has realized the real sovereignty of the people. Sad 
In other words, the sovereignty of the non-Communist states, as conceived 
by the Soviets, is synonymous with elass dictatorship of the bourgeoisie. 
The latter is the very thing for the destruction of which, according to the 
fundamentals of Marxist and Leninist theory, the international proletariat, 
supported by the Russian Soviet state, has to fight. It would be in com- 
plete contradiction to the fundamentals of this theory, if Soviet legal thought 
were to support and justify this kind of sovereignty. Therefore in the 
writings of Soviet jurists we could hardly find arguments in favor of the 
sovereignty of non-Communist states. All they say in favor of sovereignty 
is related to the sovereignty of the Soviet state, other ‘‘democratic’’ states, 
and colonial and other oppressed and exploited peoples. An instructive 
example as to how Soviet theory deals with the problem of sovereignty is 
afforded by the case of Franco Spain. Levin opposes the view that the 
sovereignty of Spain could be invoked to protect her from interference with 
her domestie régime. According to him, that would be ‘‘an attempt to 
distort the real meaning of sovereignty.’’ And he explains: 


Under contemporary conditions sovereignty and democracy are in- 
divisible. The principle of sovereignty is subordinated to the prin- 
ciple of democracy as a more general and universal principle of rela- 
tions between states and relations within a state. A régime brought 
about by aggression and representing a constant threat of aggression, 
certainly cannot claim to be protected under the cover of the principle 
of sovereignty.” 


It is needless to say that the principle of democracy to which reference 
is made here is that of Soviet democracy. This principle does not cover 


30 Printsip suvereniteta v sovetskom 1 meZdunarodnom prave (Moscow, 1947), pp. 6-8; 
also Korovin, Pravda, May 3, 1947. 
31 Levin, op. cit., p. 24. 
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the democratic states of the West. The Soviet theory, therefore, in its final 
consequences does not comprise the sovereignty of the democratic states of 
the West. Measured by the Soviet principle of democracy, their sovereignty 
would never comply with the postulates of that principle. ‘‘The dictator- 
ship of the bourgeoisie’’ is an insurmountable obstacle for the Soviet theory. 

This conclusion is well confirmed by the strictly negative attitude Soviet 
theory has adopted in dealing with the problem of limiting state sovereignty. 
The speeches of Mr. Eden and Mr. Bevin in the House of Commons to this 
effect have not met with the approval of Soviet jurists. Professor Korovin 
comments on them: 


The chief fault of these theories lies in their authors’ inability or 
refusal to understand that the roots of aggressive nationalism, which 
the world parliament is to check, lie in the very nature of imperialism. 
. . . The nature and essence of imperialism cannot be changed by any 
amount of parliamentary voting. 

No less incorrect is the idea that state sovereignty is absolutely 
synonymous with rampant nationalism, in other words, something like 
a bull in a china shop on a world seale. It is indisputable that any 
state of the imperialist type always holds forth such a threat. But 
it is Just as indisputable that there is another type of state (the 
Soviet), whose social structure completely precludes even the possi- 
bility of such a transformation.** 

It would seem that this view is inconsistent. If any state of ‘‘the im- 
perialist type’’ in possession of unlimited sovereignty constitutes a threat 
to become something like a ‘‘bull in a china shop on a world seale,’’ then 
why not eliminate this threat by limiting its sovereignty? In thé same 
article, Korovin himself admits that ‘‘in the interests of the preservation 
and consolidation of sovereignty, as a factor of universal progress, it be- 
comes necessary temporarily to limit to a considerable degree the sov- 
ereignty of the most aggressive nations, that is, Germany and Japan.’’ * 
Why, in the case of Germany and Japan, could sovereignty be limited, 
whereas in the ease of other states of the ‘‘imperialist type’’ the limitation 
would be a hopeless undertaking? 

Soviet theory, however, would not admit being inconsistent. The sov- 
ereignty of Germany is to be limited only temporarily, until Germany is 
transformed into a democratic state: 


Through a limitation of the sovereignty of the aggressor nations his- 
tory is leading us to the strengthening of the sovereignty of the peace- 
loving state and to the affirmation of sovereignty as a legal form of 
democratic international policy, and, in the final analysis, to the 
strengthening of the sovereignty of the German people itself if and 
when Germany becomes a peace-loving and democratie state.** 


32 This JOURNAL, Vol. 40 (1946), p. 747. 
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Thus Germany’s sovereignty could be restored if and when she has be- 
come a democratic state along with Bulgaria, Rumania, Yugoslavia, Hun- 
gary and Poland, of which Korovin states: 


The major successes of democracy in a number of states in post- 
war Europe (Bulgaria, Rumania, Yugoslavia, Hungary, Poland) simul- 
taneously with a fundamental change in their foreign policy, convine- 
ingly testifies that sovereignty and democracy, just as sovereignty and 
socialism, are conceptions that not only are wholly compatible but 
mutually enrichening.** 


As regards the states of ‘‘the imperialist type,’’ the sovereignty of which 
conceals ‘‘the dictatorship of the bourgeoisie’’ and always holds forth the 
threat to become ‘‘something like a bull in a china shop on world seale,’’ 
their essence, according to this theory, cannot be changed, and the only 
outcome left then to them is to be destroyed by the world revolution. 
Therefore, it would be not only useless but even harmful to rearm them 
with sovereignty in their relations with the Soviet state, the proponents 
of this revolution, to protect them from the causes and effects of this revo- 
lution. 

Thus we could sum up the Soviet concept of sovereignty as follows: In 
its legal aspect it establishes the right of the Soviet state to independence, 
including the right to reject any outside interference. In relations with 
what we might call the democratic states of the West, this concept, how- 
ever, lacks reciprocity, as it does not grant these states the protection of sov- 
ereignty. Along with this aspect, sovereignty is also a principle of Soviet 
foreigh policy aiming at the ‘‘liberation of all democratic peoples on the 
European continent and the overseas colonies’’ and the establishment of 
‘‘democratie states’? such as contemporary Poland, Hungary, Rumania, 
Yugoslavia. 

It remains to review what will become of the principle of sovereignty 
in relations between the Soviet states themselves. Soviet legal theory has 
suggested that their mutual relations would be governed by an inter- 
Soviet law. As regards the principle of sovereignty, it will apparently 
lose its functions of being the legal armor protecting the Soviet state from 
encroachment by ‘‘the states of imperialist type.’’ The political function 
of ‘‘liberating the peoples from the imperialist yoke’’ would also be ac- 
complished. Would that mean that this principle would actually pass out 
of existence in relations between Soviet states? Soviet practice with the 
states of Eastern Europe seems to suggest that the principle will lose its 
significance, and will be substituted by the principle of the proletarian 
dictatorship which, from a principle governing only the internal relations 
of the Soviet state, would develop into a principle governing even inter- 
national relations between Soviet states. 
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Of course, the term ‘‘sovereignty’’ will be retained, but the subject- 
matter of this term will be different. The Soviet federal law has already 
developed a new notion of sovereignty which no longer means internal 
and external independence of the state to carry out its functions. <Ace- 
cording to the Soviet federal law, the member States of the Soviet Union 
are supposed to be sovereign. Professor Levin emphasizes that ‘‘the char- 
acteristic feature of the Soviet federation which distinguishes it from all 
bourgeois federations is the recognition of the sovereignty of every con- 
stituent republic, 7.e., of the member states of the Union. Article 15 of 
the Constitution of the U.S.S.R. confirms that the sovereignty of the con- 
stituent republic is restricted only by Article 14 of the Constitution enumer- 
ating matters belonging to the competence of the Union.’’** Article 14 
of the Constitution, however, deprives the constituent republic of the Union 
of every more or less important state function and transfers them to the 
Union. What is left to the constituent republic could hardly be called 
sovereignty in a non-Soviet concept. And even this minimum of power is 
exercised by the Communist Party of the respective republic, which, on its 
part, is absolutely subordinated to the leaders of the Communist Party of 
the Union. The complete centralization of power is an accomplished fact in 
the Soviet Union. That could hardly be otherwise in a dictatorial régime, 
whatever its name. If Soviet jurists, nevertheless, refer to the sovereignty 
of a member state of the Union, that could only mean that their concept of 
sovereignty is a different one from that which regards sovereignty as a 
synonym of external and internal independence of the state to exercise 
its functions. It is most likely that in international relations between 
Soviet states, that would be the Soviet concept of sovereignty which would 
be realized as the only one compatible with the principle of proletarian 
dictatorship. 

This outline would show that the Soviet concepts of the state, law, and 
sovereignty are entirely dominated by the Marxist and Leninist theory. 
The starting-point is the idea of the irreconcilability of clashing class in- 
terests which has brought about an insurmountable rift in human relations. 
The method of class relations is that of class struggle, of which Stalin has 
said that ‘‘the acutest form of it was the proletarian dictatorship,’’ and that 
it was needed ‘‘to suppress the bourgeoisie and to root out capitalism.’’ * 
At first the rift existed in relations between classes within one state, but 
after the erection of the proletarian state, the Soviet Union, the rift be- 
came evident also in relations between separate states. Korovin, in line 
with that theory, has pointed out that in relations between the Soviet state 
and the non-Communist ones, class struggle was a recognized method of 
policy. Before him Stalin has shown what would be the task of the Soviet 
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state in the field of international relations. He asserted that ‘‘the victory 
of the revolution in one country, 7.e., Russia, . . . was at the same time the 
beginning and prerequisite of the world revolution.’’ He stressed the duty 
of the country of the victorious revolution to help the proletariat of other 
countries in their revolutionary efforts, and, quoting Lenin, explained the 
nature of the help. It should consist of ‘‘the maximum of what a single 
country could give to develop, support, and start the revolution in all 
countries,’’ and, along with that, ‘‘the victorious proletariat of one country 

. should rise against the remaining capitalist world attracting the op- 
pressed classes of other countries, starting revolts against the capitalists 
in these countries, and, in case of necessity, even sending its military forces 
against the exploiting classes and their states.’’** These views could not 
be ignored when not only the Soviet concepts of the state, law, and sov- 
ereignty, but also the whole Soviet international policy, are examined. 
They would contribute considerably to better interpretation and under- 
standing of the concepts as well as of the policy. 

As regards the three Soviet concepts, they could be regarded as the gen- 
eralization of the Soviet international experience and the line of its future 
course as, according to Korovin, ‘‘The task of the Soviet science of inter- 
national law is to prove equal to Soviet international practice, to generalize 
and comprehend its experience, to map out and blaze new trails for it.’’ ** 

As these concepts, and the theory out of which they have been developed, 
have not been abandoned nor altered since the Soviet Union subscribed to 
the Charter of the United Nations, one may ask how they are to be brought 
into harmony with the purposes and principles of the United Nations 
Organization; how the theory of world revolution is to be reconciled with 
the task of maintaining peace and security ; how the principle of sovereign 
equality of all members is to be realized in relations between the Soviet 
state and the states representing what they call the dictatorship of the 
bourgeoisie; how conditions are to be established under which justice and 
respect for the obligations arising from treaties and other sources of inter- 
national law could be maintained; and how friendly relations are to be 
developed among nations if the recognized method of these relations is the 
principle of class struggle. These are some of the many questions which the 
Soviet concepts of the state, law, and sovereignty have put before the na- 
tions of the world. It would seem to be a hopeless task to find a reasonable 
solution unless an intellectual unity is restored among the nations. 
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CONSULAR IMMUNITIES: THE KASENKINA CASE 
(U. S.—U.S.S.R.) 


By LAWRENCE PREUSS 
Of the Board of Editors 


The recent Kasenkina and Samarin affairs, which led to a breach of 
consular relations between the United States and the Soviet Union, have 
raised a number of legal issues relating to the status of foreign consular 
officials. The legal principles involved, however, have been beclouded by 
widespread misunderstanding of the nature and scope of consular privi- 
leges and immunities, by obviously baseless charges made by the Soviet 
Government against that of the United States, and by the apparent re- 
luctance of the latter to press to its fullest extent a sound legal case. 

Although the Kasenkina affair was declared officially closed in the note 
addressed by the Department of State to the Soviet Embassy on September 
19, 1948,! the facts of the case have remained in dispute. It is to be re- 
eretted that the facts as alleged in the correspondence between the two 
eovernments were not always accompanied by sufficient evidence to justify 
more than a tentative judgment upon some of the legal points raised. <Ae- 
cording to reports issued by the press? and by the Department of State,‘ 
Mrs. Oksana 8S. Kasenkina, a Soviet citizen employed in New York as a 
teacher of children of members of the Soviet Delegation to the United 
Nations, had, on July 31, 1948, appealed for refuge to the editor of a 
Russian-language newspaper in New York, stating that she was unwilling 
to return to the Soviet Union, although she had engaged passage on a ship 
which sailed that day. Arrangements were made for Mrs. Kasenkina to 
vo to Reed Farm, Valley Cottage, New York, which is under the manage- 
ment of the Tolstoy Foundation, Ine., a White Russian welfare organiza- 

1 Department of State Bulletin, Vol. XIX, No. 482 (Sept. 26, 1948), p. 408. 

2 For a convenient summary of both the Kasenkina and Samarin cases, based primarily 
upon press reports, see Current Developments in United States Foreign Policy: Summary 
of Events During July-August 1948 (Washington: Brookings Institution, 1948), Vol. 
II, No. 1, pp. 3-6. 

The present article does not deal specifically with the case of Mikhail I. Samarin, 
his wife and three children. Mr. Samarin, also a Soviet teacher in the United States, 
had appeared at the New York office of the Federal Bureau of Investigation and stated 
that he was unwilling to return to the Soviet Union. See the statement made by Mr. 
Samarin to the New York Times, Aug. 10, 1948, and reprinted in the Department of 
State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 251, note 1. See also note 8, 
below. 

3 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 253. 
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tion led by the Countess Alexandra Tolstoy. According to her own state- 
ments, corroborated by the testimony of witnesses, Mrs. Kasenkina went to 
Reed Farm voluntarily. There she wrote a letter to Mr. Y. M. Lomakin, 
the Soviet Consul General in New York, the contents of which have not 
been disclosed to the public.* On August 7, 1948, Mr. Lomakin proceeded 
to Reed Farm and took Mrs. Kasenkina back to the Consulate General in 
New York, where, according to his later statement, she expressed the wish to 
remain while awaiting her repatriation. 

Two days later the Soviet Ambassador, Mr. Alexander Panyushkin, pre- 
sented a strong protest to the Department of State*® in which he alleged 
that Mrs. Kasenkina had been kidnapped and forcibly detained by members 
of the ‘‘so-called Tolstoy Fund,’’® which, he charged, was a criminal organi- 
zation engaged in activities ‘‘clearly directed against the U.S.S.R., and 
which consist particularly in the prevention, by any forcible means, of the 
return of Soviet citizens to their Fatherland and in attempts to use them 
for purposes inimical to the Soviet Union.’’ These activities, he alleged, 
were carried on ‘‘with the acquiescence of certain government agencies of 
the U. S. A.,’’ in direct violation of the obligations assumed by the Gov- 
ernment of the United States on the basis of the Roosevelt-Litvinov agree- 
ment of November 16, 1933.7 In a note handed to Ambassador Walter 
Bedell Smith by Foreign Minister V. M. Molotov at midnight, August 11, 
1948, these charges were repeated, and protest was registered against ‘‘the 
toleration on the part of the authorities of the U.S. A., of the criminal acts’”’ 
of the Tolstoy Foundation, which was characterized as a ‘‘bandit-White 
guard organization.’’* Ambassador Smith, although not informed offici- 


+The Department of State on Aug. 19 demanded a photostatie copy of this letter, 
lack of which had hampered the investigation by the United States authorities of the 
charge that Mrs. Kasenkina had been kidnapped by the members of the Tolstoy Founda- 
tion. Jbid., p. 253. A copy was received from the Soviet Embassy, but was not made 
public. Ibid., Vol. XIX, No. 482 (Sept. 26, 1948), p. 408. 

5 Ibid., Vol. XIX, No. 478 (Aug. 29, 1948), pp. 254-255. 

¢ Ambassador Panyushkin asserted that Mrs. Kasenkina in her letter to Mr. Lomakin 
had ‘‘implored him to snatch her from the hands of the [Tolstoy] organization,’’ mem- 
bers of which ‘‘attempted to detain Kasenkina by force in spite of her categorical 
statement that she wished to leave with the Consul General and did not want to remain 
at the farm.’’ Ibid., p. 254. 

7 For the text of the exchange of communications between President Roosevelt and 
People’s Commissar for Foreign Affairs Litvinov, ibid., p. 257 ff.; also, this JOURNAL, 
Supp., Vol. 28 (1934), p. 2 ff. 

8 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 256. Mr. 
Molotov further charged that Alexandra Tolstoy had admitted to the press that her 
organization had participated also in the ‘‘abduction’’ of Mr. Samarin and his family, 
and that the F.B.I., having taken his statement, ‘‘thus is found to be connected with 
the organization which kidnapped Samarin, his wife and three children.’’ He also 
charged that two members of the Tolstoy organization had exerted pressure upon Mrs. 
Kasenkina to induce her not to return to the Soviet Union, and that one of them had 
‘resorted to violently administering a narcotie substance’’ to her, ‘‘clearly with the 
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ally of the incident complained of, denied that the Government of the 
United States or any of its agencies were involved in any illegal action, 
and assured Mr. Molotov that after full investigation criminal proceedings 
would be initiated if they were found to be legally warranted.® 

In the meanwhile, the removal of Mrs. Kasenkina to the Consulate Gen- 
eral had given rise to the suspicion, widely expressed in the press, that 
she was being detained against her will. On August 11, 1948, the Soviet 
Consul General was served with a writ of habeas corpus issued by New 
York Supreme Court Justice Samuel Dickstein, requiring that Mrs. 
Kasenkina be produced in the New York Supreme Court on the following 
morning. The writ was served that evening on Mr. Lomakin on the steps 
of the Consulate General, but a Soviet consular official is reported to have 
informed the press shortly thereafter that ‘‘Mr. Lomakin will not appear 
in any court. He will not produce the woman. He didn’t receive any 
papers.’’?° At 6:00 a.m. of the following day Ambassador Panyushkin 
presented to the Department of State a note, the contents of which were 
paraphrased for the press as follows: 


The Embassy stated that it wished to call the attention of the De- 
partment to the fact that the entirely inadmissible assumption con- 
tained in this document [the writ] to the effect that the Consul Gen- 
eral of the U.S.S.R. could detain and imprison a citizen of the country 
which he represents is incompatible with the dignity of the Soviet 
Consulate, the necessity for the observance of which derives from 
international custom and the norms of international law. 

The Embassy said that the delivery of the writ was in complete 
contradiction of the rights its foreign consulates enjoy and should 
enjoy, and that the judicial organs of a country in which a consul 
resides may not impose on him obligations to secure the appearance in 
court of citizens of the country he represents and in general any 
obligations whatsoever which do not relate to him personally but are 
in connection with his official activity. 

The Embassy stated that the demands of the justice could not be 
executed by the consul general, as he does not have the right and the 
possibility to compel Oksana Stepanova Kosenkina, who is a free citizen 


purpose of weakening her will to oppose him.’’ The same charge was repeated by 
Consul General Lomakin in his press statement of Aug. 16. New York Times, Aug. 17, 
1948, p. 1:6. 

9 Ibid., Aug. 14, p. 3:6. See also Secretary of State George C. Marshall’s statement, 
ibid., Aug. 12, 1948, p. 5:1. 

10 Ibid., Aug. 12, 1948, p. 1:6. In referring to the issuance and service of the 
writ, a Tass despatch from New York, broadcast from Moscow, stated that: ‘‘A judge 
decided to join his efforts to the provocational actions of the intelligence agents [of the 
United States, disguised as New York police officers] and unlawfully, in violation of 
consular immunity, sent a notice to the Soviet Consul General, Mr. Lomakin, demanding 
that Mrs. Kasenkina be delivered to court for interrogation on the morning of Aug. 12. 
The Soviet Consul General naturally rejected this absurd demand of the insolent court 
official, which contradicts elementary international regulations.’’ Ibid., Aug. 15, 1948, 
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of the Soviet Union, to appear in a court of the State of New York. 
The Embassy requested that the Department of State direct an ap- 
propriate communication to the Supreme Court of the State of New 
York at today’s session.” 


The Legal Adviser of the Department of State, Mr. Ernest A. Gross, 
thereupon despatched a telegram to Governor Thomas E. Dewey of New 
York, in which attention was called to the above protest, and the following 
suggestion was made: 


In the event Justice Dickstein contemplates taking further action 
against the consul general the Department respectfully suggests that 
as an appropriate interim measure Justice Dickstein take the case 
under advisement. 

Service of this process upon the consul raises complex questions of 
serious legal and policy nature which the Department would appreci- 
ate an opportunity to consider after receipt of official information 
concerning the circumstances of the application for the writ of habeas 
corpus, the contents of the writ and the circumstances of its service. 

In view of the fact that the writ of habeas corpus is returnable this 
morning, the Department has advised Justice Dickstein informally of 
the transmission of this communication to you.” 


Shortly after receipt of the above suggestion Justice Dickstein reserved 
decision in the proceedings on the writ, stating that: 


This matter is important enough to give the Consul General every 
opportunity to consult with his Embassy. It is also important for the 
court to consult with the State Department, because there are some 
international questions involved here with respect to these persons 
who were brought here, whether under diplomatic immunity or as 
employees.?* 


The situation described above was made still more complex when Mrs. 
Kasenkina, at 4:20 p.m. of the same day leaped from a third-story window 
of the Consulate General, sustaining serious but not critical injuries. 
Officers of the New York police detail stationed at the Consulate General 
followed members of the consular staff who had carried Mrs. Kasenkina 
into the building, and one of them succeeded in calling an ambulance 
although, permission to use a telephone was denied. The doors of the 
Consulate General were opened only when substantial police reinforce- 
ments arrived. Several of the police inspectors, following routine pro- 
cedure in what was apparently a ease of attempted suicide, made a brief 
inspection of Mrs. Kasenkina’s room, where they found a note which was 
later returned to the Consul General unopened. A press report stated 
that the note was taken only after ‘‘a brief tussle’’ in which ‘‘the Police 


11 Ibid., Aug. 13, 1948, p. 1:8. 
12 Ibid., p. 3:2. 
13 [bid., p. 3:8, 


‘ 
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Department won,’’** and this version agrees with that contained in a pro- 
test by the Soviet Embassy in which it was charged that ‘‘instead of dealing 
with the Consul General the police inspectors, in spite of his protest, seized 
one of Kasenkina’s personal letters which was in her personal bag.’’** The 
Department of State, in its note of August 19, maintained that ‘‘Consul 
General Lomakin agreed to the suggestion of police officers that they inspect 
Mrs. Kasenkina’s room, as well as the room from which she jumped. 
This inspection was carried out in the presence of the Consul General. In 
view of the circumstances, the Department of State considers the actions 
of the New York police authorities entirely proper.’’ ** 

Mrs. Kasenkina was removed, apparently at her own request, to the 
Roosevelt Hospital, where she was placed under a protective police guard. 
The Soviet Vice Consul, Mr. Zot I. Chepurnykh, made several attempts to 
see her during the evening of August 12, but was refused admission until 
11:00 a.m. on August 13, at which time he was permitted to interview her 
in the presence of police officers..7 Mrs. Kasenkina is reported to have 
said to Mr. Chepurnykh: ‘‘ You kept me a prisoner; you would not let me 
go,’’ thus repeating a charge which she had made to the police earlier in 
the morning that she had jumped from the window in order to escape and 
thereby to avoid her compulsory return to the Soviet Union.’* This state- 
ment, in direct conflict with the official Soviet version of the motives for 
her act,?® led Mr. Chepurnykh to issue the following statement : 


14 Tbid., Aug. 16, 1948, p. 1:7. A photostatic copy of this letter was also furnished 
by the Soviet Embassy to the Department of State at the request of the latter, but its 
contents were not made public. See note 4, above. 

15 Ambassador Panyushkin to the Department of State, Aug. 14, 1948, Department of 
State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 255. 

16 [bid., p. 253. 

17 See the Tass despatch of Aug. 14, cited, note 10, above, and Mr. Chepurnykh’s 
report of Aug. 17. New York Times, Aug. 18, 1948, p. 4:5. 

18 Ibid., Aug. 14, 1948, p. 1:8. Mrs. Kasenkina also stated that she had been visited 
at the Consulate General by the Soviet Ambassador, who had promised her immunity 
from punishment upon condition that she sign an affidavit to the effect that she was not 
being detained against her will. Ambassador Panyushkin later acknowledged that he 
had seen Mrs. Kasenkina on Aug. 7, but denied that he had tried to obtain an affidavit 
Ibid., Aug. 15, 1948, p. 3:1. Mrs. Kasenkina explained to the police that her letter 
to Mr. Lomakin (ibid., Aug. 27, 1948, p. 1:7, and note 4, above) had expressed a de- 
sire to talk with the Soviet authorities ‘‘as human beings’’ concerning her unwillingness 
to retain her position or to return to the Soviet Union. Instead, she declared, Lomakin 
and his associates had ‘‘perfunctorily arrested her’’ upon their arrival at Reed Farm. 
Mrs. Kasenkina’s explanation of her motive for leaping through the window was re- 
ported by an interpreter in a press interview on Aug. 25 in the following words: ‘‘She 
said that when they returned to the consulate she knew since they did not permit her to 
leave the consulate that she would not escape in Moscow either. Therefore, she jumped 
out of the window [pause] in an attempt to escape. She did not want to kill herself. 
She wanted to escape.’’ Ibid., Aug. 26, p. 3:6. 

19 For several days after Aug. 12 Soviet spokesmen insisted that Mrs. Kasenkina had 
‘*fallen’’ from the window. It wus only on Aug. 16 that Consul General Lomakin issued 
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It is understood that Mrs. Kasenkina, deprived of visits from the 
Soviet representatives and remaining entirely in the hands of the police 
and White Guards, is not in a position to freely express her wishes, 
she is subjected to constant questioning, is frightened and is forced 
to utter phrases which she has been made to say. Under these cireum- 
stances she is liable to say anything. 

The Consul General of the U.S.S.R. in compliance with the com- 
monly accepted international legal means of defense of citizens of his 
country insists and will insist upon his right to enjoy a free access to 
the sick Soviet citizen Kasenkina and to have a representative of the 
Soviet Consulate General be present in her room.*° 


On the following day Ambassador Panyushkin called upon Under Sece- 
retary of State Robert A. Lovett, and, according to a Department of State 
press release, demanded: that the Soviet Consulate General be permitted 
to post a twenty-four-hour guard over Mrs. Kasenkina; that the Consul 
General be permitted to see her at will; that she be placed ‘‘under the 
protection’’ of the Soviet consular authorities; and that she be moved from 
her present location to any place stipulated by the Consul General.** Mr. 
Panyushkin also presented a note in which he raised a new issue, in charg- 
ing that officers of the New York police had ‘‘arbitrarily burst into the 
building of the Consulate General,’’ had seized Mrs. Kasenkina’s letter 
despite the Consul General’s protest, and had attempted to search her room 


a press statement in which he charged that her action was brought about by acute 
mental depression resulting from the constant gathering of hostile and obtrusive crowds 
and by the ‘‘continuous flow of hostile and malicious fabrications of the United States 
press and radio’’ concerning her future. She had, Mr. Lomakin stated, repeatedly 
asked the consulate employees: ‘‘Is it possible that I may not be assisted in returning 
home? I want to go home as soon as possible because I am afraid of being caught 
again by those white-guard fiends.’’ Finally, ‘‘the official statement of Judge Dick- 
stein of the New York State Supreme Court in which he demanded her appearance be- 
fore the court, sharply aggravated her depressed mind.’’ When on Aug. 12 she saw 
‘fa erowd running from the Hotel Pierre’’ [apparently some newspaper photographers 
who had been waiting across the street] she ‘‘ran away with horror from the window 
and cried: ‘It looks as if they are coming to get me.’ Then losing control of herself 
she rushed into the next room and there leaped from a third-floor window.’’ In con- 
clusion, Mr. Lomakin said, ‘‘it is clear that the responsibility for everything that had 
oceurred lies with those who organized the kidnapping and committed violence toward 
Mrs. Kasenkina, a Soviet citizen, as well as with those American officials who by their 
actions and statements have thus caused the nervous breakdown of Mrs. Kasenkina which 
has driven her in her despair to the attempt of suicide.’’ Jbid., Aug. 17, 1948, p. 3:5. 

20 Cited, note 17, above. Mr. Chepurnykh in the same statement alleged that the 
police interpreter, Mr. W. Dyczko, had ‘‘undoubtedly coached the patient to be ready 
for our visit,’’ and that she was ‘‘kept under strong outside influence and watch by 
police agents, detectives and leaders of the White Guard organization.’’ Somewhat 
inconsistently, he denied in a press interview that Mrs. Kasenkina had in fact made the 
accusation ascribed to her by the interpreter. Jbid., Aug. 17, 1948, p. 1:3. 

21 Ibid., Aug. 15, 1948, p. 1:8, 
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and to question employees of the Consulate General.** In conclusion it 
was stated that: 


By such acts the representatives of the New York police authorities 
violated the extraterritoriality of the building of the Consulate Gen- 
eral of the U.S.S.R. in New York, the need for the observance of which 
is derived from international custom and from the norms of inter- 
national law. 

In connection with the foregoing, the Embassy of the U.S.S8.R. in the 
U. S. A. manifests to the Department of State a protest against the 
violation of the extraterritoriality of the building of the Consulate 
General of the U.S.S.R. in New York by representatives of the 
authorities of the U. S. A., and insists that the persons guilty of such 
violation be brought to account. The Embassy of the U.S.S.R. in the 
U. S. A. also insists that the persons who permitted the other illegal 
acts indicated above be brought to account. The Embassy of the 
U.S.S.R. in the U. S. A. hopes that the Department of State will take 
measures that in the future will protect the Consulate General from 
illegal acts on the part of the New York City police authorities, and 
that the Department will assure the extraterritoriality of the building 
of the Consulate General of the U.S.S.R. of New York. 

Mr. Lovett informed the Ambassador that the Government of the 
United States had no right to require Mrs. Kasenkina to place herself 
under the control of anyone or to see anyone unacceptable to her.** This 
statement of the legal position under the laws of the United States was 
reiterated in the Department’s note of August 19, in which it was stated 
that Mrs. Kasenkina was completely free to see any Soviet official whom 
she might wish to see, but that ‘‘this Government will not compel her to 
do so nor will it turn her over against her will to the Soviet authorities. ”’ 
In continuing, the note read: 

This Government recognizes the right of Soviet officials in the 
United States to take appropriate measures for the protection of the 
rights of Soviet citizens. Such Soviet citizens are, however, them- 
selves entitled to the protection of the applicable laws of the United 
States and the Government of the United States cannot permit the 
exercise within the United States of the police power of any foreign 
gvovernment.*' 

The Department of State having been informed by Mayor O’Dwyer of 
New York, on the basis of an exhaustive investigation and report by the 
New York Police Department, that the charges that Mrs. Kasenkina had 
been kidnapped were entirely unfounded,** replied in the above-mentioned 


22 The Soviet Embassy to the Department of State, Department of State Bulletin, 
Vol. XIX, No. 478 (Aug. 29, 1948), p. 255. 

23 New York Times, Aug. 15, 1948, p. 1:8. 

*4 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), p. 253. 

25 The Legal Adviser of the Department of State on Aug. 18 advised Justice Dick- 
stein of the position of the United States Government concerning the status of Mrs. 
Kasenkina in the proceedings pending before his court. ‘‘. . . there is no basis under 
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note to the various protests which had been made by the Soviet Government, 
in the following terms: 


. in the representations which the Ambassador has made to the 
Under Secretary of State, as well as in statements which have been 
made to the press by the Ambassador and Mr. Jacob Lomakin, the 
Soviet Consul General in New York City, charges of the most serious 
nature are made not only against individuals in this country, but also 
against the Government of the United States and state and federal 
officials. The reports of the investigation being made by the com- 
petent United States authorities which have been received by the 
Department of State not only clearly demonstrate that these charges 
are unsubstantiated, but also indicate that officials of the Soviet Gov- 
ernment have been engaged in conduct which is highly improper. 
The United States Government must categorically reject the charges 
and insinuations contained in these notes which have been found to be 
at complete variance with the facts. 


In conclusion, the note read: 


. the Consul General has himself made or issued statements to 
the press which, in view of all the evidence available, the Department 
of State can only conclude were deliberately designed to mislead the 
American publie in regard to a serious charge involving the United 
States Government. The United States Government considers that 
Consul General Lomakin’s conduct constitutes an abuse of the preroga- 
tives of his position and a gross violation of the internationally ae- 
cepted standards governing the conduct of foreign officials. 

The Department of State is therefore requesting the President to 
revoke the exequatur issued to Consul General Lomakin, and it is 
requested that he leave the United States within a reasonable time.*® 


On August 25, 1948, the day that President Truman signed the order 
revoking the exequatur, the Soviet Government made public the text of a 
note in which it stated that it considered that the actions and statements of 
the Soviet Government and its official representatives in connection with 
the Kasenkina case were ‘‘completely in accord with the legitimate in- 
terests of the Soviet Union in defending its citizens from criminal attempts 
against their liberty and civil rights... .’’ A situation had been ere- 


international law or under any law of the United States for considering that Mrs. 
Kasenkina is in any manner subject to the control or authority of the Soviet Government 
so long as she remains in this country. The Department of State already has advised 
the Soviet Embassy that Mrs. Kosenkina will not be placed under control of any person 
against her own will. The Department has also advised the Soviet Embassy that 
although it recognizes the right of the Soviet Government, through its officials abroad 
to extend all proper assistance and protection to Soviet nationals, this right does not 
include authority to take charge of Soviet citizens in this country irrespective of 
their wishes.’’ Jbid., pp. 261-262. On Aug. 20, Justice Dickstein, with consent of the 
attorney for the applicant, dismissed the writ of habeas corpus in stating that ‘‘the 
matter has become academic in view of Mrs. Kasenkina’s presence in a hospital, out- 
side the control of the Soviet Consul.’’ New York Times, Aug. 21, 1948, p. 2:4. 

26 Department of State Bulletin, Vol. XIX, No. 478 (Aug. 29, 1948), pp. 251-253. 
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ated by the United States in which ‘‘the normal execution of their func- 
tions by Soviet consulates in the United States becomes impossible.’’ The 
Soviet Government therefore had decided to close both of its consulates 
in the United States, in New York and San Francisco, and, in accordance 
with the principle of reciprocity, considered that the United States Con- 
sulate General at Vladivostok was subject to immediate closing, and that 
the previous agreement between the Governments regarding the opening 
of a United States Consulate General at Leningrad was invalidated.** 
Note was taken of this decision by the Department of State in a communi- 
cation addressed to the Soviet Embassy on September 9, 1948, and it was 
officially declared that the Department considered the ‘‘ matter closed.’ 

In turning from a somewhat lengthy review of the facts which are avail- 
able to a brief analysis of some of the legal issues involved in the Kasenkina 
ease, it appears that the various Soviet protests and statements were based, 
either expressly or by implication, upon the following contentions or legal 
principles : 


(1) That Mrs. Kasenkina, a Soviet citizen, was kidnapped and im- 
prisoned illegally on United States territory by certain individuals organ- 
ized as the Tolstoy Foundation, Inc.; 

(2) That this organization, being devoted to purposes inimical to the 
Soviet Union, was one which the United States was obligated to suppress, 
in conformity with the terms of the Roosevelt-Litvinov agreement of No- 
vember 16, 1933; 

(3) That the United States had not only tolerated and acquiesced in the 
illegal and criminal activities of this organization, but had actually abetted 
them through official connivance and through direct participation by 
agents of the F.B.I., in violation, a fortiori, of the 1933 agreement ; 

(4) That the Soviet Government is entitled to exercise certain extra- 
territorial rights in foreign territory, that these rights include powers of 
police and control over Soviet citizens (at least when they are employed 
by official Soviet agencies), and that this right of control, when asserted 
by a Soviet representative abroad, is exclusive of any like power on the 
part of the local authorities; 

(5) That officials of the United States, both Federal and State, had de- 
nied Mrs. Kasenkina the benefit of diplomatic and consular protection, and, 
through undue influence and intimidation, had in effect forcibly detained 
her in their custody ; 

(6) That the right of police or control, as an official consular function, 
gives rise to personal immunity from the jurisdiction of foreign courts, and 
that the issuance of the writ of habeas corpus was therefore invalid; 

*7 Current Developments in United States Foreign Policy, op. cit., cited, note 2, above. 

28 Department of State Bulletin, Vol. XIX, No. 482 (Sept. 26, 1948), pp. 408-409. 
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(7) That the premises of Soviet consular establishments abroad are 
‘‘extraterritorial,’’ and that the service of the writ at the Consulate Gen- 
eral was not only invalid, but that it also constituted a violation of an 
international legal right by officials for whose conduct the United States 
is responsible ; 

(8) That since Soviet consular premises are ‘‘extraterritorial’’ and in- 
violable, they may be entered only with the express authorization of the 
chief of the consular establishment, and that the action of the New York 
police in entering the Consulate General and there making a preliminary 
investigation of the circumstances of Mrs. Kasenkina’s ‘‘suicide’’ attempt 
constituted an international delict for which the United States is respon- 
sible ; 

(9) That the United States is responsible for the failure to take adequate 
steps for the punishment of the individuals and government agents guilty 
of the violations described under the above headings; 

(10) That the United States is responsible for permitting individual 
citizens and government agents to engage in slanderous and malicious 
propaganda against the Soviet Government and its official representatives 
in the United States; and 

(11) That the United States is responsible for failure to prevent the 
gathering of hostile and obtrusive crowds before the Consulate General, 
in derogation of its dignity and tranquillity. 


The replies of the Department of State show that it vigorously contro- 
verted all of the allegations of the Soviet Government as to the facts in the 
ease. It is notable, however, that the Department took a firm and explicit 
legal position only with respect to the following points: denial of the right 
of any foreign government to exercise a ‘‘police power’’ within the United 
States, and assertion of the right to revoke the exequatur of a foreign 
consul because of conduct deemed to be improper. There was evident a 
strong determination to accord to Mrs. Kasenkina every protection pro- 
vided by the laws of the United States and justified by international law. 
In the handling of other legal aspects of the case the Department of State 
displayed a degree of caution which may reasonably be attributed to re- 
luctance to encourage the formation of precedents which might possibly 
be invoked at a later time in justification of the ‘‘liberation’’ of American 
citizens from American consulates, or even of the exercise of jurisdiction 
over the ‘‘criminal actions’’ of their officers. 

If the Soviet Government had been able to substantiate its charges of 
kidnapping and unlawful imprisonment, with official connivance and par- 
ticipation, the United States would, of course, have been liable for failure 
to prosecute and punish the offenders and for complicity (Points 1 and 3, 
above). No evidence was presented which would show that the Tolstoy 
Foundation was of such a character as to give rise to the international re- 
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sponsibility of the United States under the Roosevelt-Litvinov agreement 
of 1933 (Points 2 and 3, above), especially in view of the fact that the 
obligations assumed thereunder were qualified by the proviso that they 
would be operative only ‘‘within the limits of the powers conferred by the 
Constitution and the laws of the United States.’’** The charges sum- 
marized under Points 11 and 12 may likewise be dismissed in view of the 
well-known position of the United States that international law enjoins 
upon no state a duty to control or suppress the free expression of opinion,*° 
and of the fact that there was no gathering of a crowd before the Consulate 
General which was of a nature to endanger its security.** As to the latter 
point, the adequacy of the police guard furnished by the City of New York 
is attested by its presence at the time an emergency arose. 

There can be no doubt that the Department of State correctly stated a 
universal principle of international law when it denied the right of foreign 
government officials, in the absence of authorization by treaty, to perform 
any coercive act or to employ measures of compulsion upon the territory 
of the United States (Point 4, above). Foreign consular officers have the 
right to perform normal consular functions, as defined by the law of the 
sending state and within the limits imposed by international law, but no 
government, it is believed, has for more than a century asserted so wide a 
measure of control over its own nationals, in the absence of a treaty of 
extraterritoriality, as did the Soviet Government in the present case.** 
Not only is the exercise of such a ‘‘police power’’ incompatible with the 

29 President Roosevelt to Foreign Commissar Litvinov, Nov. 16, 1933. Correspondence 
cited, note 7, above. 

30See L. Preuss, ‘‘International Responsibility for Hostile Propaganda against 
Foreign States,’’ this JOURNAL, Vol. 28 (1934), p. 649 ff.; and compare Charles 
Cheney Hyde, ‘‘Conecerning a Russian Pledge,’’ ibid., Vol. 29 (1935), pp. 656-662. 

31 See Frend v. United States, 100 F. (2d) 691 (C.A.D.C., 1938); and L. Preuss, 
‘*Protection of Foreign Diplomatic and Consular Premises against Picketing,’’ this 
JourNAL, Vol. 31 (1937), pp. 705-713. 

32See Harvard Research in International Law, Legal Position and Functions of 
Consuls (this JourNAL, Supp., Vol. 26 (1932), Part II), Article 11 of which pro- 
vides: ‘‘A receiving state shall permit a consul to perform any act authorized by 
a treaty in force between the sending state and the receiving state or authorized by 
local custom; . . . provided such exercise does not involve the use of compulsion by the 
sending state within the territory of the receiving state; this . . . shall not preclude the 
exercise by a consul of any other function conferred upon him by the sending state and 
not forbidden by the law or the practice of the receiving state.’’ The Comment con- 
tinues (pp. 253-254): ‘‘It seems clear in principle that in time of peace and in the ab- 
sence of special treaty provision the authorities of one state are not entitled to use any 
form of compulsion in the territory of another state. .. . In authorizing particular con- 
sular functions such as service of process, treaties generally expressly forbid any use of 
compulsion. ... If compulsion is necessary it is recognized that requests must be made to 
the local authorities. Such requests have been authorized by treaties for the return of de- 
serting seamen, extradition of fugitives from justice, service of letters rogatory, ete. 
. . . It is to be observed that the paragraph [quoted above] does not absolutely prohibit 
the use of compulsion. It leaves open the question of extraordinary exigencies which may 
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rights of the receiving state, giving rise to a ground for diplomatic com- 
plaint ; but it does not, if it involves also a breach of the laws of the receiving 
state, confer any immunity from prosecution and punishment if committed 
by a consular, as distinguished from a diplomatic, representative of the send- 
ing state. Both the United States ** and the Soviet Union,** as well as 
all other states concerning whose practice information is available,** recog- 
nize immunity from loeal jurisdiction with respect to official acts. But so 
broad an immunity as that claimed by the Soviet Government on behalf of 
its consular representatives in the present case receives no support in in- 


36 


ternational practice. 


justify extraordinary action and it merely states that the receiving state is under no 
duty to permit the use of compulsion. .. .’’ 

Compare, however, Art. 40 of the Consular Law of the Union of Socialist Soviet Re- 
publies, Jan. 8, 1926 (A. H. Feller and Manley O. Hudson, A Collection of the Diplomatic 
and Consular Laws and Regulations of Various Countries (Washington, 1933), Vol. II, 
p. 1203), which provides: ‘‘A consul must see that the citizens of the U.S.S.R. residing 
in his consular district . . . execute all legitimate orders. In ease of non-observance of 
the orders, the consul shall report to the People’s Commissariat for Foreign Affairs and 
request further instructions in this matter.’’ But this broad right of supervision does 
not justify, even under Soviet law, such an assertion of police and control as that which 
was attempted in the Kasenkina case, for Art. 41 continues: ‘‘In case of extreme neces- 
sity a consul has the power, with the consent of the plenipotentiary representative, to 
make an offer to the citizen of the U.S.S.R. to return to the territory of the U.S.S.R. 
before the expiration of his mission. In case of non-acceptance of this offer, the consul 
has the right, through the People’s Commissariat for Foreign Affairs to raise the 
question of the forfeiture of civil rights of the above-mentioned person before the Gov- 
ernment of the U.S.S.R.’’ 

33 See cases collected in Hackworth, Digest of International Law, Vol. V, pp. 729-735, 
and for earlier cases and national legislation, Irvin Stewart, Consular Privileges and 
Immunities (New York, 1926), pp. 147-155. As to the limits of consular immunities 
for official acts in courts of the United States, see Lyders v. Lund, 32 F. (2d) 308 
(N.D. Cal., 1929), and Landley v. Republic of Panama, 31 F. Supp. 230 (S.D.N.Y., 
1940). 

34 Art. 11 of the Regulations concerning Diplomatic Missions and Consular Institutions 
of Foreign States in the Territory of the Union of Socialist Soviet Republics, Jan. 14, 
1927 (Feller and Hudson, op. cit., p. 1220), provides that: ‘‘The consular representa- 
tives of foreign states enjoy on the basis of reciprocity the rights and privileges at- 
tached to their functions in conformity with the rules of international law. In _ par- 
ticular the consular representatives: . .. (c) Are not subject to the jurisdiction of the 
judicial institutions of the U.S.S.R. and of the Federated Republics because of offenses 
committed in the discharge of their office; ...’’ 

35 For a full review of cases, treaty provisions and official statements relating to im- 
munity for official consular acts, see W. E. Beckett, ‘‘Consular Immunities,’’ British 
Yearbook of International Law, Vol. 21 (1944), pp. 38-48. 

86 Art. 21 of the Harvard Research Draft (cited above, note 32) formulates the gen- 
erally accepted rule as follows: ‘‘A receiving state shall exempt a person from liability 
and from its judicial and administrative jurisdiction for an act done by him while he was 
consul in the performance of consular functions which he was entitled to exercise; the 
receiving state decides, subject to diplomatie recourse by the sending state, whether the 
act was done in the performance of such functions.’’ 
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Throughout the discussion of the Kasenkina case there was obvious con- 
fusion concerning the legal status of foreign consular officers. Not only 
the press, but also official spokesmen on both sides of the controversy 
tended to confuse diplomatic and consular privileges and immunities. It 
should be unnecessary to refute so elementary an error, but since the case 
was discussed to so large an extent in terms of ‘‘diplomatic’’ status, it may 
be appropriate to recall a dictum of the Supreme Court of the United States 
which correctly states an unquestionable principle: 


Consuls as such, and unless expressly invested with a diplomatic 

character, in addition to their ordinary powers, are not considered as 

. entitled by the law of nations to the privileges and immunities of 

ambassadors and public ministers, but are subject to the jurisdiction, 

civil and criminal, of the courts of the country in which they reside.** 

This principle has been expressed by the Department of State in the fol- 
lowing terms: 


. . . Consular officers and their assistants are not considered to have 
a diplomatic status although, by reason of their office, they may have 
by law, treaty and usage, privileges not accorded to other aliens. = 
The distinction between diplomatic and consular status is made no less 
clearly in the law and practice of the Soviet Union.*® 
Sinee Mr. Lomakin’s acts in the present case could not be deemed to be 
of an official nature, he could not rightfully claim an immunity arising 
under international law from the jurisdiction of the courts of the United 
States.*° The issuance of the writ and summons by Justice Dickstein was 
not, therefore, invalid as being in violation of any personal immunity of 
the Soviet Consul General under international law (Point 6, above). 
There remains, however, a related question concerning the service of 
process on consular premises. The writ was served upon Mr. Lomakin on 
the steps of the Consulate General, an act which was protested by the 
Soviet Government as a ‘‘direct contradiction of the rights which its con- 
sulates enjoy and should enjoy.’’ But the ‘‘inviolability’’ of consulates 
thus invoked is one which rests solely upon treaty, and, as one authority 
has said : 
37 United States v. Wong Kim Ark, 169 U. 8. 649, 678, 42 L. Ed. 890 (1898). 
38 Hackworth, Digest of International Law, Vol. IV, p. 699. 
39 Regulations . . . etc., Jan. 14, 1927 (cited, note 34, above), Arts. 2(a-b), 11(c). 
40 The Soviet Consul General, although not entitled in the present case under inter- 
national law to immunity from the jurisdiction of the courts of the United States, might 
properly have challenged the jurisdiction of the courts of New York. Section 24 (18) 
of the Judicial Code provides: ‘‘The district courts shall have original jurisdiction . . . 
of all suits against consuls and vice consuls.’’ 36 Stat. 1093 (1911), 28 U.S.C. § 41 
(18). It is further provided by § 256 (8) of the Judicial Code that the jurisdiction 
vested in the courts of the United States ‘‘shall be exclusive of the courts of the several 


states’’ in ‘‘all suits and proceedings . . . against consuls or vice consuls.’’ 36 Stat. 
1160 (1911), 28 U.S.C. § 371 (8). 
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Perhaps the most conclusive answer to the statement made by some 
writers that the consulate is inviolable is that, with rare exceptions, 
the governments of the world have not claimed such an immunity in 
the absence of treaty." 


Since there is no consular treaty in force between the United States and 
the Soviet Union, any question relating to the alleged inviolability of 
Soviet consular premises in the United States must be resolved by resort 
to the general principles of international law. It is true that the United 
States, speaking through the Department of State ** and through its 
eourts,*? has recognized the invalidity of any service of process in foreign 
consulates whenever a treaty in force has provided that the ‘‘consular 
offices shall at all times be inviolable,’’ or that the ‘‘local authorities shall 
not under any pretext invade them.’’** The United States has not, how- 
ever, claimed such an exemption for its own consulates in the absence of 
treaty. In an instruction of March 22, 1929, relative to the service of 
process in the Consulate General at Belfast, the Department noted the 
absence of treaty provisions having a specific bearing on the subject, and 
stated : 


. in the absence of a treaty a State is not believed to be de- 
prived of the right of serving writs of process within the consular 
offices, provided suitable consideration is given to the official position 
of the consular officer. . . . 


11 Stewart, Consular Privileges and Immunities (New York, 1926), p. 81. 

42 The Legal Adviser of the Department of State (Hackworth) to the Sheriff of Los 
Angeles County, Apr. 17, 1939, Hackworth, Digest of International Law, Vol. IV, p. 737. 

43 See The Lonsdale Shop, Inc. v. Bibily, 126 Mise. 445, 213 N. Y. 170 (N. Y. Mun. 
Ct., 1925), in which a motion by the defendant to vacate a judgment against him after 
personal service of summons in the office of the French Consulate General at New York 
was granted, but without prejudice to service upon the defendant anew outside of 
consular premises. The decision in this case was governed by Art. III of the Conven- 
tion with France of Feb. 23, 1853 (Malloy, Treaties, ete. (1910), Vol. I, p. 528; 10 
Stat. 992), which provides that consular premises should be ‘‘inviolable.’’ The de- 
fendant, not belonging to one of the grades of consular officers benefiting from this 
convention, had no personal immunity, and therefore no challenge to the jurisdiction of 
the court could be raised. See also Moracchini v. Moracchini, 213 N. Y. 168 (Sup. Ct. 
Spec. Term, N. Y. County, 1925). In Tailored Woman, Ine. v. Bibily, 212 N. Y. Supp. 
704 (N. Y. Mun. Ct., 1925), motion by the defendant to vacate process was denied, 
process not having been served upon him on consular premises. See United States v. 
Tarcuanu, 10 F. Supp. 445 (D.C.S.D.N.Y., 1935), in which a motion for an order 
vacating service of summons upon the defendant, vice consul of Rumania in New York, 
was denied, but ‘‘ Without prejudice, however, to the defendant’s right to question the 
service of the summons in his dwelling. . . . The defendant not having raised this ques- 
tion, the court refrains from acting thereon in view of the suggestion by the authorities 
that consuls should not take advantage of this immunity to deprive the local courts of 
jurisdiction. . . .’’ 

44 See for example, Art. VI of the Consular Treaty with Sweden, June 1, 1910 (Mal- 
loy, Treaties, ete. (1923), Vol. III, p. 2846, 37 Stat. 1479). 
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The statement continued : 


Moreover, the Department has taken the position that a treaty clause 
providing for the inviolability of consular premises does not neces- 
sarily preclude the serving of process upon consular officers in connec- 
tion with suits brought against them in their private capacity.*° 
In cases in which protests against service of process upon consular premises 
have been upheld, forcible entry or the unnecessary use of force has usually 
been involved.*® It is believed, therefore, that the Soviet protest against 
the peaceable service of the writ and summons in the present case is with- 
out merit, especially in view of the fact that no applicable treaty provision 
ensures the inviolability of Soviet consular premises in the United States 
(Point 7, above). 

The comments above on the Soviet claims with respect to the ‘‘inviolabil- 
ity’’ of the Consulate General apply a fortiori to the assertion of its 
‘‘extraterritoriality,’” which was alleged to have been violated by the 
entry of officers of the New York Police.*7 The concept of ‘‘extraterri- 
toriality’’—or, more properly, ‘‘exterritoriality’’—is at best a pictur- 
esque metaphor and at worst a misleading fiction, even when it is applied 
to diplomatic missions.** In the circumstances of the present case it is 
doubtful whether the degree of immunity claimed by the Soviet Govern- 
ment could be sustained even if the premises of the Soviet Embassy were 
involved.*® In stating the recognized principle of the inviolability of dip- 


‘ 


45 Hackworth, Digest of International Law, Vol. IV, p. 719, and cases collected, ibid., 
p. 718 ff. 

46 See, for example, the Tourgée case, U. S.—France, 1909, Moore, Digest of Inter- 
national Law, Vol. V, pp. 53-54; also the protest of the Greek Legation in March, 1916, 
against the use of force by local police officials in executing a court order to levy on 
the goods of a Greek consular officer in the consular offices. In this case the treaty in 
force provided for the ‘‘inviolability’’ of the consular premises. The Secretary of State, 
in reply, said that he could not ‘‘escape the conclusion that the action of the local 
authorities constituted a deplorable violation of international law and of treaty stipula- 
tions. . . .’? Hackworth, op. cit., Vol. IV, p. 717. 

47 The Tass despatch of Aug. 14 (cited, note 10, above) charged that ‘‘ American 
Intelligence agents in the guise of American police violated its [the Consulate Gen- 
eral’s] recognized diplomatic immunity. .. .’’ 

18 See L. Preuss, ‘‘Capacity for Legation and the Theoretical Basis of Diplomatic 
Immunities,’’ New York University Law Quarterly Review, Vol. 10 (1932-1933), pp. 
170-187. 

49 Compare the case of Dr. Sun Yat-Sen. In 1896 Dr. Sun, then a political refugee, 
was seized while passing the Chinese Legation in London, and detained therein, with the 
apparent intention of executing him or transporting him to China. His detention having 
become known, friends applied for a writ of habeas corpus, which Wright, J., denied 
on the ground that he doubted ‘‘the propriety of making any order or granting any 
summons against a foreign legation.’’ In re Sun Yat (1896), 11 Mew’s Digest (2d 
ed., 1925) 306. An appeal having been made to the Foreign Office, Lord Salisbury 
made a formal demand for the prisoner’s release, having first taken the precaution of 
having police stationed outside the Legation. Dr. Sun was released on the following 
day. Moore, Digest of International Law, Vol. IV, p. 555; and note by N. Politis, 
Revue générale de droit international public, Vol. 3 (1896), pp. 693-696. 
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lomatic missions, in terms ‘‘so framed as to avoid the implications of 
exterritoriality,’? the Harvard Draft on Diplomatic Privileges and Im- 
munities comments that it ‘‘does not undertake to provide for well known 
exceptions in practice, as when the premises are on fire or where there 
is imminent danger that a crime of violence is about to be perpetrated upon 
the premises. In such eases it would be absurd to wait for the consent of 
a chief of mission in order to obtain entry upon the premises. Like acts 
of God and force majeure these are necessarily implied as exceptions to 
the specific requirement of prior consent for entry.’’°° The Harvard 
Draft on the Legal Position and Functions of Consuls provides for a like 
exception. The national regulations of the U.S.S.R. refer specifically 
to the inviolability of diplomatic premises, which may be entered by agents 
of the receiving state only with consent of the chief of mission, but they 
are significantly silent on this point with respect to consular offices.°? It 
is true that the invasion of consular premises by agents of the receiving 
state has on occasion been protested, even in the absence of treaty provisions 
guaranteeing their inviolability, but such protests have ordinarily charged 
some violation of official archives or the use of physical force.** There is 
no evidence that officers of the New York Police Department, in making 
a preliminary investigation in the present case, committed such an abuse 
of power (Point 8, above). 

It is believed that the United States had a sound legal position on every 
issue in the controversy which it contested, and that it would have been on 
firm ground had it been disposed to press its case on all of the points dis- 
cussed above. The Soviet Government may have scored a tactical advan- 
tage in charging kidnapping at the very outset, but the obvious reply, not 
publicly made by the Government of the United States, would have been 
that the law enforcement agencies of the City and State of New York were 
at Mr. Lomakin’s disposal for the ‘‘rescue’’ of Mrs. Kasenkina from her 
alleged abductors. Even on the basis of information available to the 
general public, there would appear to have been ample evidence on which 
to base a prima facie case for an indictment in a court of appropriate 
jurisdiction against Mr. Lomakin and his associates for kidnapping and 
unlawful imprisonment, in violation of the laws of the State of New York, 
and, perhaps, of the United States. Secretary of State Seward in 1863 
expressed the position of the United States, in referring to a case in which 
the American Consul General at Montreal had been arrested on a charge 
of kidnapping, in the following terms: 


This Department does not consider that, pursuant to public law, 
a consul-general is entitled to any diplomatic immunity. Freedom 


50 This JOURNAL, Supp., Vol. 26 (1932), Part I, pp. 52-53. 

51 Ibid., Part II, p. 327. 

52 Regulations, etc., Jan. 14, 1927 (cited, note 34, above), Arts. 4, 11. 
53 See Moore, Digest of International Law, Vol. V, p. 40 ff. 
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from arrest in favor of such officers is sometimes stipulated for by 
treaty, but there is no such stipulation in any treaty between the United 
States and Great Britain. On the contrary, the 4th article of the 
convention of the 3d of July, 1815, declares that, in case of illegal or 
improper conduct towards the laws or government of the country to 
which he is sent, a consul may either be punished according to law, if 
the laws will reach the case, or sent back, the offended government as- 
signing to the other the reason for the same.** 


The case of Mr. Kosloff, Russian Consul General at Philadelphia, is also in 
point. Mr. Kosloff was arrested, November 24, 1815, on a charge of rape 
and, a prima facte case having been shown, was committed to jail to 
await trial. In November 27 he was admitted to bail, and an indictment 
having been found at the January, 1816, session of the Court of the City 
of Philadelphia, the defense moved for a dismissal on the grounds: (1) 
that the defendant was a consul general, and that his office ‘‘so nearly 
resembles a public minister, that he is entitled to some of his prerogatives, 
and in particular, to exemption from criminal prosecution’’; and (2) that, 
in any case, the State courts had no jurisdiction, cognizance of offenses 
charged against foreign consular officers belonging exclusively to the 
Federal courts. Chief Justice Tilghman had no difficulty in disposing of 
the first ground, for he held, after a thorough review of the authorities, 
that he could not ‘‘hesitate in the opinion that there is nothing in the law 
of nations which protects the consul-general of Russia from this indiet- 
ment.’” On the basis of the Judiciary Act of 1789 (1 Stat. 77) he quashed 
the indictment, but on the sole ground that the State courts lacked jurisdie- 
tion.*® 


54 Mr. Seward to Mr. Bates, Nov. 21, 18638, ibid., pp. 70-71. For discussion of the 
background of the case, see H. Ex. Doc. No. 39, 38th Cong., Ist Sess. 

55 Commonwealth v. Kosloff, 5 S. & R. 545 (1816). The Russian Government at 
first protested the arrest and prosecution, and demanded reparation from the United 
States, which was refused. After the indictment was quashed, the Russian diplomatic 
representative in the United States demanded that proceedings be taken in the Federal 
courts to vindicate Mr. Kosloff. The Attorney General of the United States, however, 
advised that the Federal courts would not have jurisdiction in a case brought by a 
foreign consul, and referred Mr. Kosloff to the State courts. Moore, op. cit., Vol. V, 
pp. 65-67. 

In discussing the contention that the Federal courts would also lack jurisdiction in 
the Kosloff case on the ground that Congress had enacted no statute defining the 
crime or providing for the punishment of rape, Chief Justice Tilghman raised the 
query: ‘‘May a person convicted in a court of the United States, of a crime of the 
highest grade, concerning which congress has made no provision, be punished .. . on 
the principles of the common law? Or is the constitution to be so construed, as to 
exclude the jurisdiction of all inferior courts, and yet suffer the authority of the su 
preme court to remain dormant, until called into action by a law which shall form a 
criminal code on the subject of consuls? These are questions which may embarrass 
those who have to answer them, but are not necessary to be answered here. No em 
barrassment, however, could equal that into which this court would be thrown, should it 
determine, that no court of the United States has jurisdiction, in a case which affects 
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For the same reason, Mr. Lomakin was probably entitled under Federal 
law to exemption from the jurisdiction of the courts of New York up to 
the time of the revocation of his exequatur and the consequent termination 
of his consular status on August 25, 1948. The proceedings before Justice 
Dickstein appear, therefore, to have been void, and failure to object to the 
jurisdiction could not be construed as a waiver so as to confer jurisdiction.*® 
Mr. Lomakin seems to have been acting within his rights in ignoring the 
writ and summons, although a more appropriate procedure would have been 
for him to have entered a special appearance for the purpose of contesting 
the court’s jurisdiction.** The same jurisdictional obstacle would have 
prevented the institution of any criminal proceedings in the State court 
during the time that he retained his consular status. Proceedings could, 
however, have been initiated before the United States District Court at 
any time, although there exists some doubt as to whether any offense could 
be charged as defined by an Act of Congress, and, therefore, within the 
cognizance of the Federal courts.°* 


a consul in every thing short of life, when the constitution declares, that the supreme 
court shall have jurisdiction in all cases affecting him.’’ 5 S. & R. 545, 551-552. The 
court here overlooked the fact that the original jurisdiction of the Supreme Court under 
Art. III was not exclusive of that of the inferior Federal courts, which were vested 
with original jurisdiction of suits against consuls by Art. 9 of the Judiciary Act of 
1789. 

After the indictment had been quashed in the Kosloff case by the State court, there 
were no further judicial proceedings, the Attorney General of the United States having 
given an opinion that rape, not being then a crime by Federal statute, was not cog- 
nizable by the Federal courts. Moore, op. cit., Vol. V, p. 66. See note 58, below. 

56 Valarino v. Thompson, 7 N. Y. 756 (1853); Davis v. Packard, 7 Peters (U. 8S.) 
276 (1833); Bors v. Preston, 111 U. 8. 252 (1884). 

57 Valarino v. Thompson, 7 N. Y. 756 (1853). 

58 The dictum of Chief Justice Tilghman in the Kosloff case was disapproved in a 
communication of Feb. 24, 1914, from the Department of Justice to the Department of 
State concerning a prosecution for a statutory crime instituted against a foreign consul 
in the courts of California. It was said: ‘‘From a careful investigation of the authori- 
ties it would seem that there is no way to reach the Consul by criminal proceedings. 
It is settled that the State courts have no jurisdiction, and apparently the United States 
courts would have none, since the offense referred to is not made a crime by any law of 
the United States. It is true that in the ease of In re Iasigi, 79 Fed., 751, 753, there is 
a dictum of Judge Brown to the effect that the Federal courts would have exclusive 
jurisdiction of offenses by consuls, whether at common law or under State or United 
States statutes. There does not appear to be, however, any authority upholding this 
view, and a manuscript opinion of the Attorney General to the contrary in the Kosloff 
Case is referred to in Moore’s Digest, Vol. 5, p. 66. On the whole I am of the opinion 
that there is no jurisdiction in the Federal courts to proceed against a consul except 
where he has offended against some specific criminal law of the United States.’’ Hack- 
worth, Digest of International Law, Vol. IV, p. 747. A like view is expressed in a letter 
from the Assistant Attorney General to the Secretary of State, Nov. 13, 1934. Ibid., 
751. 

But see, contra, a memorandum from the Assistant Attorney General to the Secretary 
of State, Sept. 24, 1928, relating to a case in which the conviction of a foreign consul 
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After the revocation of Mr. Lomakin’s exequatur there would have been 
no bar to the jurisdiction of the State courts. The case would then come 
under the ruling of People v. Savitch, in which the Court of General Ses- 
sions, New York County, held that when a consul duly received in the 
United States ceases to be such by reason of the revocation of his exequatur 
he is amenable to the jurisdiction of the State courts for unofficial criminal 
acts committed while he was a consul, and that a motion to dismiss an indict- 
ment on the ground that the crime was triable only in the Federal courts 
will be denied.°*® 

A final point, with respect to which the Soviet Government made no 
protest, concerns the revocation of Mr. Lomakin’s exequatur. The prin- 
ciple upon which the United States has always acted has been stated by 
Secretary of State Seward as follows: 


By receiving consular representatives from a foreign country the 
United States come under no obligation of law or courtesy to allow 
the persons so received to retain and exercise consular functions, when, 
for any reason, those persons become unacceptable to this government, 
nor does this government come, under those circumstances, under an 
obligation to submit its proceedings, in revoking an exequatur, to re- 
vision by the government of a friendly nation whose commission the 
consul bore when the exequatur was revoked.® 


in a State court on criminal charges under State law had been reversed on appeal on the 
ground that State courts have no jurisdiction over offenses against consuls. The 
Assistant Attorney General pointed out that if the State courts did not have jurisdiction 
over offenses by such officers, and that if the Federal courts had jurisdiction only of of- 
fenses against Federal laws, consular officers would be exempt from prosecution for a 
large number of the most serious crimes. Since consuls are admittedly subject to the 
criminal jurisdiction of the receiving state by international law, it was extremely doubt- 
ful that Congress had any intention to exempt them from jurisdiction which the United 
States could rightfully exercise. The contrary view would create a wide area of im- 
punity in a field in which jurisdiction had been expressly conferred, by the Constitution 
and by statute, upon the Federal courts. The Department of State concurred in this 
opinion, but expressed the hope that prosecution would not be undertaken in the Federal 
courts, since the ambassador of the sending state had promised that the consul would 
be removed. Jbid., pp. 749-750. 

59190 N. Y. Supp. 759, 116 Mise. 531 (1921). If a foreign consul were indicted in 
a State court, the subsequent revocation of his exequatur would not validate the pro- 
ceeding, since the latter would be void ab initio. See Naylor v. Hoffman, 22 How. Pr. 
510 (N. Y. 1862). 

60 To Baron de Wetterstedt, Apr. 23, 1866. Moore, Digest of International Law, Vol. 
V, p. 23. See incidents and cases collected in Harvard Draft on The Legal Position and 
Functions of Consuls (loc. cit., note 32, above), pp. 243-245; and Hackworth, Digest 
of International Law, Vol. IV, p. 673 ff. 

The legal principles involved in the revocation of consular exequaturs have been sum- 
marized as follows: ‘‘.... It is now definitely settled that the President has the 
power, in his discretion, to withdraw the exequatur of any foreign consul, for personal 
reasons, or for illegal or improper conduct, as for overstepping the limits for publish- 
ing articles derogatory to the general government. To justify the exercise of this 
power, the President does not need the fact of a technical violation of law judicially 
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The present case, in the view of the Government of the United States, was 
apparently one of those which ‘‘may be easily supposed, in which the 
president might think it more conducive to the peace of the nation, to send 
a foreign agent out of the country, . . . than to inflict punishment on him, 
by our own laws here.’’® The complete breach of consular relations which 
followed the dismissal of Consul General Lomakin could be justified by the 
Soviet Government as a measure of retorsion; but, however sound the 
legal basis for such action may be, it is a further instance of the serious 
tension in the relations between the two governments involved. 


proved. He may exercise it for any reasonable cause, whenever in his judgment it is 
required by the interests or the honor of the United States. The revocation may occur 
without assigning any reason for it. If the President voluntarily assigns cause for 
removal,-he invites discussion of the sufficiency thereof, and defensive evidence can be 
offered, with a request for reconsideration.’’ Julius I. Puente, ‘‘The Nature of the 
Consular Establishment,’’ University of Pennsylvania Law Review, Vol. 78 (1929-1930), 
pp. 339-340. 

Revocation of a consular exequatur is for the courts a political act. See Savie v. 
City of New York, 193 N. Y. Supp. 577, 118 Mise. 156 (Sup. Ct. N. Y. Cy., spee. term, 
1922), aff’d, 203 App. Div. 81, 196 N. Y. Supp. 442 (App. Div., Ist Dept., 1922), in 
which the defendant, Consul General of the Kingdom of the Serbs, Croats and Slovenes 
in New York, contended that notwithstanding revocation of his exequatur by the Presi- 
dent, his appointment by his own Government was still in force, and that he was there- 
fore still a consul general, and protected against indictment, arrest and holding to bail 
in a State court. In dismissing the plaintiff’s action, the court (at p. 579) stated: 
‘*Such action by the President in revoking plaintiff’s exequatur is a final and conclusive 
determination, which precludes the courts from adjudicating otherwise. . . . The letters 
patent revoking plaintiff’s exequatur are the best evidence of his official standing and 
of his powers and privileges. ... The word ‘consul’ used in section 256 [of the 
Judicial Code] clearly refers to persons fully endowed with power to act as consul 
within the jurisdiction to which they are sent by their government. They are not 
consuls until they have been recognized as such by the President, usually evidenced by 
an exequatur, and likewise they cease to be consuls when by his letters patent the Presi- 
dent revokes the exequatur. Consular status does not exist in the absence of the Presi- 
dent’s recognition of the person accredited by the foreign state.’’ 

61 Commonwealth v. Kosloff, 5 S. & R. 545, 548. 

62 Compare the breach of consular relations between the United States and Germany 
and Italy, in June 1941. Hackworth, op. cit., Vol. IV, pp. 680-683. Note also the 
new restrictions placed by the Soviet Government upon the movement of foreign diplo- 
matie and consular officers within the territory of the U.S.S.R., whereby travel by mem- 
bers of foreign missions was virtually restricted to the City of Moscow. Department 
of State Bulletin, Vol. XIX, No. 486 (Oct. 24, 1948), p. 525. 
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The relationship between the Government of the Union of India and the 
Princely State of Hyderabad has attracted world-wide attention. Through 
what seems to be complete misunderstanding of the legal status of Hydera- 
bad, the United Nations placed the case on the agenda of the Security Coun- 
cil. Although the Nizam of Hyderabad, after the successful conclusion 
of the Indian Army’s punitive expedition into Hyderabad, has petitioned 
the United Nations to withdraw the case, the question still remains on the 
agenda. 

Correctly to understand Hyderabad’s status under international law, 
we must first survey the entire question of the legal standing of the Indian 
Princely States in relation to the Suzerain Power. In the past much has 
been written by Indian and British lawyers employed by some of the 
Indian Princes, in support of the claim that the Princely States of India 
had special relations with the British Crown and thus could maintain 
their relations directly with the British Crown without being in any way 
responsible to the Government of India. The fact of the matter, however, 
was that Indian Princely States did not negotiate treaties with the King of 
England or his representatives, but with the sovereign of British India, who 
happened to be the King of England. Professor Gurmukh Nihal Singh, 
who is the Head of the Department of Political Science at Benares Hindu 
University as well as an eminent barrister, in his work on Indian States 
and British India (Benares, 1930), has made this point clear in an ex- 
haustive discussion. I quote a short passage from it: 


The Paramount Power has been, throughout, that body in whom the 
Government of India has been legally vested for the time being—it 
may have been the Emperor at Delhi, the East India Company with 
its headquarters in London or Windsor. It is true that at the pres- 
ent time the Crown is the paramount authority, but he is paramount 
not because he is the King of England but because it is in him that the 
Government of British India is vested. It is the Government of India 
which is the Paramount Power as far as Indian States are concerned; 
and this is proved by the fact that several of the States pay tribute to 
the Government of India, the amount of which is credited to the reve- 
nues of British India. If the Paramount Power had been the Chief 
Executive of Great Britain and not the Sovereign of British India. 
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then the tribute would have been paid to Great Britain and credited 
to British revenues. . . . If these facts are borne in mind, it will be 
readily admitted that the relations of the Indian States have been all 
along with the rulers of British India—and today, if they are with 
the Crown, they are so because he is the ruler of British India at 
present. .. . The Indian Princes have nothing to do with the Chief 
Executive of Great Britain though they are bound by certain ties to 
the Sovereign of British India. The confusion comes only because it 
happens that the Crown of England and of India is possessed by the 
same person. ... (Italics added.) ? 


It should be clearly kept in mind that in international law and in 
relation to the British Government, Hyderabad did not enjoy a status 
different from that of any other Princely State, and, hence, was never 
really an independent state. 

What, historically, has been the status of the Princely States? It is gen- 
erally recognized that during the time of the East India Company the 
Princely States enjoyed greater freedom than in more recent years. The 
East India Company had so-called treaty relations with Indian Princes, 
the real motive for which, insofar as the East India Company was con- 
cerned, was described as early as 1803 by Sir John Barlow: ‘‘It is abso- 
lutely necessary for the defeat of those designs (the subversion of the 
British Empire in India) that no Native State should be left to exist in 
India which is not upheld by the British Power under its absolute 
eontrol.’’ 

On February 4, 1804, in a Dispatch of the Indian Government to the 
Resident at Hyderabad, Lord Wellesley, Governor General of India under 
the East India Company, formulated a policy which became the guide for 
his successors in dealing with the Indian Princes: 


The fundamental principle of His Excellency the Governor Gen- 
eral’s (Lord Wellesley’s) policy in establishing ‘‘subsidiary alliances’’ 
with principal States of India is to place these States in such a degree 
of dependence on the British Power as may deprive them of the means 
of prosecuting any measures of forming any confederacy hazardous to 
the security of the British Empire, and may enable us to preserve the 
tranquillity of India by exercising a general control over these States. 
. . . This object can alone be accomplished by the operation of a gen- 
eral control over the principal States of India established in the hands 
of the superior power, and exercised with equality and moderation 
through the medium of alliances contracted with these States on the 
basis of security and protection of their respective rights.* 


1 Singh, op. cit., pp. 95-97. 

2See Taraknath Das, Sovereign Rights of Indian Princes (Madras, 1925), p. 32; 
Collected Papers of John Westlake on Public International Law, edited by Dr. L. Op- 
penheim (Cambridge, 1914), p. 205. 

3 For a concise but excellent study of Lord Wellesley’s foreign policy toward Indian 
Princes, see Roberts, History of British India (Oxford University Press, 1923), Chap. 
XX, 
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Thus the motive of the treaties of alliance with Indian States was to re- 
duce them to the status of subsidiary States. The history of India under 
British rule for the last century and a half bears witness to the successful 
achievement of this purpose. Hyderabad was no exception to the general 
rule. 

By 1813, during the administration of Lord Hastings as Governor Gen- 
eral of India, a new policy of ‘‘subordinate isolation’’ was inaugurated in 
relation to the Indian Princes. As the Imperial Gazetteer of India put it: 


A policy of subordinate isolation (in matters of relations with other 
States in particular) including all States up to Sind, the Punjab and 
Burma, took the place of empty professions of non-interference which 
the Parliament had preached. The policy lasted until the Mutiny, 
and it ineluded a period in which Lord Dalhousie gave effect to the 
doctrine of lapse by annexing ‘‘dependent’’ Native States, on the 
failure of male heirs to the Hindu rulers. Most of the treaties or 
engagements concluded with the protected States were made during 


this period. .. . The main change introduced by Lord Hastings was 
the extension of British suzerainty over the whole of India east of the 
Punjab and west of Burma. . . . (Italies added.) 4 


In this connection it may be noted that Professor Edward Thompson, in 
his The Making of the Indian Princes, quotes Sir Charles Malett to the 
effect that the Nizam of Hyderabad in 1803 was virtually a tributary State 
to the Marhattas.° Professor Thompson’s general conclusion on the status 
of Indian Princes in relation to the East India Company after 1813 is 
interesting and illuminating: 


Its result [of the Second Anglo-Marhatta War] involved the sub- 
ordination of the ‘‘country Powers’’ to the East India Company’s Gov- 
ernment, whose paramountcy now merely waited for the name. After 
1819, only stupidity and hypocrisy or excess of tactfulness could pre- 
tend that the East India Company was not the Paramount Power or 
that any of the Princes were its equals in status; the Third Anglo- 
Marhatta War had made this clear. . . .® 


After British success in suppressing the Sepoy Mutiny of 1857-1858, 
the policy of ‘‘subordinate isolation’? was replaced by the doctrine of 
‘‘subordinate codperation.’’ The transfer of the Government of India to 
the Crown after the suppression of the Mutiny left the British Govern- 
ment in name, as well as in reality, the Suzerain Power. As Lord Canning 
wrote in 1860: 


The last vestige of the Royal House at Delhi which we had long 
been content to accept as a vicarious authority, has been swept away. 
The distinction between the independent and dependent States lost 


4 Imperial Gazetteer of India (Published under the authority of His Majesty’s Secre- 
tary of State for India in Council, Oxford, Clarendon Press, 1907), Vol. IV, pp. 77-82. 
® Professor Edward Thompson, The Making of the Indian Princes (Oxford, 1944), 
p. 14. 
8 Professor Edward Thompson, op. cit., p. vi. 
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its significance. Sanads of adoption and succession were conferred 
upon the Rulers of larger States. The doctrine of lapse gave place 
to public assurance of the desire of the paramount power to perpetuate 
the houses of the principal ruling families.’ 


The doctrine of ‘‘subordinate eoéperation’’ presupposed the relation be- 
tween master and vassal and unquestioned loyalty to the master’s will in 
order that the latter’s superior interests may be preserved. Lord Canning 
made this concept distinct and clear in his declarations to the Indian 
Princes. On the rights of Indian Princes he stated: 


Her Majesty being desirous that the Governments of the several 
Princes and Chiefs of India who now govern their territories should 
be perpetuated, and that the representation and dignity of their 
houses should be continued, I hereby in fulfilment of this desire convey 
to you the assurance that, on the failure of natural heirs, the adoption, 
by yourself and the future rulers of your State of a successor according 
to Hindu or Mohammedan Law and the customs of your race, will be 
recognized and confirmed. Be sure that nothing shall disturb the 
engagement just made to you, so long as your house is loyal and 
faithful to the conditions of the treaties, grants and engagements which 
record its obligations to the British Government.® 


Thus loyalty to the British Crown or the British Government in India 
was for the Princes an obligation without which they had no rights what- 
soever. But the British Government had the right to interfere in the in- 
ternal affairs of any of the Indian States, if the Suzerain Power saw fit to 
do so. 

By this imposition of complete isolation and subordinate codperation, the 
Indian Princely States were reduced to.a position of complete subordina- 
tion to the British Government of India. The extent of this subordination 
is set forth in Volume IV of the Imperial Gazetteer: 


At the outset, then, an obligation was imposed and accepted by even 
the largest States, which prevented their rulers from entering into 
relations with foreign nations or other States. The doctrine of isola- 
tion was carried so far that the employment of the subjects of Euro- 
pean nations, or of Americans, without the previous sanction of the 
Government (British), was strictly forbidden. . . . His subjects when 
outside his dominions become to all intents and purposes, British sub- 
jects, as shown by the Treaty with Maskat in 1873, which declares that 
the words ‘‘ British subjects’’ in all treaties between the British Gov- 
ernment and the Maskat State shall include subjects of Indian Native 
States. If an American or a Frenchman shall be accused of commit- 
ting an offense in a Native State, his government would expect that 
he should receive justice, and the Suzerain Power take the responsi- 
bility of ensuring that result. In short, in all cireumstances where 


7 Imperial Gazetteer of India, Vol. IV, p. 82. 

8 ‘Liability to intervention in case of grave misrule is an incident common to all the 
States. There are also other occasions for interference which are likely to be taken 
whenever they occur. 


Imperial Gazetteer of India, Vol. IV, p. 88. 
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foreign interests are concerned, the Paramount Power must act so 
that no just cause of offense may be given by its ‘‘subordinate allies,’’ 
and they in turn must fulfil the obligations incurred on their behalf. 
So, too, the external boundary of a frontier or maritime State is re- 
varded for international purposes as a British frontier, and the Native 
Chiefs ean have no admiralty rights save such as are specially allowed 
to them by the Paramount Power. (Italics added.) * 


Isolation of Native States, as described above, necessarily resulted in 
limitation of their power and led ultimately to the loss of the last vestige 
of sovereignty. How far this process went the India Year Book of 1922 
described in the following significant passage : 


... The Native States are under an obligation not to enter into 
relations with foreign nations or other States; the authority of their 
rulers has no existence outside their territories. Their subjects out- 
side their dominions become for all intents and purposes British sub- 
jects. Where foreign interests are concerned, the Paramount Power 
(the British Government in India) acts so that no just cause of offense 
is given by its subordinate allies. All Native States alike are under 
an obligation to refer to the British every question of dispute with 
other States. Inasmuch as the Native States have no use for a military 
display or for cooperation with the Imperial Government, their mili- 
tary forces and armament are prescribed by the Paramount Power. 
Although old and unaltered treaties declare that the British Govern- 
ment will have no manner of concern with any of Maharaja’s depend- 
ents or servants, with respect to whom the Maharaja is absolute, logic 
and publie opinion have endorsed the principle which Lord Canning 
set forth in the minutes of 1860 that ‘‘the Government of India is not 
precluded from stepping in to set right such serious abuses in a Native 
Government as may threaten any part of the country with anarehy or 
disturbance nor from assuming temporary charge of a Native State 
when there shall be sufficient reason to do so. Of this necessity the 
Governor General in Council is the sole judge, subject to the control 
of the Parliament. . . . Where cantonments exist in Native territories 
jurisdiction both over the Cantonment and the civil station is exer- 
cised by the Suzerain Power. . . .’’ (Italics added.) 


Professor John Westlake, in his Collected Papers on Public International 
Law, described fully the limitation of power of the Native States of India, 
stressing their inability to have official intercourse either with one another 
or with any Power outside the Empire. They were not able, he pointed 
out, even to send representatives to Caleutta (then the capital of British 


9 Imperial Gazetteer of India, Vol. IV, pp. 84-85. 
10 India Year Book, 1922, p. 115. Sir William Hunter, in his Indian Empire, de- 


seribes the limitation of the right of Indian Princes in the following manner: ‘‘. . . The 
English Government has respected the possessions of Native Chiefs and more than one 
third of the country still remains in the hand of the hereditary Rulers... . The Gov- 


ernment (British), as Suzerain in India, does not allow its feudatories to make war upon 
each other, or to have any relations with foreign States. It interferes when any Chief 
misgoverns his people: rebukes, and if needful removes the oppressor, protects the weak 
and firmly imposes peace upon all.’’ (Italies added.) 
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India), but had to communicate with the British Government through the 
British representatives at their courts. When it was necessary to estab- 
lish a course of extradition or of any other dealings between two of them, 
each had to make an agreement with the British Government to that effect. 
They could not unite in any representation to the Government of India. 
even when having identical interests on any question, but each must ap- 
proach it separately. They could not receive even commercial agents from 
foreign states, had no direct communications with consuls or commercial 
agents accredited by foreign states to the Government of India. They were 
precluded from receiving foreign decorations except through the British 
Government, and from conferring any honor or privileges on any person 
but their own subjects." 

In view of the limited sovereignty of the Native States of India, there 
eould be no question of treaty rights on the basis of equality granted to 
sovereign states, according to international law. Hence the Govern- 
ment of India decapacitated the international existence of all Indian 
Native States by Cireular No. 1700E, August 21, 1891, which reads as 
follows: ‘‘The principles of International Law have no bearing upon the 
relations between the Government of India as representing the Queen 
Empress of India on the one hand, and the Native States under the suzer- 
ainty of Her Majesty on the other. The paramount supremacy of the 
former presupposes and implies the subordination of the latter.’’ * 

Professor Westlake makes further interesting observations regarding the 
actual status of Indian Princes: ‘‘The Native Princes who acknowledge the 
Imperial Majesty of the United Kingdom have no international existence. 
That their dominions are contrasted with the dominions of the Queen and 
their subjects are contrasted with the subjects of the Queen, are niceties 
of speech handed down from other days and now devoid of international 
significance, though their preservation may be convenient for purposes in- 
ternal to the Empire, in other words, constitutional purposes.’’ (Italics 
added.) *° 

Lawrence, in Principles of International Law, holds that the Indian 
Princes are not even ‘‘part-sovereign’’ from the point of view of the defini- 
tion he gives of part-sovereign states: 


Part-sovereign States may be defined positively as political communi- 
ties in which the domestic rulers possess a portion of powers and 
sovereignty, the remainder being exercised by some external political 
authority or negatively as States which do not possess absolute control 
of the whole of their policy. But no such State is a subject of Inter- 
national Law unless the division of powers cuts athwart external af- 
fairs, assigning some of them to the house government and some to the 


11 Collected Papers of John Westlake on Public International Law, pp. 217-218. 

12 Taraknath Das, Sovereign Rights of Indian Princes, p. 50. 

13 Collected Papers of John Westlake on Public International Law, pp. 220-221. See 
also John Bassett Moore, Digest of International Law, Vol. I, p. 17. 


i 


STATUS OF HYDERABAD DURING AND AFTER BRITISH RULE 63 


outside authority. When a political community is obliged to submit 
itself habitually in some matters of external importance, to the control 
of another State, it is for international purposes in a condition of 
part-sovereignty. When a number of political communities join them- 
selves together into a confederation, they are for central purposes in 
a condition of part-sovereignty. We thus obtain two divisions of part- 
sovereign States, and it will be convenient to consider each separately. 
But before we do so, we must exclude altogether from our classifica- 
tion such communities as Native States of India and the Indian tribes 
of North America. The former are sometimes spoken of as wndepend- 
ent States; but in reality they are not even part-sovereign in the sense 
given to that term by International Law; for they may not make war 
or peace or enter into negotiations with any Power except Great 
Britain. The latter have been adjudged by the United States Su- 
preme Court in the case of the Cherokee Nation vs. the State of 
Georgia, not to be foreign States, but ‘‘domestie dependent nations.’’ 
They cannot deal in any way with any power other than the United 
States, and consequently International Law knows nothing of them. 
(Italics added.) 


Hall, in his Treatise on International Law, confirms the position of Pro- 
fessor Lawrence regarding the status of Indian Princes. He states: 


Protected States, such as those included in the Indian Empire of 
Great Britain, are not subjects of International Law. Indian Native 
Princes are theoretically in possession of their internal sovereignty, 
and in matters not provided for by treaty, a ‘‘residuary jurisdiction”’ 
on the part of the Imperial Government is considered to exist, and the 
treaties themselves are subject to the reservation that they may be 
disregarded when the supreme interests of the Empire are involved, 
or even when the interests of the subjects of Native Princes are greatly 
affected. The treaties really amount to little more than statements of 
limitations which the Imperial Government, except in very exceptional 
circumstances, places on its own action. No doubt this was not the 
original intention of many of the treaties, but the conditions of English 
sovereignty in India have greatly changed since these were concluded, 
and the modifications of their effect which the changed conditions have 
rendered necessary, are thoroughly well understood and acknowledged. 
By notification in its official Gazette of August 21, 1891, the Indian 
Government declared that the ‘‘principles of International Law have 
no bearing upon the relations between itself and Native States under 
the suzerainty of the Queen-Empress.’’ (Italics added.) 


When the rule of the East India Company came to an end in 1858, sue- 
ceeded by the direct rule of the British Government in India, the status of 
Indian Princes was reduced to that of simple vassals or rulers of puppet 
states whose existence was tolerated as a means of strengthening British 
control over all India. In several instances the British authorities de- 


14 T. J. Lawrence, Principles of International Law (New York, 1915), pp. 62-63. 
18 William Edward Hall, Treatise on International Law (7th ed., Oxford University 
Press, 1917), p. 27. 
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throned Indian princes whose loyalty was suspected or who misruled their 
subjects. 

Lord Curzon, at the time of the installation ceremony of the Nawab of 
Bhawalpore on November 12, 1903, gave the following interesting explana- 
tion regarding the position of authority of the Crown in relation to Indian 
Princes : ‘‘ The political system in India is neither feudalism nor federalism ; 
it is embodied in no constitution; it does not always rest upon treaty—. 
The sovereignty of the Crown is everywhere unchallenged. It has itself 
laid down the limitations of its own prerogative.’’ *° 

Lord Minto, as the Viceroy of India, in his speech at Udaipur in 1909, 
expressed the nature of British Suzerainty in very restrained language, 
but gave essentially the same interpretation as Lord Curzon: 


Our policy is, with rare exceptions, one of non-interference in the 
internal affairs of the Native States. But in guaranteeing their in- 
ternal independence, and in undertaking their protection against ex- 
ternal aggression, it naturally follows that the Imperial Government 
has assumed a certain degree of responsibility for the general soundness 
of their administration and could not consent to incur the reproach of 
being an indirect instrument of misrule. There are also certain mat- 
ters in which it is necessary for the Government of India to safeguard 
the interests of the Community as a whole as well as those of the Para- 
mount Power, such as railways, telegraphs and other services of Im- 
perial character. But the relation of the Supreme Government to the 
State is one of suzerainty. The foundation stone of the whole system 
is the recognition of the identity of interests between the Imperial Gov- 
ernment and Durbars, and the minimum interference with the latter 
in their own affairs."’ 


During the twentieth century, with the rise of Indian nationalism, it was 
British policy to assure the Indian Princes that the British Government 
would not tolerate any act on the part of British subjects which might 
undermine the authority of Indian Princes in their territory. At the same 
time the British Government in India made it clear that by asserting 
British Paramountey over the Princely States, the Government would use 
its unlimited power over the affairs of Indian Princes. The Princely 
States were thus warned against taking part in any activity which might 
be injurious and detrimental to British rule and suzerainty over all India. 

World War I brought about significant changes in the Government of 
India. The Montague-Chelmsford Reform Scheme of 1917 and the Gov- 
ernment of India Act of 1919 promised that there would be ‘‘progressive 
realization of responsible government in British India.’’ It is beyond the 
scope of our discussion to examine the nature of the Government of India 
Act of 1919, but the following passage of the Montague-Chelmsford report 
contains most significant ideas regarding the evolution of Dominion status 


16 Speeches by Lord Curzon, Vol. III, p. 212. 
17 India Year Book, 1922, pp. 115-116. 
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for the Government of India, with the Princely States of India as integral 
parts of a federation: 


Our conception of the eventual future of India is a sisterhood of 
States self-governing in all matters of purely loeal or provincial in- 
terest... . Over this congeries of States would preside a Central 
Government increasingly representative of and responsible to the 
people of all of them; dealing with matters both internal and external 
of common interest to the whole of India; acting as an arbiter in inter- 
state relations and representing the interests of all India on equal 
terms with the self-governing units of the British Empire. In this 
picture there is a place also for the Native States. (Italics added.) 7° 


It should be emphasized that the rightful place of Indian Princely States 
was thus considered to be within the state which would comprise all India. 

To pave the way for Indian Princely States to develop common concern 
in Indian affairs, and in pursuance of the recommendation of the Montague- 
Chelmsford Committee’s report, a Royal Proclamation on February 8, 
1921, inaugurated a Chamber of Princes. But the creation of the Chamber 
of Princes did not change the status of member Princes in relation to the 
Government of India, the Suzerain Power. This was quite evident from 
the fact that even after the inauguration of this body, one of the Princes, 
the Maharaja of Nabha, was dethroned by the Government of India on the 
ground that the Suzerain Power believed that the Prince misgoverned his 
own State and interfered with the affairs of neighboring Princely States. 
The Chamber of Princes did not enjoy any executive power, it could dis- 
cuss only those subjects which were referred to it by the Viceroy and present 
its views merely as advisory opinions. The British Government did not 
encourage the members of the Indian Chamber of Princes to form any kind 
of federation of their own or to act collectively on their own initiative. 
For instance, in 1923, when the Thakur Saheb of Rajkot made a suggestion 
for the formation of a Kathiawad Chamber of Princes, Colonel Wood, the 
Agent of the Government of Bombay, on January 12, 1924, wrote: ‘‘I am 
directed to inform you that the Government views the Thakore Saheb’s 
proposal to establish a local Chamber of Princes and Chiefs with disap- 
proval and could not agree to it.’’ 

It should be carefully noted that the British statesmen as well as his- 
torians were quite conscious that, with a change of status in India, Indian 
Princely States would not be able to carry on their mediaeval form of 
autocratic government and would have to become closely integrated with 
the Government of India. Messrs. Thompson and Garratt in their work, 
The Rise and Fulfillment of British Rule in India, wrote: ‘‘ We believe that 
no matter what the Paramount Power may guarantee to Indian Princes 
of their former status and unimpaired authority, they must come to terms 


18 Sir Geoffrey de Montmorency, The Indian States and Indian Federation (Cambridge 
University Press, 1942), p. 88. 
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with the majority as the nobles did in mediaeval times and the Samurai 
in Japan; and it is obvious that they know it themselves.”’ 

Most of the enlightened Princes of India did realize that they should 
merge their interests with those of a Federated India. The Maharaja of 
Alwar, in the course of his speech at the State Banquet held at the city 
palace, Alwar, in honor of their Excellencies, the Viceroy and Countess of 
Reading, and His Highness the Jam Saheb of Nawanagar, on March 29, 
1922, gave expression to the ideal cherished by many Indian Princes: 


My goal is the United States of India, where every province and 
every State, working its own destiny in accordance with its own en- 
vironment, tradition, history and religion, will combine together for 
higher and imperial purposes, each subscribing its little quota of 
knowledge and experience in a labor of love freely given for a higher 
and nobler 


Inauguration of the Chamber of Princes did not make any difference 
with regard to the undisputed and unrestricted right of the Suzerain 
Power to assert its supremacy over the Indian Princely States. Lord 
Reading, who was once the Chief Justice of England, while acting as the 
Governor General and Viceroy of India, in his famous letters to the Nizam, 
one of them dated March 27, 1926, made the following judicious declaration 
which gave the final interpretation of the status of Indian Princes in rela- 
tion to the British Crown, the Sovereign of India: 


The sovereignty of the Crown is supreme in India. Its supremacy 
is not based only upon treaties and engagements but exists inde- 
pendently of them, and quite apart from its prerogative in matters 
relating to foreign power and policies, it is the right and duty of the 
British Government, while scrupulously respecting all treaties and 
engagements, to preserve peace and good order throughout India. 
The consequences that follow are so well known and so clearly apply 
no less to Your Exalted Highness than to other rulers that it seems 
hardly necessary to point them out. But if illustrations are necessary, 
[ would remind Your Exalted Highness that the Ruler of Hyderabad 
along with other rulers received in 1862 a sanad declaratory of the 
British Government’s desire for the perpetuation of his house and 
government subject to continued loyalty to the Crown; that no succes- 
sion to the Musnad of Hyderabad is valid unless it 1s recognized by 
His Majesty the King Emperor; and that the British Government is 
the only arbiter in case of disputed succession. 

The right of the British Government to intervene in internal affairs 
of Indian States is another instance of the consequences necessarily 
involved in the supremacy of the British Crown. . . . When Imperial 
interests are concerned or general welfare of the people of the State 
is seriously and grievously affected by the action of its government, 


19 Indian Review (Madras, India), April, 1922, p. 275. 
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it is with the Paramount Power that the ultimate necessity for taking 
remedial action, 1f necessary, must lie. (Italics added.) *° 


Lord Reading further wrote to the Nizam in 1926: ‘*The Sovereignty of 
the British Crown is supreme in India, and therefore no Ruler of an Indian 
State can justifiably claim to negotiate with the British Crown on an equal 
footing.’’*! It should be kept in mind that this interpretation of the right 
of the British Government in India to interfere in the internal affairs of the 
State of Hyderabad, including matters of succession, was accepted by the 
Nizam of Hyderabad. In fact there was no alternative but to accept the 
British Government in India as the sole arbiter of its position in relation 
to all Indian States. 

In conformity with the above declarations, the Indian States Inquiry 
Commission, popularly known as the Butler Committee, came to the follow- 
ing interesting conclusion regarding the status of Indian Princes without 
any exception: ‘‘It is not in accordance with historical fact that when the 
Indian States came into contact with the British Power they were inde- 
pendent. In fact, none of the States ever held international status. 
Nearly all of them were subordinate or tributory to the Moghul Empire, 
the Mahratta supremacy, or the Sikh Kingdom and dependent on them. 
Some were rescued, others were created by the British.’’** Indian political 
scientists who have carefully weighed all factors—legal and _political— 
have come to the conclusion that the idea that Indian Princes (under British 
suzerainty) had sovereign rights as rulers is really a myth and a fiction.** 
Professor Gurmukh Nihal Singh put the case in a nutshell when he wrote: 
‘‘It may tickle the vanity of Indian Princes to be called ‘sovereign’ but 
they do not possess in reality even ‘internal sovereignty.’ ’’ ** 

Although the Simon Commission discussed the, question of the Princely 
States of India in a future constitution of India, it nowhere designated 
independent status for them outside of India. On the contrary, the Simon 
Commission report, like the Montague-Chelmsford report, held that ulti- 
mately India should have a federal constitution: ‘‘It is only in a federal 
constitution that units differing so widely in constitution as the Province 
and the States (Princely) can be brought together while retaining internal 


autonomy.’’ 


20K. M. Pannkkar, Indian States and the Government of India (London, 1927), pp. 
47-48; A. C. Banerjee, Indian Constitutional Documents (Caleutta, 1946), Vol. 2, pp. 
458-462; Government of India, White Paper on Hyderabad (New Delhi, 1948), pp. 
43-44, 

21H. N. Brailsford, Subject India (New York, 1943), p. 130. 

22 Indian States Inquiry Commission (Cmd. 3302, 1929), par. 39, p. 23. 

23 Taraknath Das, Sovereign Rights of Indian Princes (Madras, 1925), p. 18. 

24 Professor Gurmukh Nihal Singh, Indian States and British India: Their Future Re- 
lations (Benares, 1930), p. 122. 

25 Sir Geoffrey de Montmorency, The Indian States and Indian Federation (Cambridge 
University Press, 1942), p. 105. 
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This idea of Indian States as component parts of an Indian Federation 
had considerable support from certain Indian Princes before, during and 
after the Round Table Conference held in London during 1930-1933, a con- 
ference which resulted in the formulation of the Government of India Act 
of 1935. For instance, the Maharaja of Bikanir in support of the idea 
in 1929 said: ‘‘They (some of the Princes) have openly given expression 
to the belief that the ultimate solution of the Indian problem and the ulti- 
mate goal—whenever circumstances are favorable and the time is ripe 
for it—is Federation, which word has no terror for Princes and the Gov- 
ernments of the States.’’ 7° 

It is sufficient to mention that the Government of India Act of 1935, 
which remained as the basic law for the Government of India until the 
Independence of India Act of 1947 came into operation, did not provide for 
any change of status of Indian Prinees in relation to the Suzerain Power, 
the Government of British India. 

The first effort on the part of the British Government to change that 
relationship with an eye to the independent régime which began to appear 
inevitable had been undertaken by the Cripps Mission headed by Sir 
Stafford Cripps at the end of 1942, when the Japanese had occupied Singa- 
pore and Burma and threatened an attack on India in codperation with 
the Indian Revolutionary Army led by Subhas Bose. The Cripps plan 
opened the way to the balkanization of India, for it ‘‘accorded the right 
to any Province or (Princely) State of India not to adhere to the new 
Constitution’’ of a Free India within or outside the British Empire. By 
this plan the British Government, under the leadership of Mr. Churchill, 
extended its support and encouragement to ‘‘partition of India into 
Pakistan and Hindustan.’’ Provinces predominantly Moslem in popu- 
lation might thus not become a part of a United Federated India. It was 
well understood by the planners that this policy would accentuate Hindu- 
Moslem disunity, fostered by ‘‘communal representation’’ on the basis of 
religion, by the Morley-Minto Reform of 1909. As for the Indian Princes, 
the proposed Cripps plan made it clear that they need not accede to a 
Federal India, but might establish independent relations with the British 
Government. This was one of the principal reasons for the rejection of 
Sir Stafford Cripps’ proposition by the All India National Congress.?? 

One of the cardinal principles of the Congress Party had always been 
to maintain the territorial and administrative unity of India, including 
the Princely States. This was made clear by the resolution adopted by 
the Haripura session of the All India National Congress in 1938. The 
resolution reads as follows: 


The Congress stands for the same political, social and economic 
freedom in the States as in the rest of India and considers the States 


26 Ibid., p. 121. 
27 Constitutional Proposals of the Sapru Committee (Bombay, 1946), pp. 101-102. 
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as an integral part of India which cannot be separated. The Purna 
Swaraj or complete independence which is the objective of Congress 
is for the whole of India, inclusive of the States, for the integrity and 
unity of India must be maintained in freedom as it has been main- 
tained in subjection. 

The only kind of federation that can be acceptable to Congress is 
one in which the States participate as free units enjoying the same 
measure of democracy and freedom as in the rest of India. 

The Congress therefore stands for full responsible government and 
the guarantee of civil liberties in the States and deplores the present 
backward conditions and utter lack of freedom and suppression of 
civil liberties in many of the States.** 

Although the majority of the people of India and the Indian National 
Congress Party were on principle opposed to partition of India in any 
form, the British (Labor) Government through its Cabinet Mission of 
1946, headed by Lord Pethick Lawrence, made it clear that Britain would 
not agree to India’s demand for freedom and ‘‘quit India’’ unless the All 
India National Congress Party and the Moslem League could come to terms 
about the future of India. This could only mean acceptance of the Moslem 
League’s demand for division of India into Pakistan—predominantly 
Moslem in population—and Hindustan or the Union of India—predomi- 
nantly Hindu in population. The Cabinet Mission further proposed, as 
had Sir Stafford Cripps four years earlier, that the Indian States should 
be free to accede to either Pakistan or the Union of India, or to remain 
outside of both Dominions. 

During the Cabinet Mission of 1946 it was intimated by a British Gov- 
ernment declaration of May 16th that with the attainment of Indian inde- 
pendence there would be a change of the relationship between Indian 
Princes and the Government of India with regard to paramountey: ‘‘ Be- 
fore putting forward our recommendations we turn to deal with the re- 
lationship of the Indian States to British India. It is quite clear that 
with the attainment of independence by British India, whether inside or 
outside the British Commonwealth, the relationship which has hitherto 
existed between the Rulers of the States and the British Crown will no 
longer be possible. Paramountey can neither be retained by the British 
Crown nor transferred to the new government. as 

In this connection, it must be pointed out that the Cabinet Mission was 
incompetent to determine what should be the position of the ‘‘new govern- 
ment’’ in relation to Indian Princes. No declaration can take away the 
inherent power of a new central government in relation to territories his- 
torically dependent upon the central authority in all such vital matters 
of sovereignty as defense, foreign policy and communications. 

It is interesting to note that the Cabinet Mission, for all its advocacy 
of freedom for the Princely States, nevertheless could not shut its eyes to 


28 R. Palme Dutt, The Problem of India (New York, 1943), p. 111. 
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the need of development of a federal India of which the Princely States 
would become component parts. In one of its recommendations it clearly 
said : ‘‘There should be a Union of India, embracing both British India and 
the States, which should deal with the following subjects: Foreign Affairs, 
Defense and Communications; and should have the powers necessary to 
raise the finances required for the above subjects. ... The States will 
retain all subjects and Powers other than those ceded to the Union.’’ *® 
Despite this clear recognition of the imperative need for a functioning 
Union of India, the Indian Independence Act of August 15, 1947, speaking 
of the consequences of the setting up of the new Dominion on the ap- 
pointed date of August 15, 1947, made the following provision regarding 
the relations between the British Government and Indian Princely States: 


As from the appointed day (August 15, 1947) ... (b) the suzer- 
ainty of His Majesty over Indian States lapses, and with it all treaties 
and agreements in force at the date of passing of this Act between 
His Majesty and the Rulers of Indian States, all functions exercisable 
by His Majesty at that date with respect to Indian States, all obliga- 
tions of His Majesty existing at that date towards Indian States or 
the Rulers thereof, and all powers, rights, authority or jurisdiction 
exercisable by His Majesty at that date in or in relation to Indian 
States by treaty, grant, usage, suffrance or otherwise; (ce)... . Pro- 
vided that, notwithstanding anything in paragraph (b) or paragraph 
(c) of this sub-section, effect shall as nearly as may be, continue to be 
given to the provisions of any such agreement as therein referred to 
which relate to customs, transit and communications, posts and tele- 
graphs or other like matters, until the provisions in question are de- 
nounced by the Ruler of the Indian State or person having authority 
in the tribal areas on the one hand, or by the Dominion or Province 
or other part thereof concerned on the other hand, or are suspended 
by subsequent agreements.*° 


In other words, by the Independence of India Act the Government of 
India was divested of paramountey. To meet this new unworkable situ- 
ation, the Government of the Union of India approached the Indian 
Princely States to accede to the Union on terms according to which the 
Princely States would enjoy the rights of being an integral part of the 
Union. Paramountcy was thus to be replaced by partnership. It is 
possibly the greatest achievement of the Government of the Union of India 
that it has been able to arrange for consolidation of small Princely States 
into confederations which have acceded to the Union, while all other large 
States except Hyderabad have acceded either to the Union of India or to 
Pakistan.** 


29 Government of India, White Paper on Indian States (New Delhi, July, 1948), pp. 
45-46. 

30 Indian Independence Act, 1947, 10 and 11 Geo. 6, ch. 30, pp. 4-5. 

31 For details see White Paper on Indian States (New Delhi: Government of India 
Press, 1948). 
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When negotiations were begun with the State of Hyderabad by Lord 
Mountbatten, the Governor General of India, the Government of the Nizam 
answered that it would not accede either to Pakistan or the Union, but 
asserted its independent status. The Government of the Union of India 
could not consent to any such step, and therefore on November 29, 1947, 
a Standstill Agreement for a year between the Government of the Nizam 
and the Government of the Union of India was concluded. By Article 
I of this Agreement, it was agreed: ‘‘Until new arrangements in this be- 
half are made, all agreements and administrative arrangements as to the 
matters of common concern, including External Affairs, Defense and 
Communications, which were existing between the Crown and the Nizam 
immediately before August 15, 1947, shall in so far as may be appropriate, 
continue as between the Dominion of India (or any part thereof) and 
the Nizam.’’ ** 

After the signing of the Standstill Agreement, negotiations were carried 
on between the Governments of the Union of India and Hyderabad to come 
to a permanent agreement. The Indian Government proposed that the 
State of Hyderabad, like other States, Mysore, Travancore, ete., should ae- 
cede to the Indian Union. It should also democratize the Government of 
the State, which is now a feudal autocracy where Moslem feudal barons 
belonging to the minority community rule over the Hindu majority. Of 
the sixteen millions of population of Hyderabad more than fourteen mil- 
lions or 88 percent are Hindus tyrannized over by the Moslems, the 
minority community. Hyderabad rejected these terms and wanted to as- 
sert an independence which it has not enjoyed since the days of the Mogul 
Empire.** 

During recent months a military Fascist organization named the Raza- 
kars, composed of fanatical Moslems of Hyderabad, burned Hindu villages, 
killed hundreds of unarmed Hindu peasants, abducted and raped many 
Hindu women, and also violated Indian territories by attacking certain 
villages. The Government of India had, moreover, ample ground to be- 
lieve that the Hyderabad Government was violating the Standstill Agree- 
ment by systematic gun-running. This forced the Government of India 
to send a punitive expedition of limited character to protect the people and 
to preserve the peace which the Government of Hyderabad was incapable 
of carrying out. The Government of Hyderabad rejected the intervention 
of the Government of India, in consequence of which a large-scale Indian 
expedition was sent to Hyderabad, culminating in complete surrender of the 


32 Indian Information, Vol. 21 (Dec. 15, 1947), p. 357. 

33 The very title ‘‘ Nizam’’ means the superintendent of a territory under the Mogul 
Empire, and succession of a Nizam was invariably sanctioned by the Mogul Empire. 
After the suzerainty of the Mogul Empire passed into the hands of the East India 
Company, the succession of the Nizam had to be approved by the East India Company. 
No independent country has its rulers’ succession approved by another Power. 
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Nizam, who acknowledged the misgovernment and the violation of the 
Agreement by his Ministers and asked for the withdrawal of the Hyderabad 
case from the United Nations. 

From the facts above presented, it should become abundantly clear that 
Hyderabad has no legal status as a state from the standpoint of inter- 
national law and that any United Nations intervention in the Hyderabad 
question will constitute an unwarranted interference with India’s internal 
affairs and national security, all the more unwarranted since the matter has 
to all intents and purposes been settled between the Government of India 
and the Nizam. 


THE UNITED NATIONS CONFERENCE ON FREEDOM OF 
INFORMATION AND THE MOVEMENT AGAINST 
INTERNATIONAL PROPAGANDA 


By Joun B. WuitTTon 
Princeton University 


Upon signing the General Act at the close of the United Nations Confer- 
ence on Freedom of Information, held at Geneva in March and April, 1948, 
General Carlos P. Romulo, its President, declared that some day that docu- 
ment might be regarded as the Magna Carta of freedom of thought and 
expression.’ While this view may be somewhat over-optimistic, undoubt- 
edly the Conference showed a balance-sheet of substantial accomplishment. 
Opening in an atmosphere of deep pessimism contrasting with the brighter 
ambiance of 1946 when the idea of a conference was launched, the Confer- 
ence closed with what may be called a victory of limited objectives. 

The main emphasis during both the Conference and the extensive prep- 
arations that preceded it was definitely positive. The major objective was 
the improvement in the means of sending information across frontiers in 
accordance with the view, solemnly affirmed by the Conference, that freedom 
of information is a ‘‘fundamental human right and .. . the touchstone 
of all the freedoms to which the United Nations is consecrated.’’* But 
the negative aspect of the problem was not neglected; considerable atten- 
tion was given to measures designed to curb ,the use by nations in their 
mutual relations of various types of harmful propaganda. In fact, the 
two resolutions passed at the 1947 General Assembly, one condemning war 
propaganda, the other directed against false and distorted information, 
were specifically referred to this Conference for attention.* It is to this 
negative aspect of the Conference, in other words to its efforts to diminish 
the dangers of propaganda, that the present article is specifically ad- 
dressed. 


1 United Nations Bulletin, April 15, 1948. 

2See Preamble, Draft Convention on Freedom of Information: ‘‘Considering that 
the free interchange of information and opinions, both in the national and in the inter- 
national sphere, is a fundamental human right and essential in the cause of peace and 
for the achievement of political, social and economic progress.’’ See also Resolution No. 
1 (Fundamental Principles), United Nations Conference on Freedom of Information 
(Geneva, Switzerland, March 23—April 21, 1948). Report of the United States Delegates 
with Related Documents (Department of State Publication 3150, International Organiza- 
tion and Conference Series III, 5, hereinafter referred to as Report of U. 8. Delegates), 
pp. 21, 25. 
3 Ibid., pp. 41, 42. 
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The principal purpose of the Conference was to formulate views concern- 
ing the rights, obligations and practices which should be included in the 
concept of freedom of information. This it proceeded to do, and likewise 
suggested practical steps calculated to draw attention to the main problems 
of a technical nature, prescribing remedies for some of the most patent 
abuses. Three draft conventions were adopted, namely, the ‘‘U. S. Con- 
vention’’ on the gathering and international transmission of news, the 
‘*French Convention’’ for an international right of correction, and the 
‘*British Convention’’ on the general principles of freedom of information. 
The Conference also approved two drafts of Article 17 for inclusion in the 
proposed United Nations Declaration and Covenant of Human Rights, and 
43 resolutions of varying importance, some of which it was hoped might 
eventually become international conventions.* 

We cannot do justice here to the enormous output of the Conference and 
so will confine ourselves to those matters having a direct bearing on the 
problem of international propaganda. Such matters may be divided arbi- 
trarily into three classes: (1) Measures of a general nature; (2) Measures 
condemning propaganda; (3) Proposals for remedies or for further efforts. 

Since many of the evils of international propaganda would tend to dis- 
appear with a sufficient increase in the free dissemination of ideas and in- 
formation across frontiers, it is worth noting that the Conference solemnly 
declared that freedom of information is a fundamental right; that each 
individual has the right to freedom of thought and expression; that he may 
hold opinions without interference, and seek, receive and impart informa- 
tion and ideas by any means and regardless of frontiers.’ The right to 
listen was specifically affirmed, and a number of measures were proposed : 
for instance, the distribution of cheap radio sets, to make this freedom 
effective. Since censorship and the propaganda bureaus go hand in hand, 
it is significant that the Conference condemned peacetime censorship,’ and 
that Convention I contains the obligation to confine censorship to measures 
required by the needs of national military security. Even such censorship 
is surrounded with meticulous conditions designed to make it as innocuous 
as possible.® 

Several of the resolutions condemn the use of harmful propaganda by 
states. Resolution No. 2, endorsing the resolutions passed at the 1947 Gen- 

4 Ibid., p. 13 ff. 

5 Ibid., p. 21 ff. See Resolution No. 28 (Freedom to Listen), ibid., p. 34. 

6 Resolutions Nos. 29 and 30 (Cheaper Radio Sets), No. 32 (Technical Needs), No. 33 
(Newsprint), ibid., pp. 35-36. 

7 Draft Convention on the Gathering and International Transmission of News, Art. 4, 
ibid., p. 16; Draft Convention on Freedom of Information, Art. 2, ibid., p. 21; Resolu- 
tion No. 12 (Censorship), ibid., p. 30; Resolution No. 13 (Censorship), notably the 
following: ‘‘The United Nations Conference on Freedom of Information solemnly con- 
demns the use in peace-time of censorship which restricts or controls freedom of informa- 


tion.’’ Ibid., p. 31. 
8 Ibid., p. 16. 
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eral Assembly, condemns all war propaganda and the spreading of false 
and distorted reports as contrary to the purposes of the United Nations, 
and, among other provisions, asserts that only a free press can hope to 
counteract Nazi, Fascist or other propaganda of aggression, or of racial, 
national and religious discrimination. Resolution No. 3 makes a number 
of suggestions for the implementation of Resolution No. 2, while Resolution 
No. 4 is aimed at the dissemination of racial and national hatred.® 

With regard to remedial measures, Resolution No. 26 calls for the appoint- 
ment of a committee of jurists to study the laws of libel, and to formulate 
a body of fundamental rules and principles on this subject, so closely con- 
nected with certain types of international propaganda, but, in the opinion 
of the delegates, not ready for consideration without further research.'® 
Resolution No. 36 recommends additional study of the project for drafting 
an international code of honor for journalists. Along this line, the Con- 
tracting States agree to encourage the establishment of non-official organi- 
zations of journalists, so as to promote the observance of high standards 
of professional conduct, the prescriptions for which are specifically set 
forth in Resolution No. 1. The so-called French Convention, described be- 
low, provides for an international right of correction. Finally, Resolution 
No. 39 includes a paragraph, suggested by the Russians, directing the sub- 
commission to make studies and propose recommendations on ‘‘ The promo- 
tion of the dissemination of true information to counteract Nazi, Fascist 
or other propaganda of aggression or of racial, national and religious dis- 
crimination.’’ ™ 

The three conventions and the 43 resolutions were all adopted by over- 
whelming majorities, usually by a vote of 32 to 5 or thereabouts. The 
‘*Eastern Bloc,’’ led by the U.S.S.R., maintained a stubborn opposition 
throughout, refusing even to sign the Final Act, and, by means of obstruc- 
tionist tactics in the Economie and Social Council, when the results of the 
Conference came before that body in August, 1948, it effectively blocked 
any action other than the discussion of Convention I. As a result, the 
Economie and Social Council was forced to submit the entire matter without 
action or recommendation to the 1948 Assembly.'” 


® According to Resolution No. 2, the Conference ‘‘Condemns solemnly all propaganda 
either designed or likely to provoke or encourage any threat to the peace, breach of the 
peace, or act of aggression, and all distortion and falsification of news through whatever 
channels, private or governmental, since such activities can only promote misunderstand- 
ing and mistrust between the peoples of the world and thereby endanger the lasting 
peace which the United Nations is consecrated to maintain.’’ This text was adapted 
from the resolution offered by eight Western states on April 5, 1948. U. N. Doe. 
E/Conf.6/C.1/19. The Conference ‘‘recommends that all countries take within their 
respective territories the measures which they consider necessary to give effect to this 
Resolution.’’ Report of U. S. Delegates, pp. 26—27. 

10 Tbid., p. 34. 

11 Ibid., pp. 38, 39; U. N. Doc. E/Conf.6/C.4/SR/14. 

12U, N. Does. E/Conf.6/79, and E/1050, Aug. 28, 1948. 
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Like so many international meetings held since the second World War, 
this Conference was dominated by the bitter struggle between the United 
States and Soviet Russia, but a middle group of states, while rarely siding 
with the Eastern Bloc, did not always see eye-to-eye with the American 
Delegation. The latter went to Geneva convinced that a convention faith- 
ful to liberal concepts of freedom of information, even if unanimity proved 
impossible, was definitely preferable to one approved unanimously, but at 
the cost of sacrifice of basic principles.1* The United Kingdom adopted a 
similar attitude, their delegate declaring that his country ‘‘would much 
prefer a strong document, to which a few states acceded, to an illusory 
instrument which all would sign and which would be valueless.’’?* In ae- 
cordance with this policy the Americans, instead of attempting to modify 
the contentions of the Russian Bloc, strove in the main to clarify the views 
of the Western states and to unite them in a struggle for genuine, unfet- 
tered freedom of the press. 

With regard to the effort to curb harmful international propaganda, the 
American Delegation placed its main emphasis on voluntary efforts and 
moral principles, opposing the movement, led by the Soviet Delegation, to 
bind states by strict legal obligations involving the institution of firm gov- 
ernmental controls on the expression of opinion. This general policy, 
however, did not prevent the American Delegation from accepting certain 
compromises which were not always to its liking, although in the main the 
output of the Conference represented a victory for American objectives. 
Out of 45 substantive propositions, the delegation voted against only one, 
and abstained from voting on only three, thus supporting 41 decisions of 
the Conference.’® 

The Soviet Delegation, so far as its general attitude was concerned, ran 
true to form; as Mr. Austin remarked with respect to Mr. Vishinsky’s 
major address to the 1948 General Assembly, ‘‘It was the same old stuff!”’ 
The Eastern Bloe took advantage of this additional opportunity to accuse 
Americans of imperialism, press monopoly and racial discrimination, and 
to attack our press for irresponsibility and war-mongering. Apparently 
they hoped in this way to keep the spotlight from their own deficiencies, 
and cause division among the non-Communist Powers. They also tried, 
though in vain, to lay down, as specific tasks for journalists, the fight 
against Fascism, war-mongering and racial discrimination. It must be ad- 
mitted that the Soviet Delegation was well documented with respect to con- 

18 Report of U. 8. Delegates, pp. 2-3. In his opening speech, the Chairman of the 
United States Delegation said: ‘‘This is no Conference about money or wheat or radio 
frequencies, where divergent viewpoints must and should be compromised. This is a Con- 
ference about principles essential to free men. It is thus far better for us here to build 
slowly for the future on the bedrock of principle maintained than to build faster on 
the shifting sands of principle compromised.’’ Ibid., p. 3. 


14U, N. Doe. E/Conf.6/C.4/8R/19. 
15 Report of U. S. Delegates, pp. 2-3; also, p. 43. 
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ditions in the United States, obviously having carefully perused those 
American publications, particularly those of the muck-raking variety, which 
comment unfavorably on real or alleged evils of the American press. Oc- 
casionally such citations, taken out of context, gave an unfair impression, 
not only of the author’s views, but likewise of the conditions he claimed 
to describe. The Western delegates appeared to be less well informed 
concerning conditions inside Russia, which is hardly surprising; Russia 
has no muck-rakers, unless they be in the work-camps of Siberia. Never- 
theless, it seems likely that the Western case could have been more force- 
fully presented, at least the counter-case against the Eastern Bloc. What 
can be accomplished along these lines was shown graphically when Sevellon 
Brown, one of the American delegates, read the actual text of the Soviet 
censorship law of July 5, 1931, thus reducing to silence, momentarily, the 
Eastern delegates.*® 

As we have mentioned earlier, the other non-Communist Powers were not 
always in complete accord with the views of the United States. Certain 
smaller Powers, hampered in their press services by the lack of such fa- 
cilities as are enjoyed by the American press and press agencies, manifested 
a genuine fear of possible American domination, and this preoccupation 
explains why they favored certain types of governmental aid and inter- 
vention, opposed by the United States on the ground that they are incon- 
sistent with freedom of information.’* Others, like the French and the 
Belgians,’* were more ready than the Americans to accept legal obligations 
and permanent control machinery designed to curb propaganda. In this 
matter the British, too, while accepting the American view that the best 
antidote for propaganda is greater dissemination of news and more diversity 
of sources, looked with greater favor than did the Americans on proposals 
for the international control of propaganda.'® Furthermore, the American 
criticism of governmental monopolies over the media of information was 
not always appreciated by certain Western Powers, notably Sweden, which 
maintains a government-controlled broadcasting system.”° 


16U. N. Doe. E/Conf.6/C.2/SR/12. 

17 Report of U. 8. Delegates, p. 2. 

18 N. Doe. E/Conf.6/SR/21. 

19 For example, see British remarks on the so-called Indian Amendment. Evans, for 
the United Kingdom, stated that ‘‘all governments owed a duty not only to their own 
eitizens but also to international law to suppress all activities which might prejudice 
international peace or law and order. Such activities did not always lend themselves 
readily to definition as incitement to violence or as criminal acts or offences inimical to 
peace.’?’ U. N. Doc. E/Conf.6/C.4/8R/18; also, Report of U. 8S. Delegates, p. 6 ff. 

20‘*, . . it is the view of the Government of the United States, that the greatest danger 
from false or distorted reports arises from monopolies of information . . . and that State 
eontrol of the flow of information is inevitably utilized as a propaganda mechanism to 
further the political aims, both domestic and international, of the existing government.’’ 
Ibid., p. 43; U. N. Doe. E/Conf.6/C.1/SR/13. 
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Limiting ourselves, as already explained, to those aspects of the Confer- 
ence which throw some light on the problem of curbing objectionable inter- 
national propaganda, let us turn to the main issues which were debated at 
the Conference. 


1. Dispute over terms 


The extent of the rift between the East and the West was demonstrated 
at this Conference, as at so many others since the war, by the irreconcilabil- 
ity of their respective interpretations of such great words as freedom and 
democracy. This was no academic debate over niceties of definition, but 
the reflection of profound divergencies in philosophy of law and principles 
of government. To the Russians, the only ‘‘free’’ press is one controlled 
by the government; censorship is necessary to assure that the rights of the 
‘‘people’’ are guaranteed, and to prevent the use of information to promote 
war, Fascism and racial discrimination. To the liberal Western Powers, 
a free press is one unfettered by peacetime censorship ; freedom of the press 
can be restricted only for carefully defined purposes (to prohibit libel, 
obscenity, ete.), and such restrictions must be interpreted by an impartial 
tribunal, in short, subjected to the rule of law. Finally, these Powers be- 
lieve that the best antidote for war propaganda, as for other harmful ex- 
pressions of fact or opinion, is not to be found in further controls and 
limitations, but in more and better information, based on a wider diversity 
of sources. 


2. Censorship 


We have already mentioned the overwhelming vote at the Conference 
condemning and prohibiting peacetime censorship. In this matter the Con- 
ference was remarkable in that for the first time in the history of inter- 
national law a formal multilateral declaration is issued that there are no 
valid grounds for peacetime censorship over the international transmission 
of news material, with the one exception of regulations ‘‘relating directly 
to the maintenance of military security.’’ But this declaration was not 
adopted without considerable controversy. The Soviet Delegation, while 
forced to admit that censorship did exist in Russia, maintained that its 
only purpose was to protect the real ‘‘freedom of information’’ existing in 
Russia, and to prevent abuses. According to the Russians, the Soviet 
press was ‘‘the most free and democratic in the world.’’** Just what is 


21U. N. Doe. E/Conf.6/C.1/SR/8, p. 2 ff. The Russian viewpoint was invariably 
supported by the other members of the Slav bloc. Thus the Czechoslovakian delegate 
declared that in the United States the ‘‘radio also was for the most part in the hands of 
big advertising firms who determined what American people should hear on the air.’’ 
Loc. cit., SR/9. The Soviet delegate, after asserting that a disguised censorship ex- 
isted in the United States, exercised by powerful trusts and cartels, asserted that ‘‘In 


UNITED NATIONS CONFERENCE ON FREEDOM OF INFORMATION 79 
meant by such ‘‘freedom’’ was revealed by the Hungarian delegate when 
he asserted that complete freedom of the press existed in his country, but 
that of course this did not mean freedom for ‘‘Fascists,’’ defenders of dis- 
possessed landowners, or instigators of racial and national hatred! 2? It 
was in this connection that the Eastern Bloc made one of its most violent 
attacks on the American press, alleging that it was the victim of ‘‘hidden 
eensorship,’? and the mere slave of advertisers and a ‘‘monopoly of 
wealth.’’ 

The American Delegation answered the Soviet attacks by citing the 
Soviet censorship law, and by pointing to the evils incident to a government 
monopoly over the media of information.** Professor Chafee, the American 
delegate, declared that ‘‘The public must have the right and opportunity 
to read a publication and form an opinion on it; and, if the author was to 
be punished for some abuse of the right of freedom of expression, then the 
case should be brought before an independent judge and jury.’’ Censor- 
ship in peacetime, with the one exception as noted, was indefensible.?° 
The drafting of Article 4 of the United States Convention, with its pro- 
hibition of peacetime censorship, except for the exigencies of national mili- 
tary security, the latter being surrounded with meticulous safeguards, 
shows how closely the Conference followed the American lead in this matter. 


3. The réle of private organizations 


Another matter of considerable bearing on the campaign against harmful 
propaganda concerns the proper role to be ascribed to unofficial organiza- 
tions, notably societies of journalists and broadeasters. If one examines 
the long history of international efforts to overcome the evils of international 
propaganda, it will be seen that there have been numerous proposals for 
‘codes of honor’’ and ‘‘honor courts,’’ whose influence, it was hoped, would 
be considerable in curbing existing abuses in the international dissemina- 


Russia, censorship was subordinate to the suecessful functioning of democratie institu- 
tions, and was exercised in the interests of the broad masses of the people. Censorship 
was carried out with the aim of eliminating ... propaganda encouraging racial, na- 
tional and religious hatred.’’ U. N. Doe. E/Conf.6/C.4/SR/9. One of the strongest 
answers made to the Slav point of view was made by Hector McNeil, delegate for the 
United Kingdom, who said in part: ‘‘The peoples of Western Europe . . . opposed 
wholeheartedly any thesis which denied that all men were equal before the law. On 
the other hand the Slav countries imprisoned anyone who dared improve on the ideas 
of Marx and Lenin, thus pursuing a doctrine as progressive as the belief that the earth 
was flat.’’ U. N. Doe. E/Conf.6/C.1/SR/6, p. 5. 

22U. N. Doc. E/Conf.6/C.1/SR/7, p. 7. 

23 U. N. Does. E/Conf.6/SR/5, p. 8 ff.; SR/6, p. 7 ff. 

24 Supra, note 16; the American position is given in the Department of State Bulletin, 
Vol. XIX, No. 474 (Aug. 1, 1948), p. 127 ff. See also U. N. Doe. E/Conf.6/6, Add. 6, 
and Report of U. 8. Delegates, p. 43. 

U. N. Doe. E/Conf.6/C.4/SR/9. 
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tion of information.2® The Geneva Conference placed considerable stress 
on the role of such non-official organizations ; each Contracting State, under 
the terms of Convention III, agrees to encourage the work of such agencies, 
and this same document contains a remarkable definition of standards of 
professional conduct.*7 On the other hand, the proposal for an inter- 
national press card was withdrawn after objections had been voiced by 
Soviet Russia, Britain and the United States.** Furthermore, it was not 
found practical to establish an International Court of Honor, as proposed 
by the delegates from Peru and Colombia with the support of The Nether- 
lands and India.** This project, together with the proposal for an inter- 
national honor code for journalists, was referred back to the sub-commis- 
sion.*° 


4. International right of correction 


The idea of an international right of correction also has a long history. 
Similar plans have been introduced at various international conferences 
since the first World War,*! and a right of reply has long existed under the 
domestic laws of a number of states.** As originally proposed by the 
American Delegation, the ‘‘ Right of Official Denial’’ applied to cases where 
a state considered that a report sent out by a foreign correspondent was 
both false and distorted, and likely to injure its relations with other states, 
in which case the complaining government could issue its own version of the 
facts to the state wherein the report was published. The latter would then 
be under an obligation to make this version available to information agen- 
cies, although without any obligation to publish the correction. The French 
Delegation submitted a much more elaborate version envisaging the use of 
United Nations machinery, and the final Convention was a compromise be- 


26 John B. Whitton, ‘‘ Propaganda and International Law,’’ Académie de Droit Inter- 
national, Recueil des Cours, 1948, Chapter III. 

27 Report of U. 8. Delegates, p. 22. See also Resolution No. 1, par. 7: ‘‘That en- 
couragement should be given to the establishment and to the functioning within the 
territory of a State of one or more non-official organizations of persons employed in the 
collection and dissemination of information to the public, and that such organization or 
organizations should encourage the fulfilment inter alia of the following obligations by 
all individuals or organizations engaged in the collection and dissemination of informa- 
tion: (a) To report facts without prejudice and in their proper context and to make 
comments without malicious intent... .’’ 

28U. N. Doce. MC/1, June 10, 1948. 

29U. N. Doc. E/Conf.6/C.1/27; United Nations Bulletin, April 15, 1948, p. 339. 

30 Par. 4, Resolution No. 36, Report of U. S. Delegates, p. 37. 

31 Whitton, loc. cit., Chapter III. 

82 See, for example, the French Law on Freedom of the Press of July 29, 1881, especi- 
ally Art. 13 as modified by Law of Sept. 29, 1919; German Press Law of May 7, 1874, 
Sec. 11; Czech Law of July 10, 1933; Norwegian Criminal Code, Sec. 430. Gustave Le 
Poittevin, Traité de la Presse (3 vols., Paris, 1902-1904), Vol. I, No. 188 ff.; Albert 
Exhenry, Le Droit de Réponse en matiére de Presse dans les Législations d’Europe 
(Thesis, Lausanne, 1929). 
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tween the two proposals. According to the final text, if any state fails to 
discharge its obligation to make the corrected version available to the infor- 
mation agencies in its territory, resort can be had to the Secretary General 
of the United Nations, who will be obliged to give the corrected text, known 
as the communiqué, appropriate publicity. 

Although officially commended by the American Delegation,** the Con- 
vention was subjected to considerable criticism. Some felt that it was so 
complicated that it might prove unworkable, and thus become a dead 
letter. The Polish delegate objected that the Convention lacked any means 
to guarantee the enforcement of its obligations; thus the American Govern- 
ment, which lacks an official press agency, would be powerless to compel 
newspapers to publish a given correction.** The Swedish delegate agreed 
with this criticism, and likewise stressed the need to correct not only news 
transmissions, but distorted reports sent out by newsreels. In general, 
he felt, the Convention should be given further study.*° The representative 
of the United Kingdom thought the text should be purely permissive, not 
mandatory, especially as there was no available method of correcting a 
government. The best corrective, he thought, was, in the last analysis, 
greater freedom of information, the view shared by the Americans.*® The 
Russian Delegation found that the Convention was an unwarranted inter- 
ference in domestic affairs.*? Despite these objections, the great majority 
appeared to agree with the Swedish Delegation which, despite its doubts, 
believed that the Convention amounted to ‘‘a modest and useful step.’’ 


5. Legal or moral obligations? 


Another dispute between the East and West arose over the proper way 
to approach the problem of international propaganda—whether to attempt 
to impose on states the obligation to curb harmful press reports and radio 
broadcasts, or to fall back on moral persuasion and the activities of un- 
official associations of the press, international measures going no further 
than the condemnation of patent abuses. This dispute was merely the 
continuation of the debate begun in 1947, when the resolutions against 
harmful propaganda and false reports, introduced in the 1947 General 
Assembly by Soviet Russia and Yugoslavia, respectively, were watered down 
so as to constitute mere unimplemented recommendations. Similarly, at 
the meeting of UNESCO at Mexico City in 1947, a Polish resolution pro- 
posing drastic measures against propaganda had to give way to an in- 


38 Report of U. 8. Delegates, pp. 9-10. 

34U. N. Doc. E/Conf.6/C.1/8R/25, p. 6. 

85U. N. Doc. E/856/Add.1. 

36 U. N. Doc. E/Conf.6/C.1/SR/26; Report of U. S. Delegates, pp. 9, 43. 
37 U. N. Doe. E/Conf.6./C.1/8R/26. 

38 Ibid. 
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nocuous, albeit admirable, resolution drafted by M. Jacques Maritain, the 
French delegate.*° 

At the Geneva Conference the Yugoslav delegate declared in Commission 
II that ‘‘every country should take appropriate steps to prevent its press 
from spreading false rumors which were a provocation to war.’’* In 
similar vein, a Soviet memorandum deplored the absence of any article in 
the conventions prohibiting Fascist or aggressive propaganda, or the dis- 
semination of false or distorted news, ete.*' This viewpoint was pressed 
by members of the Eastern Bloe on every possible occasion ; thus, when the 
general concept of freedom of information was being discussed, the Russians 
wished it specified that such freedom did not include the right to indulge 
in certain kinds of objectionable views.**? The Soviet stand in this matter, 
however, favoring as it did obligations of a nature to affect the sovereignty 
of the contracting states, was hardly consistent with its oft-repeated objec- 
tions to certain other proposals on the ground that they violated the prin- 
ciple of national sovereignty.*® 

The attitude of the American Delegation, as already stated, was marked 
by a resolute opposition to any attempt to place the matter of international 
propaganda under a rule of law, for fear of opening up new avenues to 
governmental suppression of free speech. It was the view of this delega- 
tion, as stated in their official report on the Conference, that ‘‘stripped of 
propaganda phraseology designed to confuse, the Soviet offensive amounted 
to a drive for the institution in other countries of a state-controlled press 
system, with governments deciding what is true and what is false, what is 
friendly and what unfriendly.’’ #4 

39 Second Session of the General Conference of UNESCO, Report of U. 8. Delegation 
(Department of State Publication 3062, International Organization and Conference 
Series IV, UNESCO 1), pp. 44, 45. 

40 U. N. Doe. E/Conf.6/C.2/SR/10. 
41U. N. Does. E/856. 
42 U. N. Doe. E/Conf.6/C.4/SR 4. 

43U. N. Doe. E/Conf.6/C.3/SR.9. Similarly, during the discussion of the text with 
respect to monopolies, the British had no difficulty in showing the lack of logic in the 
Soviet attitude, which held that the condemnation of government monopolies would 
constitute an interference in the internal affairs of states, but sought nevertheless to 
prohibit private monopolies. U. N. Doc. E/Conf.6/C.1/SR/13. 

4: Report of U. S. Delegates, pp. 4-5. Walter M. Kotschnig, an United States ad- 
viser, affirmed that ‘‘a free press itself offered the correctives for any abuses which 
might exist.’’ U. N. Doe. E/Conf.6/C.4/SR/13. The Swiss view was similar: ‘‘ Experi- 
ence had proved that the sense of responsibility, the civic education of free peoples, 
constituted the best guarantee against abuse.’’ U. N. Doe. E/Conf.6/C.1/SR/4. The 
United States and its friends succeeded in turning several projects for out-and-out 
legal obligations into mere moral duties. Thus, the Bulgarian resolution against hatred 
propaganda directed against a race or a nation recommended that states without 
legislation for this purpose should elaborate and apply laws forbidding all such propa- 
ganda. U. N. Doc. E/Conf.6/C.3/3. The contrast between this project and the final 
text of Resolution No. 4, on Racial and National Hatred, is striking. Report of U. 8. 
Delegates, pp. 27-28. 
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The majority view was not entirely in accord with these American views. 
The British Draft Convention on Freedom of Information, approved by 
the majority without the American vote, expressly stipulates that freedom 
of information is subject to penalties, liabilities and restrictions clearly de- 
fined by law, and a list of these is given, the last of which concerns inter- 
national propaganda. It reads: ‘‘The systematic diffusion of deliberately 
false or distorted reports which undermine friendly relations between 
peoples or States.’’ *° <A similar provision appeared in the proposed draft 
of Article 17, reeommended for inclusion in the Draft Covenant on Human 
Rights. This so-called ‘‘Indian Amendment’’ was firmly opposed, but in 
vain, by the American Delegation, as being ‘‘ problematical, ill-defined, 
dangerously general, and open to abuse.’’*® In fact, the entire list of re- 
strictions, with its ten specifie limitations on freedom of information, was 
opposed by the United States Delegation, which argued in favor of a single 
residual clause, very general in scope, and framed as follows: 


The right to freedom of expression carries with it duties and re- 
sponsibilities, and may therefore be subject to penalties, liabilities or 
restrictions clearly defined by law, which are based on recognition of 
rights of others, particularly with regard to: (and here follows the 
list of permitted restrictions, such as expressions which are obscene, 
libelous, dangerous to youth, etc.). ** 

Others, however, found the American proposal for a residual clause too 
broad, leaving the door open for governments to add other limitations at 
their discretion.*® It must be admitted that the clause was accepted with- 
out the thorough debate which the subject merited, and the problem will 
require further study by experts on international and domestic law. 


The American position 


The firm opposition shown by the American Delegation to any effort to 
eurb by legal rules, written into an international convention, the evils of 
international propaganda is a very serious matter. If this is to be a fixed 
American policy, so that at other international conferences convoked to deal 
with existing abuses the American Delegation consistently prefers moral 
obligations and measures of voluntary persuasion to binding obligations, 
it will be a long time before a rule of law can be established among the 
nations. Thus the reasons for this attitude deserve serious consideration. 
These reasons appear to be three in number: the influence of the American 
press, Constitutional difficulties, and distrust of Russian intentions, al- 
though this last reason appears particularly weak, since the Western na- 


45 Report of U. 8. Delegates, p. 22. 
46 U. N. Doc. E/Conf.6/C.4/7. 

47U. N. Doe. E/Conf.6/C.4/SR/18. 
4#8U, N. Doe. E/Conf.6/C.4/SR/19. 
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tions frankly espoused a convention which they knew the Eastern Bloc 
would never sign. 

The American press and radio have long opposed any measures, national 
or international, which they feared might serve to increase the power of 
the Government over the media of information. On all occasions the 
American press, radio and cinema have shown themselves to be the most 
vigilant and jealous guardians of ‘‘freedom of the press.’’ It is not un- 
likely that this attitude of a group with so much power and influence had 
its effect on the policy adopted by the American Delegation, particularly 
since, among the ten American delegates and alternates, seven were promi- 
nent representatives of the press, radio or cinema.*® 

A second reason why the American Delegation seemed allergic to legal ob- 
ligations as regards propaganda lies in the field of Constitutional law. This 
attitude was demonstrated by a remark made by Walter M. Kotschnig, 
of the Department of State and one of the American advisers, that ‘‘the 
United States Constitution prevented the imposition of legislative restric- 
tions upon the press.’’ °° While this is correct as a paraphrase of the First 
Amendment, it by no means tells the whole story. In Schenck v. U. S., 
statutes imposing liability for publications or utterances injurious to public 
morals or public order were upheld on the ground that such acts constituted 
a ‘‘clear and present danger.’’** Federal legislation designed to prohibit 
publications which, defamatory of foreign states or their representatives, 
are of a nature to embroil the nation in international controversy and thus 
disturb world peace, should be held to come within this formula. Dickin- 
son, discussing the case of an American newspaper which had published 
forged documents injurious to the Mexican Government, pleads that 


Congress, under its express power ‘‘to define and punish .. . of- 
fences against the law of nations,’’ should enact appropriate legislation 
to remedy this deficiency in the federal code. Indeed, it is suggested 
that such an amendment of the federal law of crimes is indicated, not 
only as a measure of municipal expediency, but also as the fulfillment 
of an international obligation to afford foreign governments a mini- 
mum of local protection against defamation." 


49 Report of U. 8. Delegates, Appendix 3, p. 44. 

50U. N. Doc. E/Conf.6/C.4/8R/13. 

51 Schenck v. U. S. (1919), 249 U. S. 47, 52. And see the following from Hackworth, 
Digest of International Law, Vol. II, p. 140: ‘‘In the United States freedom of speech 
and of the press is guaranteed by the Constitution, amendment 1 of which declares that 
‘Congress shall make no law . . . abridging the freedom of speech, or of the press.’ 
This does not mean, however, that people in the United States are free to speak or write 
as they may choose. Remedies are afforded aggrieved persons through laws that have 
been enacted pertaining to expressions of a slanderous or libelous character.’’ 

52 Edwin D. Dickinson, ‘‘The Defamation of Foreign Governments,’’ this JOURNAL, 
Vol. 22 (October, 1928), pp. 840-843. In Britain persons responsible for attacks on 
foreign states have been convicted under laws for criminal libel on the ground that such 
libels were calculated to create a hostile feeling in foreign states, and cause a breach 
of peace between the countries concerned. King v. Vint, 27 State Trials 627; King v. 
Peltier, 28 ibid. 529. 
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Even if Kotschnig’s statement were accepted without qualification, the 
way would still be open, under the rule of Missouri v. Holland, for the 
passage of Federal laws directed against harmful international propaganda. 
If the United States enters into a treaty designed to prohibit publications 
which are both false and of a nature to seriously aggravate our relations 
with a foreign state and thus disturb international peace, then Federal 
statutes passed for the purpose of implementing such a treaty should be 
held to be valid. The following language taken from the decision in this 
case is pertinent to the present discussion: 


It is obvious that there may be matters of the sharpest exigency for the 
national well being that an act of Congress could not deal with but 
that a treaty followed by such an act could, and it is not lightly to be 
assumed that, in matters requiring national action, ‘‘a power which 
must belong to and somewhere reside in every civilized government’’ 
is not to be found.*® 
Another reason for the American attitude was a profound distrust of the 
real intentions of Soviet Russia. It was feared that the veritable reason 
for the Russian demand for legal obligations to curb international propa- 
ganda was the universal extension of censorship and other forms of rigid 
or even monopolistic governmental control over all the media of informa- 
tion.°* Hence the American contention that the most effective means of 
combatting the diffusion of harmful publications is to assure to all peoples 
the availability of a multiplicity of unfettered sources of news and informa- 
tion. The best antidote for false reports and war-mongering propaganda, 
then, is to be found in more information, freer and better information. In 
other words, it is hoped that when a newspaper in a free-press country 
publishes an unfair attack on some foreign Power or its representative, 
other newspapers and radio chains in the offending state will eventually 
counter such charges and establish the actual facts in the case. But this 
contention is based on very doubtful premises. For in such circumstances 
the foreign population which considers itself offended or even insulted by 
such attacks will probably remember the defamatory statement long after 
the truth has been established—if it ever be really established—in the 
country where the objectionable publication originated. The failure of 
the American press to protest adequately when former Governor Earle of 
Pennsylvania, Walter Winchell and others made belligerent speeches of 
53 Missouri v. Holland (1920), 252 U. S. 416, 433. See also J. Trieber, in U. S. v. 
Thompson, 258 Fed. 257, 263: ‘*To subject the treaty power to all the limitations of 
Congress in enacting the laws for the regulations of internal affairs would in effect 
prevent the exercise of many of the most important governmental functions of this 
nation, in its intercourse and relations with foreign nations, and for the protection of 
our citizens in foreign countries.’’ See also Charles E. Hughes, Proceedings, American 
Society of International Law, 1929, pp. 194-196; Charles C. Hyde, International Law 
(rev. ed., New York, 1944), Vol. II, p. 1387 ff. 
54 Supra, note 44. 
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doubtful wisdom, is certainly not very encouraging to proponents of the 
American view. Also, the readers of the offending newspaper may not 
always have access to other media of information, and even if they do, it 
may be a long time before they can free themselves of the poison of preju- 
dice and ill-will, once planted in their minds. 

The American position, however, is based on venerable authority. As 
Professor Hocking has pointed out, both Milton and Mill contended that 
in a free public contest of opinion, the truth is bound to prevail; that if 
men set out to suppress what they consider to be error, they will end by 
suppressing the truth. Finally, while admitting that under a free-press 
system some evils are bound to arise, such evils, it is said, are incomparably 
less than those bound up with the attempt to suppress the unwelcome 
truth.°> While these views may have been sound a hundred years ago, 
they are of very doubtful validity in the age of the short-wave radio and 
the ‘‘beamed’’ program of subversive and revolutionary propaganda. 

It was during the debate on the so-called Indian Amendment, already 
mentioned, that the American preference for moral over legal obligations 
was most clearly demonstrated. The object of this amendment was to rec- 
ognize that the concept of freedom of information did not prevent a given 
state from legislating against the diffusion of deliberately false or distorted 
reports which undermine friendly international relations. This was a 
modest proposal; it did not purport to cover all war-mongering or sub- 
versive propaganda, but only that based on false or distorted reports. 
Nevertheless, in the eyes of the American Delegation, even this was going 
too far, for it might provide certain states with a pretext for the suppres- 
sion of opinion and information which the publie was entitled to hear. 
But actually the only effect of this amendment would be to add one more 
to the long list of restrictions already accepted at the Conference by states 
most devoted to the right of freedom of information. It should be remem- 
bered, too, that this is not an absolute, but a conditional right; it is not an 
end, but only a means to an end. Again to cite Professor Hocking: 


Nor is it a limitation of the freedom of the honest press if government 
defines and penalizes new crimes where new crimes exist; a cautious 
extension of penal law to deal with the most flagrant abuses of public 
confidence would be an increase of freedom for the legitimate press. 
To clear the highways of drunken drivers is not to limit but to increase 
the liberty of the drivers who are not drunken.” 


Merely to add one more to the list of authorized limitations on press 
freedom would appear to be entirely proper. The dangers conjured up by 


55 William E. Hocking, Freedom of the Press in America [Inaugural Address de- 
livered on entrance into office as guest professor at the University of Leyden, 1947 
(Leyden, 1947) ], p. 13 ff. 

56 Whitton, op. cit., passim. 

57 Hocking, op. cit., p. 20. 
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the American Delegation seem exaggerated. For the totalitarian state bent 
on crushing all freedom of expression can do so, and in fact is already doing 
so, under color of other well-recognized limitations. In fact, none of the 
accepted restrictions could be broader, nor more useful to the totalitarian 
censor, than that related to the exigencies of national security. The remedy 
for oppressive measures is not to be found in the refusal to accept further 
limitations under law, but to insist on checks, both domestic and inter- 
national, against arbitrary action and ex parte interpretation. 

Perhaps the democracies would gain more than they would lose by agree- 
ing to exercise a greater degree of governmental restraint on their own 
media of information. The quid pro quo should be adequate if, as a conse- 
quence, the totalitarian Powers were to place effective restraints on their 
own press, radio and cinema. The fact that the proposal to curb propa- 
ganda through legal obligations was made by the Soviet Delegation is not 
conclusive proof that it was a bad proposal. If it was not made in good 
faith, so that the Soviet Bloc, after apparently accepting the Convention, 
fails to respect its obligations, the democracies on their part will have lost 
nothing, for the obligations, being reciprocal, could be denounced in ease 
of non-performance. The danger of evasions and violations might be les- 
sened if the treaty obligations against propaganda were accompanied by 
an agreement to submit all disputes over the interpretation and application 
of the treaty to the International Court of Justice, a provision which actu- 
ally appears in two of the three conventions adopted at the Conference.*® 
Furthermore, the establishment of an official right of correction, and some 
provision for international machinery for the supervision of measures to 
control propaganda, would provide considerable assurance against direct 
or indirect violations. The basie problem is to find a bridge to close the 
gap between Eastern and Western concepts of freedom of information. In 
the present circumstances, the task of building such a bridge appears to be 
a Herculean one. But at least a start should be made. Perhaps the most 
promising plan in this direction would be a promise on the part of the 
Western states to place curbs on their own press so as to eliminate the most 
serious abuses, in return for the promise on the part of the Eastern Bloe 
to agree to substantial reforms in the official propaganda issuing from 
their controlled press. 


58 Convention II, Art. 5; Convention III, Art. 9; Report of U. 8. Delegates, pp. 
20, 23. 
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APPELLATE JURISDICTION IN INTERNATIONAL CASES 


The Supreme Court of the United States on December 20, 1948, decided 
that it had no jurisdiction over the International Military Tribunal for 
the Far East. Accordingly, it denied motions for leave to file petitions for 
writs of habeas corpus made on behalf of the Japanese defendants who had 
appealed to the Supreme Court from their convictions at Tokyo on No- 
vember 12, 1948. The per curiam decision held that the International 
Military Tribunal was not a tribunal of the United States. It was set up 
by General MacArthur as the agent of the Allied Powers who conquered 
and now occupy and control Japan. Under these circumstances, the Su- 
preme Court said, ‘‘the courts of the United States have no power or 
authority to review, to affirm, set aside or annul the judgments and sen- 
tences imposed on these petitioners.’’ ? 

This case raised questions of international law of fundamental importance 
quite apart from the issues involved in the punishment of war criminals 
stricto sensu or of the ex post bello type. The relation of national courts 
to international tribunals, and vice versa, will have to be thoroughly re- 
considered if some proposals now under official consideration should 
eventually reach the adoption stage. Where the sanctions for international 
conventions, such as the one on genocide recently approved by the General 
Assembly of the United Nations, the proposed Covenant on Human Rights 
now being drafted under the same auspices, the hoped-for regulations for 
the control of atomic energy to prevent its unlawful diversion for purposes 
of mass destruction, and the suggested codification of the principles of the 
Nuremberg trial for the punishment of crimes against peace, may be made 
dependent upon an international criminal jurisdiction for the enforcement 
of penalties against individual violators, the interrelation of national and 
international legal processes is bound to become deeply involved. 

National courts now have jurisdiction to punish certain offenses against 
the law of nations, such as piracy, the counterfeiting of foreign currencies 
and other crimes against the security of friendly governments. They are 
also competent to punish for the violation of the penal laws of their own 
governments enacted to enforce respect for international obligations arising 
under customary and treaty law, such as neutrality laws, statutes for the 
suppression of the trade in narcotics, ete. Sovereign states, however, do 
not permit appeals from the decisions of their national courts to inter- 
national tribunals. ‘‘The jurisdiction of courts is a branch of that which 


1See Judicial Decisions, post, p. 172. 
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is possessed by the nation as an independent power.’’* When aliens are 
denied justice in national courts, or the government fails to live up to an 
international obligation, reclamations lie through diplomatic channels, 
and the claim may ultimately reach an international tribunal; but redress 
takes the form, not of an appeal from an objectionable decision, but of 
damages for the injury suffered. This difference in form is important. 
It marks one of the contrasts between the so-called dualist and monist 
theories of international law. Certain previous cases, also in the Supreme 
Court of the United States, serve to illustrate the point. 

In The Circassian,’ an American Civil War case, the Supreme Court 
affirmed the condemnation of a British ship and cargo as lawful prize. The 
decision was not accepted by the British Government, and claims for the 
value of the ship and cargo were submitted to the American-British Claims 
Commission established by Article XII of the Treaty of Washington of 
May 8, 1871. The Commission made awards in favor of the claimants.* 
Nevertheless, the decision of the Supreme Court remains prize law as in- 
terpreted by the United States, and the principles relied upon in that de- 
cision were applied and followed in the case of The Adula,® a prize ease of 
the Spanish-American War of 1898. 

National differences in the interpretation of prize law created a wide- 
spread demand for the establishment of an international prize court in the 
expectation of producing uniformity in the law by judicial decision. The 
Second Peace Conference at The Hague in 1907 agreed upon an Inter- 
national Prize Court Convention, and the United States was desirous of 
ratifying its signature. The Convention provided for direct appeals from 
the decisions of national courts to the international court. Doubts as to 
the constitutionality of this provision were raised by eminent judges and 
lawyers and in the Committee on Foreign Relations of the United States 
Senate, to which the treaty was referred. In view of the constitutional 
provision that ‘‘The judicial power of the United States shall be vested in 
one Supreme Court”’ (Art. III, See. 1), how, it was asked, could a treaty 
provide for appeals from the Supreme Court of the United States to an 
international court? In support of an answer in the negative it was 
argued that a court cannot be considered supreme if appeals may be taken 
from its decisions to another court.® 

To meet the constitutional difficulty and thus enable the United States 
to become a party to the International Prize Court Convention, Secretary 
of State Knox proposed that, in ratifying the Convention, governments 


2 Marshall, C. J., in The Schooner Exchange v. McFaddon (1812), 7 Cranch 116. 

3 (1864), 2 Wallace 135. 

4 Moore, International Arbitrations, Vol. 4, pp. 3911-3923. 

5 (1900), 176 U. S. 361. 

6 See this JouRNAL, Vol. 2 (1908), pp. 21, 458, 476; Vol. 6 (1912), p. 799; Vol. 12 
(1918), p. 80. 
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with constitutional difficulties of this nature be permitted to provide for 
submission to the International Prize Court, not of appeals from their 
national courts, but of the original questions involved in controversy and 
that recourse to the international court would take the form of an action 
in damages for any injury caused by the capture. The other signatories 
agreed with the proposal and it was embodied in an additional protocol.’ 
The Convention and Protocol were both acted upon favorably by the 
United States Senate, but a sufficient number of ratifications of other 
signatories was not forthcoming to establish the International Prize Court. 

British fear that the Permanent Court of International Justice estab- 
lished at The Hague by the protocol of December 16, 1920, might be con- 
strued to have appellate jurisdiction from national prize courts apparently 
delayed Great Britain’s acceptance of the Optional Clause conferring com- 
pulsory jurisdiction upon the international court in certain categories of 
so-called legal disputes. When the Optional Clause was signed by the 
representatives of the United Kingdom on September 19, 1929, the British 
Government took the precaution of issuing a memorandum in the form of 
a White Paper interpreting its action. The memorandum dealt with and 
discounted the apprehension felt in Great Britain that signature of the 
Optional Clause might ‘‘expose the legitimacy of British belligerent action 
at sea to the decision of an international court.’’ The memorandum 
added that ‘‘our acceptance of the optional clause makes no difference to 
the principle that prize cases must be decided first in our own prize courts 
before any question of a reference to the Permanent Court could arise.’’ 
It concluded that ‘‘The rule of international law that arbitration cannot 
be claimed unless and until the remedies provided by municipal courts 
have been exhausted is as applicable to prize courts as to any other munici- 
pal tribunals.’’ § 

If states do not permit appeals from their courts to an international 
jurisdiction for the reason that such procedure would be incompatible with 
state sovereignty, a fortiori national courts have no jurisdiction over in- 
ternational tribunals, which are but agents of the sovereign states estab- 
lishing them, and exercise only the powers delegated to them by their 
creators. For example, the present International Court of Justice at The 
Hague is expressly stated in the Charter to be one of the principal organs 
of the United Nations (Art. 7). It has no more functions than those econ- 
ferred upon it expressly or by necessary implication in the Statute an- 
nexed to the Charter. The long-established and universally acknowledged 
principle of international law that no state may be sued without its consent 
is incorporated in the Court’s Statute, which provides that ‘‘Only States 


7 For Secretary Knox’ note and the text of the additional protocol, see this JouRNAL, 
Supp., Vol. 4 (1910), p. 102, and Vol. 5 (1911), p. 95. 

8 For the full text of the British White Paper, see this JouRNAL, Supp., Vol. 25 (1931), 
p. 82. 
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may be parties in cases before the Court’’ (Art. 34), and that ‘‘The juris- 
diction of the Court comprises all the cases which the parties refer to it’’ 
(Art. 36). No compulsory jurisdiction exists except where specially pro- 
vided for in treaties or by acceptance of the Optional Clause contained in 
Article 36. 

The Supreme Court’s decision of December 20 might well have rested 
upon this principle of state immunity from suit without its consent. The 
indictment of the Japanese defendants by the International Military 
Tribunal for the Far East was entered against them in the name of and by 
the eleven governments which authorized General MacArthur to set up 
the Tribunal. The appeals from the judgments of the International Mili- 
tary Tribunal were, therefore, in the nature of suits against the eleven 
prosecuting governments. Aside from any question of national constitu- 
tional law, no court, national or international, had jurisdiction to enter- 
tain such appeals without the consent of the governments against whose 
agency—the International Military Tribunal at Tokyo—the appeals were 
taken. Those governments made their own provision for review of the 
judgments in the Charter establishing the Tribunal. Art. 17 provides: 
‘‘The record of the trial will be transmitted directly to the Supreme Com- 
mander for the Allied Powers for his action thereon.’’ He was authorized 
to ‘‘reduce or otherwise alter the sentence except to increase its severity.’’ 
General MacArthur reviewed the sentences but refused to alter them, hence 
the petition to the Supreme Court of the United States. By making this 
express provision for review of the judgment, the Allied Powers foreclosed 
any possibility of imputing to them consent to review in any other forum. 

The immunity of states from suit without their consent is firmly estab- 
lished in the jurisprudence of the Supreme Court of the United States. 
By the Constitution (Art. III, See. 2), the judicial power of the United 
States extends to controversies ‘‘between a State, or the citizens thereof, 
and foreign states, citizens or subjects.’? The Eleventh Amendment of the 
Constitution restricted this broad grant of judicial power so as to protect 
the States from suits by citizens of another State or by citizens or subjects 
of any foreign state, but the Amendment made no reference to a suit 
brought by a foreign state against one of the United States, expressly per- 
mitted by Section 2 of Article III above quoted. Yet, when the Principal- 
ity of Monaco brought suit against the State of Mississippi in the Supreme 
Court under the constitutional provision giving the Court original jurisdic- 
tion in cases where a State shall be a party, the Court held that the waiver 
of consent to suit inherent in the acceptance of the Constitution by the 
States of the Union runs only to those States, and not in favor of a foreign 
state. As to suits brought by foreign states, the Court held that the 
States of the Union retained the same immunity that they enjoy with re- 
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spect to suits by individuals, and that the foreign state enjoys a similar 
sovereign immunity and cannot be sued without its consent.® 

The mere statement of these elementary jurisdictional questions will 
serve to suggest the complexity of the many problen.s of substantive and 
procedural Jaw which will present themselves for solution in working out 
any scheme for international penal jurisdiction, whether it be intended to 
operate concurrently with national legal processes or to be imposed upon 
them as an appellate jurisdiction. 

GrorGe A. FINCH 


THE RIGHTS OF THE UNITED STATES IN BERLIN! 
Origin of Rights 


The United States is in Berlin as of right. The rights of the United 
States as a joint occupying power in Berlin derive from the total defeat 
and unconditional surrender of Germany. Article I of protocol on zones of 
occupation in Germany agreed to by the Soviet Union in the European Ad- 
visory Commission on November 14, 1944 provides: 


‘“‘T. Germany, within frontiers as were on December 31, 1937, will, for 
purposes of occupation, be divided into three zones, one of which will 
be allotted to each of three powers, and a special Berlin area, which 
will be under joint occupation by the three powers.’’ 


This agreement (later amended to include France) established the area 
of Berlin as an international enclave to be jointly occupied and adminis- 
tered by four powers. 

The representatives of commanders-in-chief adopted, on July 7, 1945, 
a resolution establishing the Allied Kommandatura for administration of 
Berlin. The Kommandatura was to be under the direction of the chief 
military commandant which post was to be held in rotation by each of four 
military commanders. The chief military commandant in consultation 
with the other commanders was to exercise administration of all Berlin 
sectors when a question of principle and problems common to all sectors 
arose. In order to exercise supervision of Berlin local government, one 
or two representatives from each Allied command were to be attached to 
each section of the local German government. 


9292 U. S. 313; this JouRNAL, Vol. 28 (1934), p. 576. 

1 Because of his official duties with the United States Delegation to the General As- 
sembly in Paris, Mr. Jessup was unable to contribute an editorial to this issue of the 
JouRNAL. On December 8, 1948, President Truman designated Mr. Jessup Acting 
Chief of the United States Mission to the United Nations. As of interest to its readers, 
the JOURNAL is reproducing here an extract from the statement made by Mr. Jessup on 
behalf of the United States before the Security Council on Oct. 6, 1948, during the 
Council’s consideration of the Berlin question. The full text of the statement is con- 
tained in Department of State Press Release No. 821, Oct. 8, 1948, excerpts from which 
appear in the Department of State Bulletin, Vol. XIX, No. 485, Oct. 17, 1948, p. 484. 
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Implicit in these agreements is the right of each of the four powers to 
free access to and egress from the greater Berlin area. Not only has this 
right been clearly recognized and confirmed by the Soviet Union by practice 
and usage for almost three years, but it has been the subject of written 
agreements between the respective governments as well as by their repre- 
sentatives in the Allied Control Council for Germany. Rights of free 
access were directly specified in the message from President Truman to 
Premier Stalin on June 14, 1945, which agreed to withdraw back to the pre- 
scribed zonal boundaries those forces which in the course of the war had 
overrun part of the territory which later became the Soviet zone of ocecupa- 
tion, provided satisfactory arrangements for free access by rail, road and 
air to the forces in Berlin could be entered into between the military com- 
manders. I quote one sentence from the Truman message: 


. As to Germany, I am ready to have instructions issued to all 
American troops to begin withdrawal into their own zone on June 21 
in accordance with arrangements between the respective commanders, 
including in these arrangements simultaneous movement of the na- 
tional garrisons into greater Berlin and provision of free access by 
air, road and rail from Frankfurt and Bremen to Berlin for United 
States forces.’’ 


Premier Stalin replied on June 16, 1945, accepting this plan excepting 
for a change in date. Premier Stalin gave assurances that all necessary 
measures would be taken in accordance with the plan. Correspondence 
in a similar sense took place between Premier Stalin and Prime Minister 
Churchill. Premier Stalin thus agreed that the Western occupying powers 
should have ‘‘free access by air, road and rail’’ to Berlin. Even in the 
Russian language, ‘‘free access’’ does not mean ‘‘blockade.”’ 

The four zone commanders met in Berlin on Jtine 29, 1945, to put the 
agreement of the Chiefs of State into force. At this meeting it was agreed 
that the Western Powers would withdraw their forces from the Soviet zone 
and would have the use of the Helmstedt-Berlin Autobahn and rail routes 
without restriction and subject only to the normal traffic regulations of the 
Soviet zone. In reply to a question from General Clay, Marshal Zhukov, 
the Soviet commander, stated: ‘‘It will be necessary for vehicles to be gov- 
erned by Russian road signs, military police, document checking, but no 
inspection of cargo—the Soviets are not interested in what is being hauled, 
how much or how many trucks are moving.’’ In accordance with this 
understanding, the United States, whose armed forces had penetrated deep 
into lands of Saxony and Thuringia, in the Soviet zone, withdrew its forces 
to its zone. Simultaneously, United States garrisoning forces took up their 
position in Berlin. 

The right of the United States to be in Berlin thus stems from the same 
source as the right of the Soviet Union. Rights of occupying powers are 
co-equal as to freedom of access, occupation and administration of the 
area. 
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Confirmation by Agreements and Usage 


It clearly results from these undertakings that Berlin is not a part of the 
Soviet zone of occupation, but is, by express agreement, an international 
enclave. Commitments entered into in good faith by the commanders of 
the four zones of occupation, agreements reached by the Allied Control 
Authority in Germany, as well as uncontested usage, have recognized basic 
rights of the United States in the joint administration of Berlin and rights 
of freedom of access thereto for the purpose of fulfilling United States 
obligations and responsibilities as an occupying power. 

Since July 7, 1945, it agreed that supplies necessary for the welfare of 
the people of Berlin were a joint responsibility of the four powers. There 
have been a series of quadripartite agreements entered into between July 
1945 and April 1948 for the joint provision of food, solid fuels and electric 
power, and medical supplies. 

All agreements, of course, carried with them the right of access to permit 
the Western occupying powers to bring their share of supplies to Berlin. 

Pursuant to agreement in the Control Council establishing train paths, 
military trains regularly traversed the Helmstedt-Berlin train route. There 
was no inspection by Soviet authorities and no Soviet permit was required 
for outgoing shipments from the Berlin area. Proof of identity through 
proper documentation was sufficient to comply with traffic regulations, 
which during this period were reasonable and were fully accepted by the 
Western Powers. Similarly, personnel of the United States Military 
Forces and other United States officials traveled freely by train or motor- 
ear over the rail and Autobahn routes from Berlin to Helmstedt without 
Soviet visa. 

Air corridors were established between the Western zones and Berlin 
with unrestricted flight, subject, of course, to safety regulations. Three 
such corridors were established in November 1945 by Four Power agreement 
in the Allied Control Council to augment the single provisional corridor 
agreed to in the meeting of the Allied Commanders-in-Chief on July 7, 1945. 
In December 1945 uniform safety regulations were adopted in these corri- 
dors, under which aircraft have operated continuously since that date. 
These regulations were reaffirmed by publication on October 22, 1946, of the 
agreed second revision of these flight rules. In practice, military and 
civilian airline aircraft of the three Western Powers used the corridors for 
unlimited flight without notification to Soviet authorities. 

Bilateral agreements were made by British and Soviet authorities con- 
cerning barge traffic between their two zones. Quadripartite arrangements 
concerning postal traffic, telecommunications and movement of Germans 
between the Western zones and Berlin were concurred in, and earried out 
satisfactorily, prior to institution by the Soviet Union of blockade measures. 

There can thus be no question of the legal basis for United States rights 
to free access to Berlin or of recognition of these rights by the Soviet Union. 
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Regulation of Traffic 


The United States maintains its basie juridical rights of free access to 
Berlin. These are clearly established and recognized by the Soviet Gov- 
ernment. As every reasonable and practical person knows, rail, road, 
barge and air traffic must be subject to some degree of regulation. Let me 
repeat the statement of Marshal Zhukov on June 29, 1945: 


‘*It will be necessary for vehicles to be governed by Russian road- 
signs, military police, and documents checking, but no inspection of 
cargo—Soviets not interested in what is being hauled, how much or 
how many trucks are moving.”’ 


The United States agreed to this position and we still agree. We do not 
assert freedom of access means absence of reasonable regulations, but pre- 
caution cannot be distorted to mean imposition of restrictions to the point 
where the principle of free access is completely strangled. The United 
States will not permit the Soviet Government to use the agreed principle 
of reasonable regulation as a measure to cloak the threat of force designed 
to force the United States to abandon Berlin to single domination and rule 
by the Soviet Union. 


RESPONSIBILITY FOR INJURIES TO UNITED NATIONS OFFICIALS 


Count Folke Bernadotte was assassinated in Jerusalem on September 17, 
1948, while on tour as United Nations Mediator in the Palestine dispute. 
Colonel André P. Serot, a United Nations observer, was murdered at the 
same time. Ralph Bunche, personal representative of the Secretary Gen- 
eral of the United Nations, immediately reported the incident to Moshe 
Shertok, Foreign Minister of the Provisional Government of Israel. Dr. 
Bunche said the act was committed by ‘‘Jewish assailants’’ and was ‘‘an 
outrage against international community and unspeakable violation of ele- 
He continued : 


mentary morality. 
This tragic act occurred when Count Bernadotte, acting under the 
authority of United Nations, was on official tour of duty in Jerusalem, 
and in presence of liaison officers assigned to him by the Jewish authori- 
ties. His safety, therefore, and that of his lieutenants under the ordi- 
nary rules law and order was a responsibility of Provisional Govern- 
ment Israel whose armed forces and representatives control and 
administer the area. 
This act constitutes a breach of the truce of utmost gravity for which 
Provisional Government Israel must assume full responsibility. Ki 


It will be noted that the responsibility of the Government of Israel was 
attributed to the facts that the assassination took place in an area con- 
trolled and administered by the armed forces of that government and that 


1 Message from Representative of Secretary General to Israeli Foreign Minister, Sept. 
17, 1948, Department of State Bulletin, Vol. XIX, No. 482 (Sept. 26, 1948), p. 399. 
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that government had assigned liaison officers to assure the victims’ safety. 
Although it was noted that the act was effected by ‘‘ Jewish assailants,’’ 
there was no charge of complicity by the Israeli Government. Dr. Bunche 
added, however, in his note: ‘‘In this connection I feel obliged to record 
view that prejudicial and unfounded statements concerning truce super- 
vision attributed to you and Colonel Yadin as having been made at your 
press conference in Tel Aviv Thursday September sixteen, and as reported 
in Palestine Post September 17 are not the kind of statements which would 
be calculated to discourage reprehensible acts this kind.”’ 

Apparently the Israeli Government recognized its responsibility because 
Mr. Shertok at once cabled the Secretary General of the United Nations: 
‘‘Outraged by abominable assassination of United Nations Mediator, Count 
Bernadotte, and observer, Colonel Serot, by desperadoes and outlaws who 
are execrated by entire people of Israel and Jewish community of Jeru- 
salem. Government of Israel is adopting most vigorous and energetic 
measures to bring assassins to justice and eradicate evil.’’ Major Aubrey 
Eban, the Israeli Government’s representative before the Security Council, 
issued a statement on September 18 expressing his government’s ‘‘horror 
and grief’’ at the murder and adding: 


Since the tragedy took place in territory under the occupation of the 
forces of Israel, the Security Council will soon be informed of measures, 
most drastic and far reaching in character, with the aim of bringing 
the criminals to justice and of reaching out with the hand of lawful 
authority into any circles wherein a degree of responsibility for such 
events may be found. There can be no other response to this tragedy 
than to rededicate ourselves wholeheartedly to a concerted effort to 
achieve an early peaceful adjustment.’ 


At the emergency meeting of the Security Council held in Paris on 
September 18 to consider the matter, Dr. Philip C. Jessup, representative 
of the United States, said that the authorities concerned were now most 
sharply reminded of their responsibility to discharge their duty of con- 
trolling the lawless members of their own group, and Trvgve Lie, Secretary 
General of the United Nations, remarked: 


Count Bernadotte and Colonel Serot were the sixth and seventh United 
Nations representatives killed in the line of duty during hostilities in 
the Middle East. Their murder came as a climax to a series of grave 
incidents which reflected an unprecedented and intolerable lack of re- 
spect for the dignity and authority of the United Nations. Their 
murder can only be interpreted as a direct act of attempted interference 
with the effort of the United Nations to settle the Palestine question. 


He added that these murders demanded an answer to what should be done 
in the future to protect those serving the United Nations in such operations 


2 United Nations Bulletin, Oct. 1, 1941, Vol. 5, pp. 756, 763. 
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as the one in the Holy Land. He hoped that no steps would be left untaken 
to prevent another tragedy of this kind happening.* 

Since statements have appeared in the press questioning the propriety 
of Dr. Bunche’s statement, especially that part attributing responsibility 
to the Provisional Government of Israel, a consideration of the responsi- 
bility under international law for injuries to international officials seems 
pertinent. Cases involving such responsibility have not been frequent in 
the past, but as the number of international officials operating in disturbed 
parts of the world have increased, the number of such eases has also in- 
ereased. As the Secretary General noted, seven United Nations officials 
have lost their lives in Palestine, one of them an American citizen, Consul 
General Thomas C. Wasson, United States representative on the Security 
Council Truce Commission in Palestine. The other United Nations officials 
who have lost their lives in Palestine include three Frenchmen, Commandant 
René de Labarriére, Lieutenant-Colonel Joseph Queru, and Captain Pierre 
Jeannel, and one Norwegian, Ole Helge Bakke.* 

The records of diplomacy indicate numerous cases concerning the arrest, 
assault, or assassination of high officials of national governments, in foreign 
territory or with complicity of foreign governments. As illustration, note 
may be taken of the arrest of the Czar’s ambassador, Mattweof, in England 
in 1708, the assault upon the secretary of the French Legation in Phila- 
delphia in 1784, the attack by Boxers upon the legations in Peiping with 
complicity of the Chinese Government in 1900, resulting in the assassina- 
tion of the German Minister and the Chancellor of the Japanese Legation, 
the assassination of the Austrian Archduke Franz Ferdinand at Sarajevo 
with suspected complicity of the Serbian Government on June 28, 1914, 
the assassination of Sir Lee Stack, Sirdar of the Sudan, by Egyptian ter- 
rorists in 1922, the murder of United States Vice, Consul Imbrie in Iran in 
1924, the assassination of Japanese General Nakamura in Manchuria, on 
June 28, 1931, the assassination of Austrian Chancellor Dollfuss in Vienna 
with suspected complicity of the German Government on July 25, 1934, and 
the murder of King Alexander of Yugoslavia and French Foreign Minister 
Barthou in Marseilles with suspected complicity of the Hungarian Govern- 
ment on October 9, 1934.° 


3 Ibid., p. 762. 

4 Ibid., p. 757. 

5 Moore, Digest of International Law, Vol. 4, p. 622 ff.; Vol. 5, p. 514; Hackworth, 
Digest of International Law, Vol. 4, pp. 507 ff., 708 ff.; Harvard Research Draft Con- 
ventions on Diplomatic Privileges and Immunities, Art. 17, and on Legal Position and 
Functions of Consuls, Art. 15 (a), this JouRNAL, Supp., Vol. 26 (1932), pp. 90 ff., 313 
. ff.; Clyde Eagleton, ‘‘The Responsibility of the State for the Protection of Foreign 
Officials,’’ this JouRNAL, Vol. 19 (1925), p. 293; Q. Wright, Enforcement of Inter- 
national Law (Urbana, 1916), p. 75 ff.; E. C. Stowell, ‘‘The Imbrie Incident,’’ this 
JOURNAL, Vol. 18 (1924), p. 768; Arthur K. Kuhn, ‘‘The Assassination of King Alex- 
ander,’’ this JOURNAL, Vol. 29 (1935), p. 87. 
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In these cases the state of the injured person usually demanded formal 
amends, heavy indemnities, and punishment of the guilty parties. Some- 
times a demand for opportunity to investigate the causes of the incident on 
the spot were added. Such demands, particularly the last, were often re- 
sisted, and in some instances led to war. <An analysis of these cases and 
the diplomatic discussions concerning them suggest the following: 


1. The injury or assassination of a national official of high rank in foreign 
territory or with complicity of a foreign government is an offense against 
the law of nations. The state in whose territory the offense takes place 
should apprehend and punish the guilty persons, other states should co- 
operate in apprehending and turning over such persons to the appropriate 
tribunal, and if national criminal jurisdiction proves inadequate, an inter- 
national criminal jurisdiction should be established with suitable com- 
petence. The latter conclusion flows from the discussion and action within 
the League of Nations after the Marseilles incident concerning crimes of 
‘‘terrorism’’ and the establishment of an international criminal court for 
the trial of such crimes.*® 

2. Such crimes against the law of nations, while often referred to as 
‘*nolitical crimes’’ are not to be regarded as ‘‘political offenses’’ in the 
sense of that term in extradition treaties. Persons suspected of such of- 
fenses should not be given asylum by third states, but should be punished 
or extradited. While such offenses are sometimes difficult to distinguish 
from the ‘‘ political offenses’’ usually excepted from extradition, there has 
been a tendency to confine the latter to cases where killings or other acts 
of violence occur incidentally to military operations by insurgent forces 
and to exclude individual assassinations which would be contrary to the 
laws of war. Since the assassination of President Garfield, the United 
States has customarily included in its extradition treaties a provision that 
the murder or assassination, or attempt at such act, of the head of the state, 
certain other high officials, and members of their families, shall not be 
deemed a ‘‘ political offense.’’ 

3. The state in whose territory such an injury or assassination takes place 
is presumed to be responsible. It should make formal amends and pe- 
cuniary reparation to the injured state unless it can demonstrate that it 
was employing the degree of diligence which its special duties of protection 
required. In accordance with this principle, if the official is injured inci- 
dentally to operations of lawful war, both belligerents may escape responsi- 


6 See Geneva Conventions on Terrorism and on an International Criminal Court, Hud- 
son, International Legislation, Vol. 7, pp. 862, 878; Hudson, International Tribunals 
(Washington, 1946), p. 183; Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ this 
JOURNAL, Vol. 41 (1947), p. 57. 

7 Moore, Digest of International Law, Vol. 4, p. 352 ff.; Hackworth, Digest of Inter- 
national Law, Vol. 4, p. 45 ff.; Harvard Research Draft Convention on Extradition, 
Art. 5 (b), this JoURNAL, Supp., Vol. 29 (1935), p. 113 ff. 
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bility. Furthermore, if a state is the victim of insurrection or aggression 
and the official is killed or injured in the area held by the insurgents or the 
aggressor, the state with territorial jurisdiction may escape responsibility. 
If, on the other hand, the injury takes place as a consequence of justifiable 
acts of reprisal or self-help by another state, the state in whose territory the 
incident has occurred, and which by its wrongful conduct has opened itself 
to such measures by other states, cannot escape responsibility for the 
injury.* 

4. If the injury or assassination results from an act of aggression by a 
government other than the government of the territory where it takes place, 
the aggressor government, and not the government of the territory, is re- 
sponsible. If the injury results from the acts of insurgents who are sub- 
sequently successful and become the recognized government of a state, that 
state is responsible.® 

5. If the government of a state is guilty of direct participation or com- 
plicity in such an injury or assassination taking place in its own or foreign 
territory, its responsibility is established, and the reparations which it is 
obliged to pay may be greater than if its responsibility arose only from 
negligence.'° 

The ease of Count Bernadotte differs from most of the precedents in 
several ways. In the first place he was an official, not of a particular 
nation, but of the United Nations, an international organization. In the 
second place, the incident took place in a territory not under the sov- 
ereignty of any recognized state. The city of Jerusalem had formerly 
been under British mandate and since termination of that mandate in the 
spring of 1948, it had been the scene of active fighting between Jews and 
Arabs, though the area in which the assassination took place was actually 
under Jewish control. The plan which had been recommended by the 
United Nations General Assembly contemplated the establishment of an 
international régime for Jerusalem, excluding it from either the proposed 
Jewish or Arab state. 

Another peculiarity of the situation was that the Government of Israel, 
in de facto control of the area, had not been generally recognized. The 


8 Harvard Research Draft Convention on Responsibility of States for Damages done 
in their Territory to the Person and Property of Foreigners, Arts. 12, 14, this JouRNAL, 
Special Supp., Vol. 23 (1929), pp. 193 ff., 196 ff.; Clyde Eagleton, ‘‘ Responsibility for 
Damages to Persons and Property of Aliens in Undeclared War,’’ Proceedings, American 
Society of International Law, 1938, p. 127 ff.; Q. Wright, ‘‘ Responsibility for Losses in 
Shanghai,’’ this JouRNAL, Vol. 26 (1932), p. 586 ff., and ‘‘ Legal Problems in the Far 
Eastern Conflict,’’ Institute of Pacifie Relations, 1941, p. 74 ff. 

* Harvard Research Draft Convention on Responsibility of States, Arts. 13(b), 14, loc. 
cit., p. 195 ff.; Q. Wright, loc. cit., above, note 8. 

10 Charges of complicity by the government aggravated the claims in the cases of the 
Chinese Boxers (1900), and the assassinations at Sarajevo (1914) and Marseilles 
(1934), noted above, note 5. 
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Soviet Union and the United States had accorded it de facto recognition, 
and it had been permitted to plead its case in the United Nations. The 
establishment of Israel as a state had been contemplated in the resolutions 
of the General Assembly. 

Finally, the de facto Israeli authorities had assumed the duty of pro- 
tecting Count Bernadotte by authorizing liaison officers to accompany him. 
Respect for, and protection of his activities, was also implied by the terms 
of the truce which had been agreed upon by the Israeli Government. While 
there is no evidence of complicity by the Israeli Government, the evidence 
seems clear that the assassination was the work of Jewish extremists, 
apparently members of the so-called ‘‘Stern gang’’ whose murderous ac- 
tivities had been continuing for a long time and, while formally condemned 
by the Israeli Government, had not been systematically suppressed. 

Attention may be given to these peculiarities of the case, especially the 
duty of states and governments to protect international officials, and the 
nature of the responsibility of the Government of Israel taking into con- 
sideration its peculiar status, the duties it had assumed, and the peculiar 
status of the area where the event took place. 

The United States has denied that officials of international organizations 
enjoy the privileges and immunities of diplomatic officers under customary 
international law. It has contended that such privileges and immunities, 
insofar as they exist, grow only from special treaties.1: Other governments 
have taken a less rigorous position, and it has been suggested that, while 
international officials do not enjoy precisely the same privileges and im- 
munities as diplomatic officers, they, in principle, enjoy those privileges and 
immunities essential for the carrying on of their functions, such as special 
protection against violence.’* The issue as to the existence of such preroga- 
tives under customary international law is of only secondary importance, 
since the officials of the leading international organizations have, in fact, 
been accorded certain privileges and immunities by the treaties constituting 
the organization, by supplementary conventions and by the legislation of 
states in which these organizations function.'® 

The United Nations Charter provides that the Organization shall enjoy, 
in the territory of each of its members, such privileges and immunities as 
are necessary for the fulfillment of its purposes, and the representatives 
of the members and officials of the organization shall enjoy such privileges 
and immunities as are necessary for the independent exercise of their 


11 Hackworth, Digest of International Law, Vol. 4, p. 419 ff. 

12C, Van Vollenhoven, ‘‘Diplomatie Prerogatives of Non-Diplomats,’’ this JouRNAL, 
Vol. 19 (1925), p. 469; Suzanne Basdevant, Les Fonctionnaires Internationauz (Paris, 
1931), reviewed in this JouRNAL, Vol. 26 (1932), p. 199; Martin Hill, Immunities and 
Privileges of International Officials (Washington, 1947), reviewed in this JovurNAL, 
Vol. 42 (1948), p. 520. 

18 Annual Digest of Public International Law Cases, 1925-26, p. 325. 
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functions in connection with the Organization.'* In pursuance of this pro- 
vision a general Convention on Privileges and Immunities of the United 
Nations was approved by the General Assembly on February 15, 1946, 
and has to date been acceded to by 28 of the members. The United States 
has not yet acceded to this convention, but it has accepted the Headquarters 
Agreement which went into effeet November 21, 1947. Congress also en- 
acted the International Organizations Immunities Act on December 29, 
1945, applicable not only to the United Nations but also to other inter- 
national organizations in which the United States participates. All of 
these instruments provide not only for immunities of the major officials of 
the international organizations dealt with, but also for protection of those 
agencies and their officials by the state in which they function."® 

Notice should be taken of one important case involving the responsibility 
of a state to protect international officials, that of General Tellini, an 
Italian officer assassinated with two of his aides while engaged as a member 
of a commission sent by the Conference of Ambassadors to survey the 
boundary between Greece and Albania in 1923. Mussolini at once made 
severe demands upon Greece, including formal amends, heavy reparation, 
punishment of the guilty, and permission for an Italian commission to 
investigate on the spot. On failure of Greece promptly to respond, he 
authorized the bombardment and occupation of the Greek island of Corfu. 
The incident was considered on the initiative of Greece in the League of 
Nations Council, but in deference to the primary interest of the Conference 
of Ambassadors, in whose service General Tellini was at the time, that 
body assumed jurisdiction, sent an investigating commission to the spot, 
and found that Greece had been negligent in failing to provide adequate 
police, in failing to respond to information that the commission was subject 
to special dangers, and in failing to pursue the criminals.’® Mussolini’s 


14 United Nations Charter, Art. 105. 

15 See United Nations, Report of Seeretary General, 1948, p. 109 ff.; World Peace 
Foundation, International Organization, Vol. 1, pp. 348, 514. The text of the General 
Convention and other documents is printed in Martin Hill, 6p. cit. See also Supple- 
ment to this JOURNAL, p. 1. The text of the Headquarters Agreement is printed in 
International Organization, Vol. 2, p. 164 ff.; also in Supplement to this JouRNAL, 
p. 8. The text of the United States International Organizations Immunities Act is 
printed in this JouRNAL, Supp., Vol. 40 (1946), p. 85. For text of Modus Vivendi con- 
cerning immunity of League of Nations officials in Switzerland, signed Sept. 10, 1926, 
see Hudson, International Legislation, Vol. 1, p. 224. 

16 The Conference of Ambassadors asserted in a communication to the League of 
Nations that ‘‘it is a principle of international law that States are responsible for 
political crimes and outrages committed within their territory,’’ on which M. Hanatoux 
of France commented in the Council that this would not be true unless the words ‘‘for 
the repression of’’ were inserted after ‘‘responsible.’’ A committee of jurists set up 
by the League of Nations Council to answer certain questions which arose from the case 
declared: ‘‘The responsibility of a State is only involved by the commission in its 
territory of a political crime against the persons of foreigners, if the State has neglected 
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demands were, with some modification, supported, the indemnities were 
paid, and Italy withdrew from Corfu. The case was treated as though 
Italy, rather than the Council of Ambassadors, were the offended party, 
the procedure of Mussolini was far from exemplary, and the reparations 
paid by Greece were exorbitant. Nevertheless, the case does indicate the 
responsibility of a state to give suitable protection to international officials 
functioning in its territory. 

While the status of Jerusalem, where the assassination of Count Berna- 
dotte took place, had not been definitely determined, the responsibility of 
the Provisional Government of Israel seems to be clear from the fact of its 
military occupation and its acceptance of responsibility for protection of 
the mission before the event. The fact that the assassins were extremist 
adherents of the Jewish state would not in itself make that state responsible 
unless there were evidence of complicity. The responsibility of Israel 
flowed from negligence or lack of due diligence, rather than from participa- 
tion or complicity in the crime. 

Although the Israeli Government had not been generally recognized, it 
had a de facto status and the promise of acquiring a de jure status which 
gave it some position as a subject of international law capable of being 
responsible under that law. Instances exist where de facto governments 
have been required to make amends as, for example, the demands made by 
the United States upon the Huerta Government of Mexico after the Tampico 
incident in 1914. The Huerta Government had not then, nor did it acquire, 
more than de facto status.’7 

In the cases referred to where high national officials have been injured or 
assassinated, the offended state has usually measured the reparation de- 
manded, not only by the requirements of suitable indemnity to the injured 
person or his family, but also by the requirement of ample indemnity for 
the injured prestige of the state. The idea of punitive, exemplary, or de- 
terrent damages has also frequently played a part. The damages, in short, 
unless determined by arbitration, have usually been fixed by political con- 
siderations, including the character and power of the injured state, rather 
than by any legal principle. They have varied greatly according to the 


to take all reasonable measures for the prevention of the crime and the pursuit, arrest 
and bringing to justice of the criminal. The recognized public character of a foreigner 
and the circumstances in which he is present in its territory entail upon the State a 
corresponding duty of special vigilance on his behalf.’’ League of Nations Official 
Journal, Vol. 4, pp. 1294, 1297; Vol. 5, p. 524; Q. Wright, ‘‘Opinion of Commission 
of Jurists in Janina-Corfu Affair,’’ this JouRNAL, Vol. 18 (1924), pp. 536, 543. 

11 Hackworth, Digest of International Law, Vol. 2, p. 420. The refusal of General 
Huerta to respond to these demands led to the occupation of Vera Cruz by the United 


States. 
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political circumstances, and the exorbitant demands frequently made have 
undoubtedly contributed to war rather than to peace."* 

In international law, however, there can be little doubt but that states 
are responsible for failure to exercise due diligence to prevent, or for 
participation or complicity in, such acts of terrorism, and their failure to 
discharge this responsibility involves a duty to make formal amends, to 
repair the damages so far as money can do so, and to punish the guilty 
individuals.'® The United Nations would seem justified in making de- 
mands upon the Israeli Government in accordance with these principles. 

Another aspect of the problem involves the responsibility of the United 
Nations to protect its agents and to compensate them, or their families, if 
it fails in its duty of protection. <A state frequently affords special pro- 
tection to its national agents in performing services in areas of unusual 
danger, but the responsibility to do so and the consequences of failure to 
give protection are questions of municipal, not of international law. The 
parallel responsibility of an international organization is, however, a ques- 
tion of international law. 

In recognition of this responsibility Secretary General Lie has urged that 
he be provided with armed guards to protect United Nations agencies 
abroad, and a Security Council resolution, initiated by the representative 
of the Argentine Government, expressed the grief of the Council at Count 
Bernadotte’s death, requested that the United Nations flag be kept at 
half-mast for three days, and authorized appropriations to cover all ex- 
penses connected with Count Bernadotte’s death and interment.*° Further 
provision for the family of Count Bernadotte and of other agents of the 
United Nations who have lost their lives in its service would seem to be in 
order. International organizations cannot expect to secure or retain the 
services of competent personnel unless they assume the responsibility for 
protecting them, and as the importance of international organization, es- 
pecially in the political field, increases, this duty will doubtless become more 
burdensome. This responsibility should be recognized, quite apart from 
the right of the United Nations, or other international organizations, to 
demand suitable reparation from the state in whose territory international 


18 H. C. Wang, ‘‘ Measures of Reparation for International Delinquencies’’ (Doctor’s 
dissertation, University of Chicago, 1927), published in part, ‘‘ Responsibility of States 
for International Delinquencies,’?’ Tsing Hua Journal, Vol. 7 (1932), pp. 1, 14. 
Arbitral tribunals have seldom allowed punitive or exemplary damages. Marjorie M. 
Whiteman, Damages in International Law (Washington: Department of State, 1937), 
Vol. 3, p. 1874; E. M. Borchard, The Diplomatie Protection of Citizens Abroad (New 
York, 1919), p. 419. 

19 Borchard, op. cit., pp. 222-23; Whiteman, op. cit., Vol. 1, pp. 23 ff., 80 ff., 136 ff. 

20 United Nations Bulletin, Vol. 5 (Oct. 1, 1948), p. 763. On proposal for armed 
guards, see also Annual Report of Secretary General, 1948, p. xvii, and Recommenda- 
tions of Commission to Study the Organization of Peace, United Nations Guards, Sept., 
1948, 
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officials or representatives fail to enjoy the protection which national states 
or de facto governments should accord them. 
Quincy WRIGHT 


THE DANUBE REGIME AND THE BELGRADE CONFERENCE 


The Belgrade Conference of August, 1948, has added another and very 
unhappy chapter to the already long history of the régime of navigation 
on the Danube. For the Danube, flowing from the Black Forest to the 
Black Sea, has, as Europe’s greatest river,’ at all times played a great role 
in the commerce between Central and Eastern Europe, and has been of 
great importance, too, to Western Europe. 

In the history of the Danube régime there may be distinguished four 
periods. Just as the principle of freedom of navigation on inland water- 
ways in general found expression in bilateral treaties, long before the decree 
of the French Convention of November 16, 1792, and the Vienna Congress, 
so also the first period of the history of the Danube régime begins with 
bilateral treaties.” 

A general regulation of freedom of navigation on international rivers ° 
(rivers traversing or separating more than one sovereign state) was 
achieved by Articles 108-116 of the Vienna Congress Acts of June 9, 1815.4 
But these articles contain only principles which shall form the basis of 
international conventions concerning specific rivers. 

The second period (1856-1920) begins with Articles 15-21 of the Paris 
Peace Treaty of March 30, 1856.5 Article 17 created the Permanent Ri- 
parian Commission and the provisional European Danube Commission. But 
it was the latter, continuously prolonged and reaffirmed in its competence,® 
which became permanent and survived until the second World War. 


1 Apart from the Volga. 

2 The oldest are the Dutch-Turkish Capitulations of 1680. For a list from 1680 to 
1920, see P. M. Ogilvie, International Waterways (New York, 1920), pp. 188-199. 

3 Principal works on this topic: E. Carathéodory, Du droit international concernant 
les grands cours d’eau (1861); Ed. Engelhardt, Du régime conventionnel des fleuves 
internationaux (Paris, 1879); Van Eysinga, Evolution du droit fluvial international 
1815-1919 (Leyden, 1919); idem, Les fleuves et les canaux internationaux (Leyden, 
1924) ; G. Kaeckenbeeck, International Rivers (London, 1918); Lederle, Das Recht der 
internationalen Gewdsser (Mannheim, 1920); H. Wehberg, Die Fortbildung des Fluss- 
Schiffahrtsrechts im Versailles Friedensvertrage (Berlin, 1919); Rich. Hennig, Freie 
Stréme (Leipzig, 1926); H. Triepel, Internationale Wasserliufe (1931); Winiarski, 
‘*Principes généraur du droit fluvial international,’’ Hague Academy of International 
Law, Recueil des Cours, 1933, Vol. IIT, p. 79 ff. 

4 Martens, Nouveau Recueil des Traités, Vol. II, p. 436. 

5 Martens, Nouveau Recueil Général, Series I, Vol. XV, p. 770. 

6 See, particularly, London Conference, March 13, 1871, Arts. 4-7 (Martens, op. cit., 
Ser. I, Vol. XVIII, p. 303); Berlin Congress Act, July 13, 1878 (Martens, op. cit., Ser. 
II, Vol. III, p. 449) ; Convention of London, March 10, 1883 (Martens, op. cit., Ser. II, 
Vol. IX, p. 392). See also D. A. Sturdza, Recueil des documents relatifs a la liberté di 
navigation du Danube (Berlin, 1904). 
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The European Danube Commission * was an international administrative 
organ of the collegiate type, a composite organ; * it had wide competence, 
exceeding that of most other international administrative organs. It had 
legislative competence, judicial functions in civil and criminal eases, in 
the first and second instance, taxing power, its own flag; it was not restricted 
to informational and ministerial functions, or, like other river commis- 
sions, to preparatory, supervisory, mediate functions; it not only co- 
ordinated activities of the member states, but replaced national administra- 
tion, in full independence from territorial authority; ° its legislative acts 
were directly binding upon individuals.'° It did excellent work. 

The third period of the Danube régime (from 1920 to the second World 
War) started with the corresponding articles of the Paris Peace Treaties *! 
concluded after the first World War. These treaties definitely laid down 
the principle of freedom of navigation on international rivers for all flags, 
not merely for those of the riparian states, and expanded internationaliza- 
tion to the ‘‘river system.’’ The whole Danube, from Ulm to its mouth, 
was internationalized.'12 The European Danube Commission ** was main- 


7 There is a rich literature on the Danube régime prior to 1920: J. M. Wolfbauer, 
Die Donau und ihre wirtschaftliche Bedeutung (Vienna, 1880); E. Bontoux, Le Danube 
(Paris, 1878); J. A. de Vieq, De Donau quaestie (Thesis, Leyden, 1884); Geffcken, 
La question du Danube (Berlin, 1883); D. A. Sturdza, La question des Portes de Fer 
(Berlin, 1889); F. Bittel, Uber das Flusschiffahrtsrecht der Donaumiindungen 
(Thesis, Mainz, 1899); G. Radu, Die Donauschiffahrt in ihrer vélkerrechtlichen Entwick- 
lung (Thesis, Berlin, 1909); G. Demorgny, La question du Danube (Paris, 1911); 
J. C. Maican, La question du Danube (Thesis, Paris, 1904); Bleyer, Die zwischenstaat- 
lichen Fragen des Offentlichen Donaurechts (1916); L. Luger, Die internationale 
Rechtsstellung der Donau (Thesis, Wiirzburg, 1918); C. J. Baicoianu, Le Danube 
(Paris, 1917). 

8 See Josef L. Kunz, ‘‘ Experience and Techniques in International Administration,’’ 
Iowa Law Review, Vol. XX XI, No. 1 (November, 1945), pp. 40-57. 

9 Berlin Congress Act, 1878, Act 53. 

10See its police regulations, tariffs of navigation dues, pilotage regulations and 
navigation regulations, Acte public relatif a la navigation des embouchures du Danube 
jusqu’a Galatz, 1865 (Martens, op. cit., Ser. I, Vol. XVIII, p. 143); Acte additionel, 
1881 (Martens, op. cit., Ser. II, Vol. VIII, p. 207, Vol. IX, p. 253). 

11 Treaties of Versailles, Arts. 346-353; St. Germain, Arts. 291-308; Trianon, Arts. 
275-291; Neuilly, Arts. 229-235. 

12 Literature of this period: H. Hajnal, The Danube (The Hague, 1920); Alex. 
Szana, Die Internationalisierung der Donau (Vienna, 1920); Joseph P. Chamberlain, 
The Régime of the International Rivers: Danube and Rhine (New York, 1923), pp. 
13-134; Boshart, Die vdlkerrechtliche Stellung der Donau (Thesis, Wiirzburg, 1924) ; 
E. Morpurgo, Danubio, Saggio storico-politico della questione danubiana (Bologna, 
1923); Jon G. Vidrasco, La voie navigable maritime du Danube (Bucharest, 1924); 
Walker D. Hines, Report on Danube Navigation (Geneva: League of Nations, 1925) ; 
V. M. Radovanovitch, Le Danube et l’application du principe de la liberté de la naviga- 
tion fluviale (Geneva, 1920); J. Blociszewski, ‘‘Le régime international du Danube,’’ 
Académie de Droit International, Recueil des Cours, 1926, Vol. I, pp. 255-340; Henri 
Hajnal, Le Droit du Danube International (The Hague, 1929); Solms-Braunfeld, Die 
volkerrechtliche Stellung der Donau (1931) ; Ottahal, ‘‘ Die vdlkerrechtliche Stellung der 
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tained with its former jurisdiction over the ‘‘maritime Danube.’’ <A new 
Commission, the International Danube Commission,'* was given jurisdiction 
over the ‘‘fluvial Danube’’ from Ulm. This commission was composed of 
eleven members, eight of the riparian,’® and three of non-riparian states.'® 
The new commission had, by no means, the far-reaching competence of the 
European Danube Commission, but was restricted to preparatory and 
supervisory functions. 

The Paris Peace Treaties provided only for provisional regulation. 
Article 349 of the Versailles Treaty provided that the Powers primarily 
interested in the navigation of the Danube should prepare a definitive 
régime. For this purpose an international conference was called in Paris,” 
which elaborated the Statut Définitif du Danube’ Finally, the Statute 
concerning the régime of navigable waterways of international interest, 
annexed to the Barcelona Convention of April 20, 1921,1° has to be taken 
into consideration. 

The fourth period of the Danube régime began with the end of actual 
hostilities in 1945. Since that time shipping between the upper and lower 
part of the Danube had been deadlocked, and even within the Soviet-con- 


europdischen und der internationalen Donau-Kommission,’’ Jahrbuch der Konsularaka- 
demie (Vienna, 1936), p. 56 ff.; Jean Duvernoy, Le régime international du Danube 
(Paris, 1941); Fred L. Hadsel, ‘‘ Freedom of Navigation on the Danube,’’ Department 
of State Bulletin, Vol. XVIII, No. 468 (June 20, 1948), pp. 787-793, 797. 

13 See Bulletin de la Commission Européenne du Danube (Galatz, 1927); Réglement 
de navigation et de police applicable au Bas-Danube (Galatz, 1923); Tarifs des droits 
de navigation (Galatz, 1928). See also La Commission Européenne du Danube et son 
euvre de 1865 a 1931 (Paris, 1931, pp. 526). 

14 See Le Danube International, Journal Officiel de la Commission Interalliée du Dan- 
ube, 1920; Journal Officiel de la Commission Internationale du Danube, 1921. See also 
Commission Internationale du Danube: Dix Ans de Régime International sur le Danube 
Fluvial, 1920-1930. 

15Two German States, one each of Austria, Czechoslovakia, Bulgaria, Hungary, 
Yugoslavia, Rumania. 

16 Great Britain, France and Italy. 

17 Conférence Internationale pour l’établissement du Statut Définitif du Danube 
(Paris, 1921, 2 vols.). This conference published also the following volumes: Conventions 
et réglements relatifs d la navigation du Danube, 1718-1920 (Paris, 1920); Traités rela- 
tifs dla Commission Européenne du Danube (1856-1921) (Paris 1921). See also, Treaties 
and Conventions relating to Navigation on the Danube, 1815-1947, Department of State, 
Documents and State Papers, Vol. I, No. 4 (July, 1948), pp. 250-274. 

18 Paris, July 23, 1921. It came into force on October 1, 1922. The ‘‘River System 
of the Danube,’’ according to Art. 2 of the Statute, includes the Morava and Thaya in- 
sofar as they form the boundary between Austria and Czechoslovakia, as well as the 
Drave, Tisza and Maros. 

19M. O. Hudson, International Legislation, Vol. I, p. 638 ff. See J. Hostie, 
«Régime des voies navigables d’intérét international,’’ Revue de Droit International 
et de Législation Comparée, Vol. XLVIII (1921), p. 532; F. Corthésy, Etude sur la 
Convention de Barcelone sur le régime des voies navigables d’intérét international 
(Thesis, Paris, 1927). 
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trolled area shipping had fallen down. It was the United States which 
most vigorously advocated freedom of navigation on the Danube. The 
Council of Foreign Ministers decided on December 6, 1946, that within six 
months of the coming into force of the peace treaties with Rumania, Bul- 
varia and Hungary, a conference to work out a new convention regarding 
the régime of navigation on the Danube should be called; this conference 
should be composed of the representatives of the seven Danubian states, 
and of the United States, Great Britain and France. The Paris Peace 
Treaties of 1947 contain nothing about this conference, but they do contain 
the following article: 


Navigation on the Danube shall be free and open for the nationals, 
vessels of commerce, and goods of all States, on a footing of equality 
in regard to port and navigation charges and conditions for merchant 
shipping. The foregoing shall not apply to traffic between ports of 
the same State.°° 


In the meantime the Soviet Union had consolidated its hold over Eastern 
Europe, had communized all the Danubian states, except Austria, whose 
governments are directed from Moscow. Behind the Iron Curtain the 
Soviet Union had practically secured a monopoly over Danube navigation. 
In consequence, as the Danube Conference was finally convoked at the end 
of July, 1948, there was no reason for optimism as to the results of this 
conference. 

In fact, as Charles de Visscher has stated,*! the Danube has, among the 
great rivers of Europe, always been the stream which has met the greatest 
obstacles to a really satisfactory international régime. First of all, the 
régime of the river has always been divided: ** from 1856 to 1920 only the 
lower Danube was internationalized ; from 1920 on, there were two Danube 
régimes, two commissions. Second, political influences have always over- 
shadowed economic interests; political influences have dominated and 
shaped the law of the Danube. The maintenance of the European Danube 
Commission ** and the strengthening of its functions had always been a 
part of British policy. On the other hand, Austria-Hungary dreamed of a 


20 Treaties of Peace with Bulgaria, Art. 34; with Hungary, Art. 38; with Rumania, 
Art. 36 (Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Finland, De- 
partment of State Publication 2743, European Series, 27, 1947); this JouRNAL, Supp., 
Vol. 42 (1948), pp. 192, 241, 267. 

21 In his preface (pp. IX, X, XII) to Hajnal, Le Droit du Danube, cited in note 12 
above. 

22 This aspect is stressed by Duvernoy( op. cit. in note 12 above), who speaks of the 
‘‘caractére fractionnel,’’ ‘‘le particularisme du droit danubien.’’ 

23 Hajnal speaks of the Commission as a ‘‘remnant of the European Concert.’’ The 
Commission consisted originally only of the six European Great Powers and Turkey; 
only later was Rumania admitted. 
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policy of hegemony. The small Power, Rumania,” was in constant protest, 
first against Russia, later against Austria-Hungary. 

The momentarily victorious Central Powers made an attempt to bring 
the Danube under their hegemony by Article 24 of the Peace Treaty of 
Bucharest of May 6, 1918.*° This article abolished the European Danube 
Commission; its task was given to a new commission ** consisting only of 
representatives of Germany, Austria-Hungary and the riparian states, 
Bulgaria, Serbia, Rumania and Turkey. The Entente protested (the simi- 
larity with the situation of 1948 is interesting), stressing that the Treaties 
of Paris and London could only be changed with the consent of all the con- 
tracting parties. But at that time, in contrast with 1948, the Allies were 
able to force the abandonment of this article of the Bucharest Treaty by the 
Armistice of November 11, 1918. The victorious Allies themselves allowed 
the European Danube Commission to be composed only of representatives 
of Great Britain, France, Italy and Rumania, excluding not only Austria, 
Hungary and Turkey, but also Germany and Russia.*’ 

Finally, National Socialist Germany denounced by her note of November 
14, 1936,°8 the river régimes of the Paris Peace Treaties, withdrew the 
German representatives from the different river commissions and proposed 
to replace the treaties by bilateral conventions, on the basis of a general 
principle of reciprocity. This note touched the Danube régime only insofar 
as the International Danube Commission, after the German occupation of 
Austria in 1938, had to leave Vienna. 

In Belgrade in 1948 the Soviet Union attempted to legalize her monopoly 
over the Danube and the Western Powers could this time only protest. At 
the Belgrade Conference the Soviet Union was not only the inviting, but 


24See the great number of Rumanians among the writers on the Danube problem. 
See also, specifically, Const. Teodorescu, Rumiinien und die Donauschiffahrt (Thesis, 
Heidelberg); Armand Lévy, La Russie sur le Danube (Protestation des Roumains) 
(Paris, 1853); idem, La Roumanie et la liberté du Danube (Paris, 1853); F. V. Holtz- 
endorff, Rumdniens Uferrechte in der Donau (Leipzig, 1883); Felix Dahn, Eine Lanze 
fiir Rumdnien (Leipzig, 1883); G. Jellinek, Osterreich-Ungarn und Rumdnien in der 
Donaufrage (Vienna, 1884). In the period after 1920 there were difficulties between 
Rumania and the European Danube Commission: H. Hajnal, ‘‘Le conflit diplomatique 
entre le gouvernement de Roumanie et la Commission Européenne du Danube,’’ Zeit- 
schrift fiir Volkerrecht, Vol. XIII (1926); idem, ‘‘La Commission Européenne du 
Danube et le dernier avis consultatif de la Cour,’’ Revue de Droit International et de 
Législation Comparée, Vol. IX (3rd ser.), 1928, p. 625; P. C. I. J.: Judgment No. 16, 
September, 1929, Series A, No. 23; Advisory Opinion, Series B, No. 14. 

25 Martens, op. cit., Vol. X (1921), p. 856. 

26 Commission des Bouches du Danube. 

27 But at the Paris Conference of 1921 the representatives of Germany, Austria, Bul- 
garia and Hungary collaborated on the Statut Définitif du Danube ‘‘avec voix con- 
sultative.’’ 

28 Reichs-Geseteblatt, 1936, II, p. 361. See H. Mosler, ‘‘ Die internationale Rechtslage 
der Rheinschiffahrt nach der Note vom 14. November 1936,’’ Niemeyer’s Zeitschrift, 
Vol. LIT (1936), p. 144. 
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also the dominating Power. As in the Atomic Energy Commission, there 
were two opposite proposals, the American proposal and the Soviet draft.*° 

First of all it is necessary to point out the manner in which the Confer- 
ence was conducted. The chief Soviet delegate, Deputy Foreign Minister 
Andrei Y. Vishinsky, held from the beginning to the end a dictatorial po- 
sition. Contrary to the position of the American Delegation, he declared 
that the problem of this Conference was essentially political.*° The six 
Danubian states accepted en bloc everything the Soviet Union proposed and 
rejected en bloc every amendment of the Western Powers with the usual 
vote of seven to three *! without even considering these amendments. The 
Soviet Union fully enjoyed the ‘‘mechanical voting,’’ against which it 
thunders at Lake Success. There were no genuine negotiations at all.** 

Not only was English excluded as a language of the convention, not only 
did Mr. Vishinsky constantly accuse the Western Powers of imperialism, 
economic penetration and violation of the sovereignty of the Danubian 
states, suspecting such motives behind every word of Western drafts or 
amendments, but he also often did it in the most abusive language. ‘‘The 
door is open for you to go out,’’ he told the Western delegations. They 
have to accept or to leave; for ‘‘what is acceptable in the United States 
draft can be found in the Soviet draft and what is not in the Soviet draft 
cannot be accepted.’’ The British delegate found it necessary to declare 
that Britain is not going to dance according to the Soviet whip. The 
Austrian observer was accused of sabotage and threatened with a deadly 
undertone which made the delegates shiver and the Austrian grow pale. 

As none of the Soviet-dominated states made the slightest suggestion 
for a change in the Soviet draft and as all Western amendments were 
brushed aside, the convention adopted by the Eastern states is practically 
identical with the Soviet draft. The American proposal is highly superior, 
as far as the technique of legal drafting goes. While the Soviet draft 
(and, therefore, the convention) is unacceptable as to contents, it must be 
admitted that the Soviet Delegation came to Belgrade excellently prepared, 

29 This writer wishes to thank Mr. Walter A. Radius, Director, Office of Transporta- 
tion and Communications, Department of State, and an American delegate at the Bel- 
grade Conference, for kindly having sent him the texts of the American proposal as 
well as of the Soviet draft and the convention, the latter two in informal English 
translations from the Russian and French originals, respectively. 

80 See Lenin’s dictum: ‘‘ Law is polities.’’ 

81 There were 57 such votes. 

82 Ambassador Cavendish W. Cannon, chief American delegate, protested at the end 
of the conference ‘‘against Soviet manipulation of the six votes of its puppet States. 
. . « The record shows plainly that the Soviet Delegation went to this Conference un- 
willing to negotiate. . . . The persistent efforts of the . . . Western Delegates to engage 
in genuine negotiations have been rebuffed, sometimes with the most abusive language. 
Every amendment submitted by the Western Powers has been summarily brushed aside. 
The meetings of this Conference have been characterized by constant Soviet dictation. 
The unhappy subservience of the Danubian peoples to Soviet imperialism was never more 
clearly manifested than at this Conference.’’ Department of State Bulletin, Vol. XIX, 
No. 480 (Sept. 12, 1948), p. 333. 
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as far as the whole historical, political, legal and economic background of 
the Danube problem is concerned. 

The American proposal and the Soviet draft have a number of points in 
common: both terminate the European Danube and the International Dan- 
ube Commission; both create, at least in principle, a unitarian Danube 
régime for the whole internationalized Danube, under a single new Com- 
mission ; both give to this new Commission much less far-reaching jurisdic- 
tion than that which the European Danube Commission possessed; both 
affirm the principle of freedom of navigation on the Danube. 

But the points of divergence are of greater importance. We will deal 
first with problems of international law of a more general nature. 

The American proposal (Article 25) provides that the Danube River 
Commission shall be brought into association with the United Nations, and 
that meetings of the Commission shall be open to representatives of the 
United Nations as observers; further, that differences as to interpretation 
and application of the convention shall be settled in accordance with the 
provisions of the United Nations Charter (Article 42). But the conven- 
tion does not mention the United Nations and provides for the settlement 
of disputes by an ad hoc Conciliation Commission (Article 45). 

The American proposal (Article 43) contains an article concerning the 
amendment of the convention, and another article (Article 44) allowing 
the accession by any state, member of the United Nations. The convention 
contains an article on revision (Article 46), but makes the convention a 
closed treaty. Under the American proposal the convention shall come into 
force upon the deposit of ratification of all the ten states participating at 
the conference and of Austria (Article 44). Under Article 47 of the con- 
vention, it shall come into force upon the deposit of six ratifications; this, 
of course, guarantees its coming into force despite the rejection by the 
Western Powers. 

The supplementary protocol to the convention cancels all obligations of 
the International Danube Commission and all obligations of the European 
Danube Commission regarding the payment of credits granted to it by 
Great Britain, France, Russia and other states without compensation. 
The same protocol states that the Paris Convention of July 23, 1921, as well 
as all former acts providing for the establishment of the régime of the 
Danube is null and void. This provision is, of course, a flagrant viola- 
tion of the norm of international law, according to which treaties can only 
be terminated by agreement of all parties thereto. Not only Britain and 
France, but also the United States, not a party to the Paris Convention of 
1921,°* protested.** At this point, however, it must be remarked from an 


33 Nothing is more significant as to the change of the American attitude in foreign 
affairs than the fact that the United States declined the invitation to send a delegate 
to the Paris Danube Conference of 1921. 

34 Ambassador Cannon on Aug. 18, 1948. Department of State Bulletin, Vol. XIX, 
No. 480 (Sept. 12, 1948), p. 333. 
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objective, scientific point of view, that the Western Powers themselves are 
not free from fault, when they agreed at the meeting of the Council of 
Foreign Ministers of December 6, 1946, that only the states which were 
in fact present at the Belgrade Conference be invited to a conference on the 
Danube. They themselves thereby agreed that signatories of the Paris Con- 
vention, in contradiction to its terms, should not be invited to a new Danube 
Conference. The states disregarded include not only Italy, but the Allies, 
Belgium and Greece. The two latter, in accordance with Article 349 of the 
Treaty of Versailles, had been invited by the Conference of Ambassadors to 
participate at the Paris Conference of 1921 and had exercised a good deal of 
influence on the elaboration of the Statut Définitif du Danube; they had, 
under Article 42,*° a clear-cut right to be invited to any conference on the 
revision of the Danube régime. 

There are, further, vital differences as to the Danube régime itself, be- 
tween the American proposal and the Soviet draft (and hence, the conven- 
tion).°® This difference can already be seen in the preamble of the Soviet 
draft, which stresses full navigation on the Danube ‘‘in accordance with 
the sovereign rights of the Danube States.’’ ‘‘The Danube for the Dan- 
ubians’’ was the Soviet slogan. Against ‘‘ Western imperialism’’ the Soviet 
Union insisted on ‘‘sovereignty’’; *7 and it is amazing that the six Eastern 
states, completely under Soviet domination—in many eases against the will 
of the majority of their populations—echoed the sovereignty slogan and 
thanked the Soviet Union. The very convention reaffirms the domination 
and monopoly of the Soviet Union over Danube navigation. 

The first vital difference concerns the composition of the new Danube 
Commission. According to the convention, the Commission consists only 
of one representative of each of the seven riparian states (Article 5). The 
United States had fought hard to get Austria, one of the most important 
Danubian states, admitted to the Belgrade Conference not merely as an 
observer, but as a full member. When that proposal was rejected, the 
American Delegation, in accordance with Article 10 of its proposal, in- 
sisted many times that Austria become immediately a member of the new 
Commission. But Annex I of the convention provides merely that a repre- 


35 Art. 42 of the Paris Convention of 1921 reads: ‘‘. .. Le présent Statut pourra 
étre revisé... (by a)... conférence a laquelle tous les Etats signataires de la 
présente Convention seront invités a participer.’’ 

36 See the declarations of Ambassador Cannon of August 5, 7, 13 and 18, Department 
of State Bulletin, Vol. XIX, No. 476 (Aug. 15, 1948), pp. 197-199; No. 477 (Aug. 22, 
1948), pp. 219-223; statement by Mr. Radius, ibid., pp. 223-24; No. 479 (Sept. 5, 
1948), p. 283; and No. 480 (Sept. 12, 1948), p. 333. See also the article, ‘‘ The Issues 
at Belgrade Were Clearly Drawn,’’ by Walter A. Radius, Department of State Bulletin, 
Vol. XIX, No. 481 (Sept. 19, 1948), pp. 384-385. 

37 Just as in the United Nations Atomic Energy Commission and elsewhere. It is 
interesting to note that a Communistic state is today the principal champion of the most 
traditional conception of ‘‘sovereignty.’’ 
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sentative of Austria shall enter the Danube Commission after the question 
of a treaty with Austria has been settled. 

The United States insisted that Germany, another important Danubian 
state, should be admitted to full and equal membership in the Danube 
River Commission after the entry into force of the treaty of peace with 
Germany. The convention completely ignores Germany now and in the 
future. 

The Western Powers insisted that the non-riparian states, Great Britain, 
France and the United States, be represented in the Commission, defended 
themselves against the accusation of imperialism and economic penetration, 
and justified their inclusion by economic interests, international responsi- 
bilities and treaty rights. The American proposal provided (Article 13) 
that the Commission, thus composed of eleven (later twelve) members, take 
resolutions and recommendations by a two-thirds’ majority, which would 
have provided a security against Soviet domination. But the Commission 
created by the convention consists only of the representatives of the seven 
riparian states, among which the Soviet Union is the only Great Power. 
The Belgrade Conference has shown that the six other delegates will 
blindly vote for whatever the Soviet delegate proposes. 

The second vital difference concerns the functions of the new Commis- 
sion. The American proposal stood for a strong international Commission, 
with competence over the whole internationalized Danube, able to assure 
freedom of navigation on the Danube and uniformity of regulations. The 
Commission created by the convention, sitting at Galatz, is not only Soviet- 
dominated, but impotent; its functions are vague, it depends on the 
riparian states. Moreover, in the two most important parts of the Danube, 
namely, between Braila and the mouth of the Sulina Canal, and in the Iron 
Gates section, two Special River Administrations are set up, composed only 
of the representatives of the two adjacent riparian states, Rumania-Soviet 
Union, and Rumania-Yugoslavia respectively. 

The third vital difference concerns the régime of Danube navigation 
itself. The American proposal (Articles 1, 9) recognizes absolute freedom 
of navigation for all states on the entire ‘‘Danube River System,’’ in ac- 
cordance with the Paris Convention of 1921. But the convention (Articles 
1, 2) restricts freedom of navigation to the Danube proper. The Soviet 
draft, and, hence, the convention, while paying lip-service to the principle 
of freedom of navigation for all states on a footing of equality (Article 1), 
severely restricts this freedom of navigation, whereas Article 1 of the 
American proposals adds to the words ‘‘freedom of navigation’’ the im- 
portant words ‘‘without discrimination.’’ First, the two states of the 
Special River Administrations have complete authority to control the 
Danube gateway from and to the sea and in the Iron Gates section. Then, 
while the vessels of all states have the right of free navigation on the 
Danube, vessels ‘‘entering ports for loading and discharge shall be en- 
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titled to use loading and unloading machinery, etc., on the basis of agree- 
ments, concluded with the appropriate transportation and expeditionary 
agencies’’ (Article 38, Soviet draft, Article 41, convention). But these 
‘‘appropriate agencies’’ are Soviet-sponsored companies in Hungary, Ru- 
mania and Yugoslavia. These companies have varying degrees of Soviet 
ownership, but always effective Soviet control; the general manager is in 
all cases a Soviet citizen. These companies have been given privileged 
treatment and special (in the case of Budapest, nearly exclusive) privi- 
leges; they dominate the Danube fleets in the various countries and have 
obtained control of most of the useful ports and dock facilities. Thus, 
Western shipping is at the mercy of these companies. 

The United States, under these conditions, naturally rejected the con- 
vention and ‘‘will not, of course, recognize for itself or for those ports of 
Austria and Germany which are under its control, the authority of any 
commission set up in this manner to exercise any jurisdiction in those por- 
tions of Austria and Germany.’’ 

The Belgrade Conference is a failure as far as the Danube problem is 
concerned. Although the convention will come into force among the seven 
Eastern states, the Danube remains divided and dead. But there is even 
more to it, which confirms the discouraging statement that international 
law, as far as the laws of war and many other parts are concerned, is in a 
deplorable state of retrogression. As Ambassador Cannon in his final re- 
jection stated, ‘‘The Soviet attitude defeats and destroys the whole concept 
of international waterways which has been the public law of Europe for 
over 130 years.”’ 

The Belgrade Conference presents the picture of a caricature of an inter- 
national conference under totalitarian domination. Last, though not least, 
the Belgrade Conference has once more shown the crisis of our whole 
Western Christian culture, the danger of a new era of barbarism, by the 
tremendous decline of good manners in diplomacy. Such decline is, as 
Anthony Eden has stated, ‘‘at the same time, one of the most troubling 
factors in the present situation of the world.’’ 

Joser L. Kunz 


RECOGNITION OF STATES: SOME REFLECTIONS ON DOCTRINE AND PRACTICE 


‘*The recognition of a new state has been described as the assurance given 
to it that it will be permitted to hold its place and rank in the character 
of an independent political organism in the society of nations.’’?+ The 
practice of states demonstrates that the granting of recognition to a new 
state is productive of juridical consequences in international law, but 


1 Henry L. Stimson, Secretary of State, Address before the Council on Foreign Rela- 
tions, Feb. 6, 1931. Department of State, Latin American Series, No. 4, p. 6. 
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doctrinal controversy has raged over the precise implications of the act of 
recognition and the juridical status of the unrecognized state.” 
Conceptualists, who, like Lauterpacht,® Anzilotti,s and Kelsen,’ start 
from the premise that every juridical order, including international law, 
must determine who are its subjects and at what point juridical personality 
must be attributed to them, feel compelled by their own abstractions to 
regard the act of recognition as constitutive—as creative of legal personality 
in international law. Because international law possesses no central organ 
to perform this ‘‘legal’’ function of the establishment (la constatation) 
of the ‘‘legal fact’’ that a ‘‘state-in-the-sense-of-international law’’ exists, 
the function of recognition is attributed to each previously existing state 
as an ‘‘organ’’ of international law.® Because, however, this decentralized 
method of ‘‘creating’’ new subjects of international law might lead to the 
anomalous situation in which a new community is a state bound by inter- 
national law for recognizing states but not for others, it is convenient to 
posit: (1) that international law contains rules stipulating the requirements 
of statehood and (2) that there is a legal duty under international law to 
recognize a community which meets these requirements of statehood.?. The 
act of recognition thus becomes a ‘‘legal’’ act in the dual sense of being 
required of existing states by international law and of legally creating a 


new subject of international law. 


2See, for example, H. Lauterpacht, Recognition in International Law (Cambridge 
University, 1947); Josef L. Kunz, Die Anerkennung der Staaten und Regierungen im 
Volkerrecht (1928); Sir John Fischer Williams, ‘‘ La Doctrine de la Reconnaissance en 
Droit International et ses Développements Recents,’’ 44 Académie de Droit International, 
Recueil des Cours (1933), pp. 2038-314; idem, ‘‘Some Thoughts on the Doctrine of 
Recognition in International Law,’’ 47 Harvard Law Review (1933-34), pp. 776-794; 
Hans Kelsen, ‘‘Recognition in International Law: Theoretical Observations,’’ this 
JOURNAL, Vol. 35 (1941), pp. 605-617, with comment by Philip Marshall Brown, ibid., 
Vol. 36 (1942), p. 106, and Edwin M. Borchard, ibid., p. 108; Annuaire de l’Institut de 
Droit International, Paris, 1934, pp. 302-357 (Philip Marshall Brown, Rapporteur) and 
Brussels, 1936, I, pp. 233-245, II, pp. 175-255, 300-305 (for English translation of reso- 
lutions adopted, see this JoURNAL, Supp., Vol. 30 (1936), p. 185); Arnold Raestad, ‘‘ La 
Reconnaissance Internationale des Nouveaux Etats et des Nouveaux Gouvernements,’’ 
Revue de Droit International et de Législation Comparée (3rd. Ser.), Vol. 17 (1936), 
pp. 257-313; Louis L. Jaffe, Judicial Aspects of Foreign Relations, In Particular of the 
Recognition of Foreign Powers (1933), Ch. II; Dionisio Anzilotti, Cours de Droit 
International (trad. Gidel, 1929), Vol. I, pp. 159-177; Le Normand, La Reconnaissance 
Internationale et ses Diverses Applications (1899). 

3 Op. cit., p. 7 ff. 

4 Op. cit., p. 160 ff. 

5 Loc. cit., p. 606 ff. 

6 See Lauterpacht, op. cit., p. 6; Kelsen, loc. cit., p. 607. 

7 Although both Lauterpacht, op. cit., p. 26 ff., and Kelsen, loc. cit., p. 607 ff., assert 
that international law determines the requirements of statehood, Lauterpacht asserts and 
Kelsen denies (loc. cit., p. 609 ff.) the duty to recognize a state which fulfills these 


requirements. 
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Although it is possible to conclude, by induction from the practice of 
states, that states achieving recognition possess people, territory, an ef- 
fective government, independence, and the capacity for international rela- 
tions, that same practice seems to indicate that states have no ‘‘legal’’ 
origin.’ A colony revolts or is permitted to secede from the parent country 
and establishes its independent control over its territorial domain; or a 
group of states and territories combine to form a new state (e.g., Yugo- 
slavia in 1918). No rules of international law prescribe or proscribe the 
creation of such a new state; nor, except perhaps in the national juris- 
prudential theology, can the state be said to have had a ‘‘legal’’ origin. 

The origin of the Republie of the Philippines provides an instructive 
example. On July 4, 1946, ‘‘The United States of America and the Re- 
public of the Philippines, being animated by the desire .. . to provide 
for the recognition of the independence of the Republic of the Philippines 
as of July 4, 1946 and the relinquishment of American sovereignty over the 
Philippine Islands,’’ signed at Manila a Treaty of General Relations,® from 
the Preamble of which the above words are taken, and which provides 
further : 


Article I. The United States of America agrees to withdraw and 
surrender, and does hereby withdraw and surrender, all right of pos- 
session, supervision, jurisdiction, control or sovereignty existing and 
exercised by the United States of America in and over the territory 
and the people of the Philippine Islands, except the use of such bases, 
necessary appurtenances to such bases, and the rights incident thereto, 
as the United States of America, by agreement with the Republic of 
the Philippines, may deem necessary to retain for the mutual protee- 
tion of the United States of America and of the Republie of the Philip- 
pines. The United States of America further agrees to recognize, and 
does hereby recognize, the independence of the Republic of the Philip- 
pines as a separate self-governing nation and to acknowledge, and does 
hereby acknowledge, the authority and control over the same of the 
Government instituted by the people thereof, under the Constitution 
of the Republic of the Philippines. 


Article II. The diplomatic representatives of each country shall 
enjoy in the territories of the other the privileges and immunities 
derived from generally recognized international law and usage. 


Article III. Pending the final establishment of the requisite Philip- 
pine Foreign Service establishments abroad, the United States of 
America and the Republic of the Philippines agree that at the request 
of the Republic of the Philippines the United States of America will 
endeavor, in so far as it may be practicable, to represent through its 
Foreign Service the interests of the Republic of the Philippines in 
countries where there is no Philippine representation. The two coun- 


8 Compare Louis Cavaré, ‘‘La Reconnaissance de l’Etat et le Mandchoukouo,’’ Revue 
Générale de Droit International Public, Vol. 42 (1935), pp. 5-99. 
9 Department of State, Treaties and Other International Acts Series, No. 1568. 
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tries further agree that any such arrangements are to be subject to 
termination when in the judgment of either country such arrangements 
are no longer necessary. 


Article VIII. This Treaty shall enter into force on the exchange of 
instruments of ratification. .. . 


It should be noted that although the Preamble states that one of the 
purposes of the treaty was ‘‘to provide for the recognition of the inde- 
pendence of the Republic of the Philippines as of July 4, 1946,’’ the obliga- 
tion assumed by the United States in Article I ‘‘hereby”’ to ‘‘ withdraw and 
surrender ... sovereignty’’ and to ‘‘recognize the independence of the 
Republic of the Philippines as a separate self-governing nation’’ was not 
legally effective, according to Article VIII, until October 22, 1946, the date 
of the exchange of ratifications. It should also be noted that, by an ‘‘In- 
terim Agreement Effected by Exchange of Notes, Signed at Manila, July 
10 and 12, 1946, Effective July 4, 1946,’’ the United States and the Re- 
publie of the Philippines agreed to observe the provisions of Articles IT 
and III of the Treaty, pending the final ratification thereof, in accordance 
with the provisions of a Protocol signed July 4, 1946, to accompany the 
Treaty and which had provided in part: ‘‘It is understood and agreed that 
pending final ratification of this Treaty, the provisions of Articles II and 
III shall be observed by executive agreement.’’ 

It would appear to be significant that the drafters of the Interim Agree- 
ment omitted to stipulate that Article I of the Treaty, providing for the 
recognition of the Republic of the Philippines, should be observed as from 
July 4, 1946. The implication would seem to be that by signing the 
Treaty *° and concluding the Interim Agreement the United States had al- 
ready recognized the independence of the Republic. 

No one will question the conclusion that it was the policy of the United 
States which made possible the independence of her former colony, the 
Philippine Islands. However, was statehood conferred on the Philippines 
in any legal sense by United States recognition? If the Republic of the 
Philippines was not already a state prior to the signing of the agreements 
on July 4, did she have the legal capacity to conclude agreements intended 
to be governed by international law? If statehood and the legal capacity 
to conclude international agreements were conferred by the United States, 
what is to prevent the United States from withdrawing them? It is sub- 
mitted that if the agreements were terminated, the question whether the 
Republic of the Philippines was or was not an independent state would be 
a question of fact, not of law.’ Similarly, although the policy of the United 


10 Cf. Republic of China v. Merchant’s Fire Assurance Corporation of New York 
(1929), 30 Fed. 2d. 278. 

11Compare Wulfsohn v. Russian Socialist Federated Soviet Republic (1923), 234 
N. Y. 372: ‘‘Whether or not a government exists, clothed with the power to enforce its 
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States made it possible for the people of the Philippines to organize them- 
selves as a state, neither the United States nor international law ‘‘created”’ 
that state. 

At this point troublesome theoretical questions recur: Is the new state 
endowed with rights and obligations under international law at birth or 
does it exist in a legal vacuum, without international legal rights and obliga- 
tions with respect to states which have not recognized it? Adherents of 
the constitutive theory of recognition are logically forced to regard the 
new state as without rights or obligations under international law until 
recognized ; although Lauterpacht attempts to minimize the embarrassment 
by taking refuge in his conceptualism. To assert, he writes,!* that ‘‘ whether 
a state exists is a question of fact’’ is ‘‘to predicate that a given legal re- 
sult is a question of fact.’’ Jaffe,!® suggesting the pragmatic approach of 
the foreign office when confronted with the emergence of a new state, ob- 
serves that: 


recognized statehood is but the completion of a process wherein 
fact is informed by law, and where at any particular stage it may be 
difficult to say whether a thing is so because it is the fact or because 
it is the law . . . recognition does not create international personality 
. . . there may be limited relationships, necessarily implying the state- 
hood of the parties, which do not rise to the dignity and completeness 
of the relation between recognizant states. 


Nascent states, however indeterminate their status politically or legally, 
do not exist in a vacuum. Legal and political relations of varying intensity 
with neighboring or more distant states are an immediate or inevitable 
necessity and practice even prior to recognition.‘* Although the pronounce- 
ments of foreign offices and judicial tribunals sometimes echo the constitu- 
tive theory, the practice of states of entering into ‘‘unofficial’’ relations 
with unrecognized states, of concluding international agreements with them, 
of respecting their territorial limits, and of respecting their power to gov- 
ern and establish legal relationships within that territorial domain would 
seem to be predicated, as Lauterpacht admits,’® upon the possession by the 
unrecognized community of ‘‘a measure of statehood’’—.e., of international 
legal personality. Not only is there a necessary implication of the juridical 


authority within its own territory, obeyed by the people over whom it rules, capable of 
performing the duties and fulfilling the obligations of an independent power, able to 
enforce its claims by military force, is a fact, not a theory. For it recognition does 
not create the state, although it may be desirable.’’ 

12 Op. cit., pp. 24, 45 ff. 

13 Louis L. Jaffe, Judicial Aspects of Foreign Relations, In Particular of the Recog- 
nition of Foreign Powers (Harvard University, 1933), pp. 96, 121. 

14 See illustrative materials, sometimes under the rubrie ‘‘Acts Falling Short of 
Recognition,’’ in Moore, Digest of International Law, Vol. I, p. 206 ff.; Hackworth, 
Digest of International Law, Vol. I, p. 327 ff.; H. A. Smith, Great Britain and the Law 
of Nations, Vol. I (1932), pp. 115 ff., 190; Lauterpacht, op. cit., p. 369 ff. 

15 Op. cit., p. 54. 
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capacity of the unrecognized state through its agents to conclude agree- 
ments which are legally binding under international law,'® but the unrecog- 
nized state is regarded as obligated not to commit acts in violation of a law 
by which, according to the constitutive theory, it is not bound. An un- 
recognized state, writes Lauterpacht '* with careful dialectie, 


cannot, in reliance on the formal logie of its non-recognition, claim the 
right to commit acts which if done by a recognized authority would 
constitute a violation of international law. .. . There can be no ob- 
jection to treating the unrecognized state as if it were bound by obliga- 
tions of international law if these obligations are so compelling as to 
be universally admitted and if the non-recognizing state acknowledges 
itself to be bound by them. 


Thus, on May 9, 1922, the American Commissioner in Albania was instructed 
to protest to the governmental authorities of the unrecognized Albanian 
state against their action in depriving American citizens of Albanian origin 
of their American passports and foreing them to take Albanian passports. 
Although the printed correspondence describing the American protest and 
the Albanian engagement to recognize all United States passports contains 
no reference to international law, the evidence suggests that, despite non- 
recognition of Albania by the United States, international law was re- 
garded by both states as regulating their relations and as establishing both 
the delictual responsibility and the contractual capacity of the unrecog- 
nized state.'® 

Since ‘‘unofficial relations’’ are a convenient, although juridically am- 
biguous, device for dealing with communities from which, because of their 
indeterminate status or for political reasons, it is considered desirable to 
withhold recognition, foreign offices have been reluctant to admit a legal 
duty to recognize. ‘‘We are not in a position,’’ admits Lauterpacht '° 
after a barren search for convincing evidence to the contrary, ‘‘to say 
either that there is a clear and uniform practice of states in support of the 
legal view of recognition, or that the process of recognition has invariably 
taken place, in all its aspects, under the aegis of international law.”’ 

A study of the practice of states *° reveals that considerations which have 


16 See, for example, the agreement relating to most-favored-nation treatment and other 
matters concluded by the United States and Albania by exchange of notes at Tirana, 
June 23 and 25, 1922, prior to, and as a condition of, United States recognition of 
Albania as a state on July 28, 1922. U.S. Foreign Relations, 1922, Vol. I, pp. 603-604; 
ibid., 1925, Vol. I, pp. 511-512. 

17 Op. cit., pp. 538-54. 

18 U. S. Foreign Relations, 1922, Vol. I, p. 599; ibid., 1925, Vol. I, pp. 511-514. 

19 Op. cit., p. 78. 

20 As set forth particularly in Moore, op. cit., Vol. I, p. 77 ff.; Hackworth, op. cit., 
Vol. I, p. 195 ff.; H. A. Smith, op. cit., Vol. I, p. 77 ff.; M. W. Graham, The Diplomatic 
Recognition of the Border States: I, Finland; II, Estonia; ITI, Latvia; Lauterpacht, 
op. cit., pp. 12 ff., 26-37; Fontes Juris Gentium, Ser. B, Ser. 1, Tom. 1, Digest of the 
Diplomatic Correspondence of the European States, 1856-1871, p. 130 ff., and ¢bid., 
Tom. 2, 1871-1878, p. 78 ff.; U. S. Foreign Relations, passim. 
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been weighed by foreign offices in determining whether to recognize a new 
state or to defer or withhold recognition include: the freedom of the new 
state from external control; the stability and effectiveness of its govern- 
ment, and perhaps an estimate of its permanence as indicated by popular 
support; the ability, and perhaps the willingness, of the new state to ful- 
fill its obligations under international law; whether ‘‘its existence responds 
to political exigencies’’ in a region such as Europe or the Adriatie or in 
the world community ; the extent to which it ‘‘commands international sup- 
port,’’ v.e., has been recognized by other states; the extent to which its es- 
tablishment affronts principles of dynastic or constitutional legitimacy ; 
whether its recognition would offend an ally or be otherwise premature ; 
whether its recognition would not go far ‘‘to support legitimate enter- 
prise’’ of the recognizing state or be politically advantageous; the use of 
non-recognition as a sanction of national policy or of international law. 
Particular considerations adverted to in state papers may be deemed by 
an observer to be politically noxious or juridically ambiguous but, despite 
occasional references to a natural right to recognition or a moral obligation 
to recognize, the evidence fails to support the thesis that, in granting recog- 
nition, foreign offices regard themselves as fulfilling a legal duty or per- 
forming a function as an ‘‘organ’’ of international law. Was it really 
the failure of Israel to fulfill the ‘‘basie eriteria’’ of statehood or considera- 
tions of British foreign policy and international polities which caused the 
British Foreign Office to decline recognition to Israel in May 1948? *! 
When the United States hastily granted de facto recognition to Israel and 
the Soviet Union countered by granting de jure recognition, and the Arab 
states granted no recognition, does the available evidence suggest that con- 
siderations of national or international politics were subordinated to legal 
eriteria or that any one of these states was fulfilling a legal obligation or 
violating international law? ‘‘The main difficulty with the constitutive 
theory,’’ writes Philip Marshall Brown, ‘‘is that it is mere theory.’’ ** 
What, then, is the juridical function of recognition as determined by state 
pronouncements and conduct? The establishment of diplomatic relations, 
although a normal consequence of recognition, is not a consequence re- 
quired by international law, since states are legally entitled to establish 
‘unofficial relations’’ prior to recognition and to delay, establish or sever 
official diplomatic relations even after recognition. The principal juridical 
funetion of recognition is that, by acknowledging the full status of a 
hitherto indeterminate community, the recognizing state makes possible the 
regularizing of relations between them on the basis of international law. 
The acknowledgment that the recognized political community possesses the 
attributes of statehood and full capacity in international law at the time 
of recognition does not pretend to answer the question as to how long prior 
21 See Philip Marshall Brown, ‘‘The Recognition of Israel,’’ this JouRNAL, Vol. 42 


(1948), pp. 620-627. 
22‘«The Effects of Recognition,’’ this JouRNAL, Vol. 36 (1942), p. 106. 
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to recognition the community may or may not have been in possession of 
the attributes of statehood and legal capacity. The act of recognition is 
thus not constitutive in the sense that it confers international juridical 
personality upon an entity which did not possess it prior to recognition. 
Nor is recognition merely cognition. The cognitive element of acknowledg- 
ing that the recognized community possesses the attributes of statehood 
and capacity under international law is formally embodied in an official 
assurance that the legal consequences of statehood and capacity will be ae- 
cepted by the recognizing state.** 

There is no necessary implication that the probably limited relations be- 
tween them prior to recognition were not governed by international law. 
The theoretical objection that, if the unrecognized state possesses rights 
under international law prior to recognition, it is a violation of inter- 
national law for a non-recognizing state to deny the exercise of these rights, 
assumes too much and proves too little. Even between recognized states 
the exercise of certain rights is suspended when diplomatic relations are 
severed. Moreover, except perhaps in such fields as the extraterritorial 
effect to be given to certain state acts, practice with regard to unrecognized 
states reveals no wholesale disregard of the rights and obligations stipu- 
lated by international law for the governance of international relations. 
The significant fact is that, prior to recognition, relations with an un- 
recognized state are likely to be limited in scope. 

Foreign offices have not been concerned with pushing juridical concep- 
tions to the limit of their logic and have regarded recognition as extending 
the scope of rights and obligations between recognizing and recognized 
states, without indulging in sterile debate as to whether the act of recog- 
nition ‘‘eonfirmed’’ previously existing rights or ‘‘created’’ new rights. 
The practical effect has been an increased sense of obligation on the part 
of the recognizing state and an increasing ability on the part of the recog- 
nized state to secure the enjoyment of its rights abroad. The belief that 
‘‘the unrecognized state and its acts do not legally exist prior to recog- 
nition’’ *4—a confusion exhibited by English and American courts in the 
early 19th century—has influenced national jurisprudence, but appears to 
be based upon a misconstrued judicial deference for the acts of another 
branch of the same government in granting or withholding recognition, or 
upon conceptualist logic, rather than upon the requirements of international 
law.”® 

28 Compare J. L. Brierly, The Law of Nations (3rd ed., 1942), p. 100: ‘‘The primary 
function of recognition is formally to acknowledge as a fact something which has 
hitherto been uncertain, namely, the independence of the state recognized, and to de- 


clare the recognizing state’s readiness to accept the normal consequences of that 

24 Lauterpacht, op. cit., p. 44. Compare Kelsen, loc. cit., p. 608: ‘‘ Before recognition, 
the unrecognized community does not legally exist vis-d-vis the recognizing state.’’ 

25 See P. L. Bushe-Fox, ‘‘The Court of Chancery and Recognition, 1804-31,’’ British 
Year Book of International Law, 1931, p. 63; Bushe-Fox, ‘‘ Unrecognized States: Cases 
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Juridical theories of recognition logically deduced from jurisprudential 
concepts fail to explain the facts of state conduct, and inductions from the 
conduct of states have failed to provide a juridically unambiguous theory 
of recognition. The path to the future is clearly indicated by two considera- 
tions: the decentralized nature of the practice of recognition and the de- 
veloping community interest in the emergence of new states. Collective 
recognition by the Great Powers has been sparingly employed in the past 
and has sometimes savored of collective intervention.*® Whether admission 
to membership in the League of Nations constituted automatic recognition 
was always controversial.*7 Nor has the United Nations clearly settled the 
question of the relation of membership to recognition.** In his A Modern 
Law of Nations, Philip Jessup has proposed that the United Nations Gen- 
eral Assembly might by general convention or declaration establish the 
essential criteria of statehood, provide for a finding that a particular entity 
possesses the required attributes and pledge members not to accord recog- 
nition to new states except in accordance with a standard procedure.*® 
With the centralization of the recognition of states in an international 
organization, the granting of recognition might well acquire the réle of a 
legal function performed on behalf of the organized community of states, 
a role which today appears to exist more in theory than in fact. 

HERBERT W. Briacs 


in the Admiralty and Common Law Courts, 1805-26,’’ ibid., 1932, p. 39; A. B. Lyons, 
‘‘The Conclusiveness of the Foreign Office Certificate,’’ ibid., 1946, pp. 240, 245 ff.; 
Jaffe, op. cit., passim; E. D. Dickinson, ‘‘The Unrecognized Government or State in 
English and American Law,’’ 22 Michigan Law Review (1923), pp. 29, 118. For the 
decision of an international tribunal affirming the declaratory nature of recognition, see 
Deutsche Continental Gas-Gesellschaft v. Polish State, decided Aug. 1, 1929, by the 
German-Polish Mixed Arbitral Tribunal, Recueil des Décisions des Tribunaux Arbitrauxr 
Mizxtes, Vol. IX, pp. 336, 344; see comment thereon by Hans Herz, ‘‘Le Probléme de 
la Naissance de l’Etat et la Décision... du J Aout 1929,’’ Revue de Droit International 
et de Législation Comparée (3rd ser.), Vol. 17 (1936), p. 564. 

26 See, for example, collective recognition of Greece, 1830, British and Foreign State 
Papers, Vol. XVII, p. 191; of Belgium, 1831, ibid. Vol. XVIII, pp. 645, 723 ff.; of 
Montenegro, Serbia and Roumania, 1878, ibid., Vol. LXIX, pp. 758, 761, 763, 862 ff.; 
of Albania, 1921, League of Nations Official Journal (2nd Year, 1921), p. 1195, and 
Gerhard Pink, The Conference of Ambassadors (Paris, 1920-1931), Geneva Studies, 
Vol. XII, Nos. 4-5 (1942), pp. 106-116, 203 ff.; of Estonia and Latvia, 1921, British 
and Foreign State Papers, Vol. CXIV, p. 558, and M. W. Graham, op. cit., p. 290 ff. 
See also British and Foreign State Papers, Vol. CXII, p. 225 ff., Clemenceau to Pader- 
ewski, June 24, 1919. 

27 Graham, op. cit., pp. 295 ff., 300-301, 372, 375-6; Graham, The League of Nations 
and the Recognition of States (1933), and the works there cited. 

28 The Advisory Opinion of May 28, 1948, of the International Court of Justice on 
Conditions of Admission of a State to Membership in the United Nations (Charter, 
Art. 4) (I. C. J. Reports, 1947-1948, p. 57 ff.; this JouRNAL, Vol. 42 (1948), p. 927), 
while dealing with the criteria of membership in the United Nations, discusses neither 
the criteria of statehood nor recognition. 

29 Op. cit. (1948), pp. 44-51. 
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OPERATION OF THE LEGAL ADVISER’S OFFICE 


Under Mr. Charles Fahy,* all of the legal work in the United States De- 
partment of State was brought under the Office of the Legal Adviser and 
the responsibility for passing on all of the Department’s legal problems is 
now vested in the Legal Adviser. The office is divided into nine branches, 
each of which is headed by an Assistant Legal Adviser. In addition, the 
Legal Adviser is assisted by a Deputy Legal Adviser and by an Executive 
Assistant. 

The Assistant Legal Adviser for Administration and Foreign Service 
and his staff are concerned with legal problems relating to administrative 
questions within the Department and the Foreign Service and with prob- 
lems relating to diplomatic and consular immunities. 

Legal problems arising under the Department’s information and cul- 
tural relations programs and the radio foundation and motion picture ac- 
tivities are handled by the Assistant Legal Adviser for Publie Affairs. 

There is an Assistant Legal Adviser for International Claims and one 
for Economie Affairs. The latter deals with such questions as economic 
clauses in the peace treaties, shipping, patents, trade marks, and copyright. 
Its members worked intensively on the preparation of legislation and other 
details of the European Recovery Program. 

The myriad legal questions relating to participation by the United States 
in the United Nations and in other international organizations fall within 
the jurisdiction of the Assistant Legal Adviser for International Organi- 
zation Affairs. 

The functions of the staff working on military affairs and oecupied areas 
include not only problems presented by the occupation of Germany and 
Japan, but also those concerning leased bases and jurisdiction over mem- 
bers of United States armed forces abroad. 

General questions arising chiefly in the geographic offices and divisions 
of the Department are the concern of the Assistant Legal Adviser for Po- 
litical Affairs. 

A Division for ‘‘Special Problems’’ handles questions of nationality, 
immigration, and extradition, as well as various miscellaneous questions 
not otherwise classifiable. 

Finally there is a branch for Treaty Affairs whose functions are self- 
evident from its title. 

The above is the skeleton of the organization of the Legal Adviser’s 
Office. It need hardly be added that no one of the classifications discussed 


* Legal Adviser from June 1946 to August 1947. 


122 


CURRENT NOTES 123 


is water-tight. There is, of necessity, much overlapping which requires 
constant consultation and correlation. A weekly staff meeting is held 
which is designed to serve as a clearing-house for an exchange of views 
and a means of keeping each of the Assistant Legal Advisers informed of 
what the other is doing. 

A great deal of the work consists in rendering written opinions on legal 
questions raised by other offices or divisions prior to their action on any 
particular question. 

Some questions raised in the correspondence received in the Department 
are strictly ‘‘legal’’ questions. Such correspondence is routed directly 
to the Legal Adviser’s Office for reply. In other instances where the legal 
angle may be only one of many facets to a problem the reply, prepared in 
other offices, is routed through the Legal Adviser’s Office for its approval. 

Much of the work of the Department necessitates frequent meetings of 
representatives of the various interested offices or divisions for intensive 
discussion preceding any action or written expression of the Department’s 
position. At such meetings the Department often finds it valuable to have 
a legal representative present to anticipate and comment on any possible 
legal question involved. The Legal Adviser himself attends the semi- 
weekly meetings of the Under-Secretary’s Staff Committee. 

Representatives of the office are present regularly at meetings of other 
intra-departmental committees. Likewise, members of the office sit on 
the working parties of the old State-War-Navy Codrdinating Committee, 
now known as the State-Army-Navy-Air Forees Codrdinating Committee. 

Representatives of the Legal Adviser’s Office also sit as the United States’ 
representatives on some of the committees of the Far Eastern Commission, 
on which eleven countries are represented, and which formulates policy 
decisions for implementation by the Supreme Commander in Japan. 

This is briefly the manner in which the Legal Adviser’s functions are co- 
ordinated in the Department. 

The method of handling legal questions relating to the United Nations, 
and particularly the Headquarters Agreement between the United States 
and the United Nations which was brought into effect on November 21, 
1947, is quite different. Most of the staff of the Assistant Legal Adviser 
for International Organization Affairs have worked on legal problems 
relating to international organization since the time of the Department’s 
planning program for the establishment of an international organization 
for the maintenance of peace and security, prior to the Dumbarton Oaks 
Conference of 1944. 

The staff continues to serve actively in connection with the participation 
of this Government in the United Nations and in the various specialized 
agencies. All of the group, whether in New York or Washington, are con- 
stantly engaged in rendering to the United States Delegation advice on 
the various legal questions arising at the General Assembly. The same 
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services are rendered to the United States representatives to the other 
organs of the United Nations, e.g., the Security Council, the Economic 
and Social Council, the Trusteeship Council, the various commissions and 
subcommissions, and also to United States representatives to the various 
specialized agencies. At the recent Paris session of the General Assembly, 
some of the members of the group served on the United States Delegation, 
where they rendered service of inestimable value. 

It is obvious that, in the performance of these functions, the staff must 
maintain the closest working relationships with the Office of United 
Nations Affairs, known as UNA, which has the general responsibility for 
coordinating the participation of this Government in the United Nations 
and the specialized agencies. 

The unusually close relationship between the offices may be attributed 
to several factors: first, the common devotion to the cause of the United 
Nations; second, the historical fact that the personnel of these two groups 
have worked together on these problems for a period of years, and that, in 
fact, prior to the centralization of all the legal work of the Department, 
the majority of this group of the Legal Adviser’s Office were an integral 
part of UNA. At present, most of this staff is still physically located in 
the same building which houses the various branches of UNA. This has 
been an important factor in maintaining close and effective working re- 
lationships. 

As in every field of law, of course, there are always problems where the 
law is not settled, and where policy considerations may be permissible. 
It is the responsibility of The Legal Adviser to seek to direct this Govern- 
ment’s influence toward the strengthening of international machinery for 
the development of international law, particularly the International 
Court of Justice and the United Nations International Law Commission 
for the development and codification of international law. The day-by- 
day implementation of the philosophy that international society must be 
based upon principles of justice and law is the general responsibility of 
the Department of State as a whole. It is obviously also the particular 
responsibility of the Legal Adviser’s Office, because it is this office which 
has the special technical knowledge required for this task. There is no 
problem which may arise which cannot be solved with due regard for both 
legal principle and political necessity. 

The Headquarters Agreement with the United Nations? has presented 
novel problems, for it establishes a unique relationship between this Gov- 
ernment and an international organization. The negotiation of the Agree- 
ment between representatives of the United States and representatives of 
the Secretary General of the United Nations involved not only constitu- 
tional problems which infrequently arise but constitutional problems 
which were completely new. One of the first problems that was consid- 


1 For text of Agreement, see Supplement to this JOURNAL, p. 8. 
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ered and one with which the Federal Government has infrequently been 
faced was that of the extent to which it was legally necessary for the State 
of New York to participate in the negotiations and in the conclusion of 
the Agreement. Since the United Nations required an area where it could 
function uninterrupted by Federal, State, or local authorities, the question 
arose as to whether the establishment of the Headquarters District within 
any State involved an impairment of the territory of that State so as to 
require the State’s consent to the establishment of the Headquarters within 
its boundaries. This Government was extremely fortunate in New York 
State in dealing with this problem, inasmuch as Senator Pliny Williamson, 
assisted by a joint committee of the New York Legislature, Mr. Orrin 
Judd, a special representative of Governor Dewey and Mr. Murphy, the 
Corporation Counsel of New York City, were most helpful at all stages of 
the negotiations with the United Nations. The legislature of the State of 
New York readily consented to the cession of jurisdiction necessary to re- 
solve any doubts as to the constitutionality of the Agreement. 

The Headquarters Agreement has established within the United States 
an area which is described by the Agreement as inviolable. Section 9 pro- 
vides that the Headquarters shall be inviolable and ‘‘ federal, state, or local 
officers or officials of the United States, whether administrative, judicial, 
military, or police, shall not enter the Headquarters District to perform 
any official duties therein except with the consent and under conditions 
agreed to by the Secretary General.’’ It further provides that the service 
of legal process may take place within the Headquarters District ‘‘only 
with the consent of and under conditions approved by the Secretary Gen- 
eral.”’ 

Making the Headquarters District of the United Nations inviolable does 
not, of course, amount to transferring sovereignty over the area to the 
United Nations. In fact, the Agreement contains in Section 7 a provision 
to the effect that the ‘‘federal, state, and local law of the United States 
shall apply within the Headquarters District.’’ Furthermore, the ‘‘ federal, 
state, and local courts of the United States shall have jurisdiction over acts 
done and transactions taking place in the Headquarters District.’’ The 
exception to these provisions is that the United Nations, within the Head- 
quarters District, is to have power to make regulations ‘‘establishing therein 
conditions in all respects necessary for the full execution of its functions.”’ 
From these provisions, it will not be possible for an enterprising business- 
man to establish within the Headquarters District a gambling casino or 
other type of ‘‘business’’ that could not legally operate under the laws 
of the State of New York. Nor will it be possible to use the Headquarters 
District for making contracts outside the effect of the law of New York. 

The fact that the Headquarters District is to be inviolable raises certain 
problems in connection with police operations in New York City. For ex- 
ample, one may query whether the principle of ‘‘hot pursuit’’ would be 
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applicable in the event a person attempting to evade capture by the New 
York City police were to flee into the Headquarters District. As a practi- 
eal matter, of course, it will be in the interests of the United Nations to 
make sure that the Headquarters District does not become a haven for 
persons fleeing arrest. Although the Headquarters District is inviolable, 
one would expect the Secretary General of the United Nations to work out 
an arrangement with the State and local authorities whereby the hypo- 
thetical case of ‘Shot pursuit’’ could be settled in the best interests of all— 
except the pursued. 

The fact that the Headquarters District is within Manhattan and covers 
an area of land eriss-crossed by underground construction makes it neces- 
sary to provide for the Secretary General to issue passes to duly authorized 
employees of the City and State of New York to enable them to ‘‘inspect, 
repair, maintain, reconstruct, and relocate utilities, conduits, mains and 
sewers within the Headquarters District.”’ 

One of the requirements of the United Nations in establishing its Head- 
quarters in the United States was that persons having business with the 
United Nations should be guaranteed access to the Headquarters at all 
times. Thus, regardless of the relations existing between this Government 
and any other government, if representatives of that other government re- 
quire access to the Headquarters District of the United Nations, they must 
be able to reach the Headquarters District. Therefore, for certain cate- 
gories of individuals, spelled out in Section 11, the Federal, State and local 
authorities of the United States are obligated ‘‘not to impose any impedi- 
ments to transit to or from the Headquarters District.’’ It should be noted 
that this obligation applies only to the Headquarters District. Section 12 
provides that this right of access shall be applicable ‘‘irrespective of the 
relations existing between the governments of the persons referred to . 
and the Government of the United States.’’ The Government of the United 
States reserves the right, however, in Section 13 to discuss with the Secre- 
tary General arrangements ‘‘for registering the arrival and departure of 
persons who have been granted visas valid only for transit to and from the 
Headquarters District and sojourn therein and its immediate vicinity.’’ 
This means that, in the unusual case when a person representing a govern- 
ment with which the United States does not have diplomatic relations seeks 
to come to the Headquarters District for official business, the United States 
might grant him a visa which would be valid only for transit to and from 
the Headquarters and for sojourn in its immediate vicinity. 

Of course, establishing the Headquarters of the United Nations in the 
United States and granting a right of access to it involves granting per- 
mission to some persons to come to the United States who would not, under 
our present immigration laws, be admissible. Section 13 of the Head- 
quarters Agreement concerns this problem. Such persons would be ad- 
missible only for the purpose for which they came, and Section 13 provides 
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that in the case of abuses by such a privileged person, presumably by acts 
in violation of American law, he shall not be granted ‘‘exemption from the 
laws and regulations of the United States regarding the continuing resi- 
dence of aliens.’? Thus, if a person gains access to the United States by 
reason of the fact that he is an employee of the United Nations and, after 
arrival, engages in activities which are outside the scope of his official 
activities and which would render him liable to deportation, Section 13 
makes it clear that he has no immunity from our deportation laws. 

Of course, there will be many other problems which will arise under 
the Headquarters Agreement. We are, for example, required by the Act of 
Congress authorizing the United States to accept the Headquarters Agree- 
ment to define, in a supplemental agreement with the United Nations, the 
phrase ‘‘immediate vicinity’’ as used in the Agreement. It is suspected 
that it will be about as difficult to define the phrase 
for the purposes of the Headquarters Agreement as it would be to deseribe 


‘ b 


‘immediate vicinity’ 


to a jury the characteristics of a ‘‘reasonable man.’”’ 
ERNEsT A. Gross 


The Legal Adviser, Department of State 


SECOND INTERNATIONAL CONFERENCE OF THE LEGAL PROFESSION 


The International Bar Association held its Second Conference of the 
Legal Profession in the Peace Palace at The Hague from August 15 to 21, 
1948. 

Details regarding this new organization, which is a federation of the 
leading Bar Associations of the world, are set forth in the January, 1948, 
issue of this JouRNAL.'. It was founded February 17, 1947, in New York 
City, and its head office is required to be located at the seat of the head- 
quarters of the United Nations. Attendance at its conferences, which will 
occur at intervals of approximately two years, is open to official delegates 
from member Bar Associations, patrons who pay annual dues of $25, and 
invited guests. Voting is confined to official delegates. Over a hundred 
thousand lawyers from every continent are now represented in the Inter- 
national Bar Association through its component bodies. 

The participants in the Hague Conference came from fifty-five nations. 
One hundred and seventy-six scholarly papers were submitted to the Con- 
ference for consideration. 

The plenary sessions dealt with two principal topics, ‘‘The Restoration 
of Law and Property Rights after World War IIT,’’ and ‘‘ An International 
Code of Ethics for Lawyers.’’ Twenty-five papers were presented on the 
first topic from leading authorities in The Netherlands, England, Switzer- 
land, Norway, France, the United States, the Philippines, Ecuador, Austria, 
Greece and Germany. Discussions of ‘‘An International Code of Ethies 
for Lawyers’’ centered principally upon the draft code prepared at the 


1 Vol. 42 (1948), p. 164. 
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Lima Conference of the Inter-American Bar Association. There were 
five papers upon this subject from Brazil, Peru, France, The Netherlands 
and the United States. 

In addition to the plenary sessions, seventeen symposia were held upon 
other topics. These included ‘‘The Progressive Development of Inter- 
national Law,’’ on which thirty-four papers were submitted from Sweden, 
Greece, France, Brazil, China, Colombia, Costa Riea, Iraq, Cyprus and 
the United States; ‘‘Nationality, Naturalization and Immigration,’’ with 
five papers from Finland, India, The Netherlands, France and the United 
States; ‘‘The Administration of Justice,’’ with eleven papers from France, 
New Zealand, Norway, Switzerland, the Vatican and the United States; 
‘*Admiralty and Prize Law,’’ with three papers from The Netherlands 
and France; ‘‘International Air Law,’’ with seven papers from England, 
Switzerland, Belgium, Mexico, France and the United States; ‘‘ Legal Edu- 
eation and Admission to the Profession,’’ with five papers from England, 
New Zealand, The Netherlands and the United States; ‘‘The Status of 
Lawyers and of their Organizations and Legal Aid,’’ with nineteen papers 
from Austria, India, Malaya, Canada, England, Nyasaland, Spain, Switzer- 
land, Seotland, The Netherlands, Liberia, Mexico, and the United States; 
‘*Uniformity in Negotiable Instruments and Similar Documents,’’ with 
two papers from Argentina and the United States; ‘‘Principles to be fol- 
lowed in Recognizing Foreign Instruments,’’ with four papers from France, 
The Netherlands and the United States; ‘‘Industrial Property, Patents, 
Trade-Marks and Copyrights,’’ with fourteen papers from England, Scot- 
land, India, Argentina, Belgium, France, Cuba, The Netherlands and the 
United States; ‘‘Business and Social Law,’’ with five papers from Vene- 
zuela, the Netherlands East Indies, and the United States; ‘‘ International 
Fiscal Law,’’ with nine papers from the United States, The Netherlands, 
United Kingdom, and France; ‘‘The European Recovery Program,’’ with 
one paper from the United States; ‘‘International Penal Law,’’ with five 
papers from Argentina, Greece, Mexico, France and the United States; 
‘*Renvoi,’’ with a paper from the United States and discussion of the 
draft convention on Renvoi by lawyers from the Netherlands East Indies, 
Great Britain and the United States; ‘‘Human Rights,’’ with six papers 
from Cuba, Iran, France, and the United States; and ‘‘Comparative Law,”’ 
with sixteen papers from Venezuela, Cuba, Argentina, Belgium, Syria, 
Uruguay, Korea, Austria, Trinidad, the West Indies, Spain, The Nether- 
lands, Egypt, France and the United States. 

Chief credit for the brilliant suecess of the Conference is due to the 
Netherlands Bar Association, the Netherlands Government and the Munici- 
pal Governments of The Hague and Amsterdam, which were the hosts of 
the occasion. Special mention should be made of Jkr. J. Drost, President 
of the Netherlands Bar Association; Dr. Edward V. Saher, Chairman of the 
Program Committee; and the Carnegie Foundation and the International 
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Court of Justice, which made available the facilities of the Peace Palace. 

Speakers at the formal gatherings included The Right Honorable Robert 
Gordon Menzies, former premier of Australia; Dr. Ivan Kerno, Assistant 
Secretary General and Chief Legal Officer of the United Nations; Hon. Th. 
R. J. Wijers, Minister of Justice of The Netherlands; Sir David Smith, of 
New Zealand; M. Robert Martin, of Franee; Hon. C. L. Simpson of Liberia ; 
Dr. Yuen-li Liang, Director of the Division on the Development and Codifi- 
cation of International Law of the United Nations; Sr. Esteban Palacios 
of Venezuela, and Mr. A. Assam of Iraq. 

The presiding officers of the plenary sessions and of the various symposia 
ineluded Jkr. John Drost (Netherlands), M. Pierre Lepaulle (France), Mr. 
Maurice E. Bathurst (U. K.), Dr. Camilio de Brigard Silva (Colombia), 
Mr. C. J. Colombos (U. K.), Dr. Paul de Auer (Austria), Hon. Sir David 
Smith (New Zealand), Hon. C. L. Simpson (Liberia), Sr. Natalio Chediak 
(Cuba), Sr. José P. G. de Lima (Venezuela), Jkr. K. Jansma (Nether- 
lands), Mr. Mitchell B. Carroll (U. S.), Mr. Robert N. Anderson (U. S.), 
Prof. Simon Sassereth (Belgium), Prof. W. Feireira (Brazil); Hon. Flor- 
ence EK. Allen (U. 8.), Sr. Emilio da Gunha Azorin (Spain), Mr. Thomas 
Raeburn White (U. S.), Sir Benegal Rau (India), Dr. E. von Saher 
(Netherlands), Mr. George Maurice Morris, (U. S.), Dr. E. Hunna 
(Austria), M. le Goff (France), Hon. C. H. Berle (Australia), Prof. H. E. 
Yntema (U. 8.), Mrs. Martha Borm-Reid (England), Sr. Martin van der 
Plaz (Venezuela), Taghi Nassr (Turkey), Mr. John G. Archibald (Eng- 
land), Ang. C. Taoukalas (Greece), J. G. Krigger (Netherlands East 
Indies), Raphael Aghababian (Iran) and Sr. E. Salazar (Ecuador). 

Resolutions were approved by the House of Deputies (1) recommending 
that nations ‘‘consistently make greater use of the facilities of the United 
Nations,’’ and that ‘‘whenever resort to judicial or arbitral processes is 
decided upon it be pursued through the organs of the United Nations 
rather than through ad hoc tribunals’’; (2) offering collaboration with and 
assistance to the International Law Commission; (3) declaring the ad- 
visability of calling a conference to amend the Charter of the United Na- 
tions; (4) favoring the holding of individual violators of international law 
personally responsible for their aets; (5) recommending the preparation 
of a draft International Code of Ethics for Lawyers; (6) favoring the re- 
laxation of restrictions on travel; (7) favoring summary procedure to 
recognize foreign divorcees when granted for ‘‘adultery or on grounds of 
a similar strict character’’; (8) recommending adequate and simple and 
inexpensive appeal procedure in criminal cases; (9) recommending c¢o- 
operation with other bodies to promote the unification of maritime law and 
to consider the ‘‘setting up of an International Maritime Court with 
optional jurisdiction in maritime and aeronautie cases and open to indi- 
vidual nationals of the contracting States;’’ (10) recommending certain 
minimum standards of legal education and basie cultural education for all 
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lawyers authorized to practice the profession; (11) directing the investiga- 
tion of the adequacy of existing facilities for legal aid; (12) urging assist- 
ance to persons deprived of diplomatic or consular protection; (13) ap- 
proving the preparation of a tentative draft of a uniform law of negotiable 
instruments; (14) recommending universal adherence to the Paris Conven- 
tion of 1883 as amended, regarding individual property, and the acceptance 
of the jurisdiction of the International Court of Justice to interpret its 
application; (15) opposing double taxation; (16) opposing requirements 
in treaties for mutual assistance in the assessment and collection of taxes, 
and recommending the inclusion of courses in tax law in legal training; 
(17) favoring codperation with the United Nations in the definition of in- 
ternational penal offenses and in providing an ‘‘international peace guard 
force’’ to suppress such offenses; and (18) recommending prompt action 
to effectuate the principles of the United Nations Charter respecting equal 
rights of women. 

The following officers of the Association were elected: President, J. 
Drost (Netherlands) ; Speaker of the House of Deputies, George M. Morris 
(U.S. A.) ; Seeretary General, Amos J. Peaslee (U.S. A.) ; Treasurer, Ed- 
ward V. Saher (Netherlands); Executive Council, Dr. Emerich Hunna 
(Austria), Sam J. C. Kadirgamar (Ceylon), Kamil Youssef Saleh (Egypt), 
Sir David Smith (New Zealand), Pierre Lepaulle (France), Thomas G. 
Lund (England), and Robert N. Anderson (U.S. A. ). 

Invitations for the next International Conference of the Legal Profes- 
sion were received from the leading Bar Associations of England, France, 
Spain, Egypt and Iran. The time and place of the next conference will 
be decided by the Executive Council. 

Communications with the International Bar Association should be ad- 
dressed to its Secretary General, 501 Fifth Avenue, New York 17, N. Y. 


J. PEASLEE 


SIXTH INTER-AMERICAN BAR CONFERENCE, DETROIT, MAY 22- JUNE 1, 1949. 


On May 22, 1949, lawyers of this Hemisphere will assemble at Detroit 
for the Sixth Conference of the Inter-American Bar Association. This is 
the first conference of the organization to be held in the United States, 
previous meetings having been held in Havana (1941), Rio de Janeiro 
(1943), Mexico City (1944), Santiago (1945), Lima (1947)... The As- 
sociation is composed of legal organizations in all of the nations of this 
Hemisphere except El Salvador and Nicaragua. The Society is a member 
and has been asked to appoint delegates to represent it at the Detroit 
meeting. 


1 This JouRNAL, Vol. 37 (1943), p. 666; Vol. 38 (1944), p. 684; Vol. 39 (1945), p. 
553; Vol. 40 (1946), p. 820; Vol. 41 (1947), p. 138; Vol. 42 (1948), p. 423. 
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The topies for the Sixth Conference will be discussed in seventeen com- 
mittees and sections. Among topics to be considered mention is made of 
the following items of special interest to our members: 


CoMMITTEE I. Immigration, Nationality and Naturalization. 

1. Legal problems connected with the facilitation of the settlement 
of European displaced persons in the Americas. 

2. Administrative procedures in handling admission or exclusion of 
aliens. 

3. The legal effects of dual nationality. 

4. Fundamental principles relating to the ascertainment of national- 
ity. 

KEKEK ERE EE 
ComMMITTEE XVII. Post-War Juridical Problems. 

1. A study and report on fundamental human rights, including a 
study of the fundamental human rights now accorded constitutional 
protection in the Americas and a report on the advisability of formu- 
lating and adopting a uniform charter of rigiits with emphasis on 
the three following categories: 

a. Freedom of expression—embracing freedom of speech, as- 
sembly, press and religion. 

b. Guarantees of fair trials to persons accused of crime. 

e. Freedom of minority groups from discrimination. 

2. Privileges and immunities of international organizations and 
the personnel thereof. 

The Society has been asked to prepare the principal paper on the first 
topie of Committee XVII quoted above. We shall be glad to have our 
members prepare papers on this topic or on any of the other topies.? 

The State Bar of Michigan has made arrangements for the reception and 
entertainment of delegates and will have the full cooperation of the Uni- 
versity of Michigan and of the Detroit Bar Association. The opening ses- 
sion will be held in the auditorium of the Masonie Temple, Detroit, on the 
evening of May 22 and addresses will be delivered by Honorable Joseph 
A. Moynihan, President of the Inter-American Bar Association; Hon- 
orable Frank E. Holman, President of the American Bar Association; 
Honorary President Hernando de Lavalle of Lima, Peru; Honorable 
Stanley H. MeCuaig, President of the Canadian Bar Association; and 
Honorable Frank H. Boos, President of the State Bar of Michigan. Presi- 
dent Harry 8. Truman has been especially invited to deliver an address 
on this oceasion. On Monday evening, May 235, Dr. Claude Horack, former 
Dean of Duke University Law School, is scheduled to make a report on his 
survey of Latin American law schools that is to form the basis of inter- 
change of credits between the law schools of this Hemisphere. <A special 
session of the Supreme Court of Michigan will be held on May 25, with 
addresses by Chief Justices of Latin American countries. The Detroit 

2A full list of topics can be obtained from William Roy Vallance, 1129 Vermont 
Avenue N. W., Washington 5, D. C. 
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Bar Association will give a dinner that evening in honor of the visiting 
judges, the Michigan Supreme Court and delegates. On May 28 the 
delegates will be guests at the University of Michigan. Following round- 
table discussions arranged by Dean E. Blythe Stason, they will be enter- 
tained at a dinner at which Senator Arthur H. Vandenberg will be the 
principal speaker. <A ball in honor of the delegates on May 31 will close 
the entertainment program. 

Previous conferences have resulted in improvement of the laws and of 
the administration of Justice, and in the development of better understand- 
ing among the members of the legal profession in this Hemisphere. The 
Detroit meeting should give a further impetus to these activities. 

Roy VALLANCE 
Secretary General, 
Inter-American Bar Association 


PROPOSED CONFERENCE TO STUDY LAWS OF WAR AND NEUTRALITY 

A group of Latin American and European professors has taken the 
initiative of convoking an unofficial conference, the purpose of which is 
to study and suggest to governments and to publie opinion in general 
modifications of the Hague conventions of 1899-1907 on the laws and eus- 
toms of war on land, and of neutrality; to activate the principles of naval 
warfare recognized at the London Conference of 1909; and to draft rules 
for aérial warfare which will assure within the modern means of attack 
and defense the greatest protection of civil populations. The conference 
will also consider any other related matters which the delegates may sug- 
vest by majority vote. 

The proposed conference, which is expected to take place in Buenos 
Aires early in 1949, has the support of a number of prominent international 
lawyers and professors in Latin America. The members of the American 
Society of International Law who are interested in the forthcoming confer- 
ence have been invited to participate in its deliberations. 


GERMAN OFFICE FOR PEACE QUESTIONS 


The JouRNAL has received a communication from Dr. Rudolf Vogel, of 


Stuttgart, Germany, calling attention to the establishment of a German 
Office for Peace Questions (Deutsches Biiro fiir Friedensfragen). In 
March, 1947, General Clay approved the application of the Minister-Presi- 
dents of Bavaria, Wuerttemberg-Baden and Hesse and the President of 
the Senate of Bremen to establish a common agency for peace questions 
for the Linder of the United States Zone. Accordingly, in April, 1947, 
a German Office for Peace Questions was created for the purpose of col- 
lecting material on all questions concerning a German peace treaty, for 
use in case of future negotiations with the Allied Powers on the subject. 
The Office has headquarters in Stuttgart and is under the direct supervision 
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of an administrative committee appointed by the Minister-Presidents. Dr. 
Fritz Eberhard, State Secretary for Wuerttemberg-Baden, is Director of 
the Office. Dr. Vogel, Chief of the Press Section, states that the Office 
would appreciate receiving any material or documents which might be of 
use to it, and would be happy to send any material desired or to assist any 
of the JoURNAL’s readers who might come to Germany. 


FOOD AND AGRICULTURE INTERNATIONAL LAW JOURNAL 

The first number has appeared of a publication bearing this title. It 
replaces the International Bulletin of Agricultural Law, published by the 
International Institute of Agriculture and the Food and Agriculture 
Organization of the United Nations. The new journal will assemble the 
legislation and jurisprudence concerning nutrition, agriculture, fishery, 
game and forestry, and will aim to give a general review of the development 
of law in these different fields. The first number is of an experimental 
character. It covers the half-vearly period from January to June of 1947. 
The American headquarters of the organization is No. 2000 Massachusetts 
Avenue, N. W., Washineton 6, D. C. 


ANNUAL MEETING OF THE SOCIETY 
The Annual Meeting of the American Society of International Law will 
be held in Washington, D. C., at the Carlton Hotel, on April 28, 29 and 30. 
The Committee on Annual Meeting is now making plans for the sessions, 
the program for which will be announced later. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YUEN-LI LIANG * 


THE SO-CALLED “DOUBLE VETO” 


Article 27, paragraph 3, of the Charter of the United Nations lays down 
that ‘‘Decisions of the Security Council on all other matters [than pro- 
cedural] shall be made by an affirmative vote of seven members including 
the concurring votes of the permanent members.’’! This requirement of 
unanimity of the permanent members of the Security Council is the basis 
of what is generally referred to as the ‘‘veto power.’’ The expression 
‘‘double veto’’ is used in journalistic language to describe a succession of 
two negative votes: (1) when a permanent member casts a negative vote 
in a decision to be taken regarding the preliminary question as to whether 
or not a certain matter is a procedural one, and (2) when, after this pre- 
liminary vote, the same permanent member casts another negative vote in 
the non-procedural decision itself. 

At the 281st meeting of the Security Council on April 12, 1948, Mr. 
Santa Cruz, representative of Chile, who on behalf of his government had 
drawn the attention of the Security Council to the situation in Czechoslo- 
vakia which, it was alleged, might ‘‘endanger international peace and se- 
curity,’’ was invited, under Article 31 of the Charter, to participate without 
vote in the discussion of this question in the Security Council. He pro- 
posed that the Security Council might consider it appropriate to appoint 
a body to hear and examine the evidence which Dr. Jan Papanek, former 
Czech representative to the United Nations, had offered to present to the 
Security Council. His proposal, submitted in the form of a draft resolu- 
tion, read as follows: 


Wuereas the attention of the Security Council has been drawn by 
a Member of the United Nations, in accordance with Articles 34 and 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Messrs. Roberto Herrera and F. 
Blaine Sloan for assistance in the preparation of the notes. 

1 Article 27 of the Charter reads in full as follows: 


‘*1. Each member of the Security Council shall have one vote. 

‘*2. Decisions of the Security Council on procedural matters shall be made by an 
affirmative vote of seven members. 

‘*3. Decisions of the Security Council on all other matters shall be made by an 
affirmative vote of seven members including the concurring votes of the permanent 
members; provided that, in decisions under Chapter VI, and under paragraph 3 of 
Article 52, a party to a dispute shall abstain from voting.’’ 
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30 of the Charter, to the situation in Czechoslovakia which may en- 
danger international peace and security; and the Security Council has 
been asked to investigate this situation; and 

WHEREAS during the debate which took place in the Council ex- 
istence of further testimonial and documentary evidence with regard 
to this situation has been announced ; 

Wuereas the Security Council considers advisable that such further 
testimonial and documentary evidence should be heard, therefore to 
this end, and without prejudice of any decisions which may be taken 
in accordance with Article 34 of the Charter, the Security Council 

RESOLVES 

To appoint a Sub-Committee of three members and instructs this 
Sub-Committee to receive or to hear such evidence, statements and 
testimonies and to report to the Security Council at the earliest pos- 
sible time.” 


At the 288th meeting of the Security Council after a debate on the ques- 
tion,*? Dr. Arce, representative of Argentina, requested that the Chilean 
draft resolution be put to a vote.* 

Mr. Gromyko, representative of the Soviet Union, considered that the 
draft resolution submitted by Chile was not of a procedural character, for 
it substantiated the demand for an investigation by referring to Article 34 
of the United Nations Charter. This article provides for the investigation 
of any situation which might lead to international friction or give rise to a 
dispute. Moreover, the investigation itself must be aimed at determining 
whether the continuance of the existing situation is likely to endanger the 
maintenance of international peace and security. In his opinion, therefore, 
the voting procedure to be followed by the Security Council should be that 
which applies to draft resolutions concerning matters of substance. He de- 
manded that the Security Council first decide whether the Chilean draft 
resolution was of a procedural or of a substantive character.® 

Mr. Warren Austin, representative of the United States, on the other 
hand, considered that the draft resolution to establish a subcommittee was 
clearly a procedural decision falling within the meaning of Article 29 of 
the Charter, which is one of the articles in that portion of Chapter V of 
the Charter which is entitled ‘‘Procedure.’’® He pointed out that an almost 
identical decision had been taken by the Security Council in the Corfu 
Channel case on February 27, 1947.7 At that time a committee of three 
had been established to obtain additional facts from the parties. The rep- 

2 Security Council, Official Records (3rd Year), No. 56, p. 2. 

3U. N. Doe. S/P.V. 288, April 29, 1948, pp. 2-70. 

4In accordance with the Provisional Rules of Procedure of the Security Council 
(Rule 38), a proposal or a draft resolution submitted by a Member who has been invited 
to participate in the discussions ‘‘may be put to a vote only at the request of a repre- 
sentative on the Security Council.’’ 

5U. N. Doe. S/P.V. 288, April 29, 1948, p. 96. 

8 Ibid. 
7U. N. Doe. S/P.V. 114, Feb. 27, 1947, p. 97. 
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resentative of the United Kingdom, which was a party to the dispute, had 
asked for a ruling on whether the decision was procedural under Article 
27, paragraph 2, in which case he would be entitled to vote, or whether it 
was a decision under paragraph 3 of the same article, in which case he was 
required to abstain. The President of the Security Council had ruled that 
the Security Council was not concerned with a decision falling within the 
scope of Chapter VI of the Charter. Mr. Austin presumed therefore that 
the President had considered the decision to fall within the scope of Article 
29,° and he also pointed out that even the representative of the Soviet Union 
did not challenge the President’s ruling.’® 

The Security Council, at its 303rd meeting on May 24, 1948, took three 
distinct votes in connection with the Chilean draft resolution. The first 
vote was taken to decide whether the draft resolution was to be regarded 
as a matter of procedure or a matter of substance. After this vote, the 
President made a ruling of interpretation. This ruling was challenged, 
and a second vote was taken to determine whether the ruling should be 
upheld, and finally a third vote was taken on the draft resolution itself. 

After the assertion made by the representatives of the Soviet Union *! 
and of the Ukrainian Soviet Socialist Republic’? that the Chilean draft 
resolution was essentially a proposal for an investigation and, as such, a 
matter of substance, the President, M. Parodi of France, announced that 
he intended to put to the vote first the question whether the vote to be 
taken on the draft resolution was to be regarded as a matter of procedure 
or a matter of substance. Then he intended to interpret the vote on the 
draft resolution in the light of the result of the first decision.** 

When the preliminary vote was taken, eight members considered the reso- 
lution as being one of procedure; two members, including a permanent 
member, were of the opposite opinion; and one member abstained.'* The 
President therefore interpreted the vote taken as a vote to regard the draft 
resolution as a matter of substance.*® He based his interpretation on sev- 
eral considerations. He felt that as representative of one of the permanent 
members of the Security Council he was bound to take into account the 
Statement of the Four Sponsoring Governments, adhered to by France, 
and he recalled that on one occasion, when the President had been a repre- 
sentative of a non-permanent member of the Security Council, ‘‘the de- 


8 Ibid., at p. 46. 

9U. N. Doc. S/P.V. 288, April 29, 1948, pp. 101-105. 

10 Ibid. 

11 U. N. Doe. S/P.V. 303, May 24, 1948, pp. 6-10. 

12 Ibid., at pp. 21-25. 

18 Ibid., at pp. 66-70. 

14Ibid. In favor of considering the question as one of procedure: Argentine, 
Belgium, Canada, China, Colombia, Syria, United Kingdom, United States; against: 
Ukrainian §8.8.R. and U.S.S.R.; abstained: France. 

15 Ibid., at pp. 76-80. 
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cision was taken to take account of the Declaration of San Francisco.’’ ** 
He further referred to two passages of the Statement of the Four Sponsor- 
ing Governments which he formulated as follows: First, ‘‘if there is doubt 
whether a matter is procedural or substantive in character, the decision on 
the preliminary question can only be taken in the affirmative sense by the 
concurring votes of seven members of the Security Council, including those 
of the permanent members’’;?7 and secondly, ‘‘paragraph 4 of the State- 
ment states that the Security Council may take decisions and measures of ma- 
jor political consequences on questions which might, in themselves, appear to 
be only of a procedural character. This paragraph specifies further that 
this chain of events leading to these consequences may begin with a decision 
for an investigation.’’'* In considering the draft resolution submitted by 
Chile, the question arose whether a distinction could be made between the 
proposed subcommittee and a ‘‘committee of inquiry’’ within the meaning 
of paragraph 5 of the Statement. The President of the Security Council 
concluded that in case of doubt the final paragraph of the Statement is bind- 
ing, and he therefore interpreted ‘‘the vote that has been taken as a vote 
to regard the draft resolution as a matter of substance.’’ 9 

The President’s interpretation was challenged by the representatives of 
Argentina, Belgium, Canada and Colombia.*° The representative of Argen- 
tina pointed out that preceding rulings cannot be regarded as establishing 
precedents. ‘‘This is indeed a necessary qualification,’’ said Mr. Arce, 
‘‘sinece we cannot think of linking the interpretation of the Charter with 
the composition that the Security Council may have at any particular 
time.’’ 

The representatives of Argentina and Canada both took the view that, 
in accordance with Article 27, paragraph 2, of the Charter, decisions of the 
Security Council on procedural matters shall be made by an affirmative 
vote of seven members, and since Article 29 of the Charter, which is an 
article on procedure, states that the Security Council may establish such 
subsidiary organs as it deems necessary, the Chilean draft resolution, which 
does not call for an investigation but a collection of material, is a pro- 


16 Jbid., at p. 71. Presumably he was referring to the 49th Meeting of the Security 
Council, July 11, 1946, when the Security Council under the presidency of Mr. Castillo 
N4jera (Mexico) was dealing with the Spanish question: Security Council Journal (1st 
Year), No. 42, p. 841. Mr. N&jera said: ‘‘The conclusion that I draw is that in ac- 
cordance with the present circumstances, if it is to be decided whether a question is one 
of procedure or substance, it is necessary to accept one or other alternative by seven 
votes, but the five permanent members must concur.’’ 

17U. N. Doe. S/P.V. 303, May 24, 1948, p. 71. 

18 Ibid., at pp. 72-75. 

19 Ibid., at pp. 76-80. 

20 Ibid., at pp. 81-85, 86, 91-95. 

21 Ibid., at pp. 81-85. 
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cedural matter.*? The representative of the United States pointed out that 
the Chilean resolution was strictly a procedural matter as it appeared in 
the Charter. He said: ‘‘It is an exercise of the power created by Article 
29, one of the Articles appearing under the heading ‘Procedure.’ ’’ ** 

While agreeing with the President’s ruling that if there is a preliminary 
question to be decided as to whether a question is one of substance or one 
of procedure, this question must be decided by a vote of seven members, 
including the votes of the five permanent members, Sir Alexander Cadogan, 
representative of the United Kingdom, believed that the question ought 
never to have been raised because in this case it was clearly a question of 
procedure. ‘‘What is proposed here,’’ said Sir Alexander Cadogan, ‘‘is 
merely that we should call upon three of our members to study further a 
matter which is already subject to investigation by the Security Couneil.’’ ** 

Mr. Gromyko, representative of the Soviet Union, however, pointed out 
that since certain delegations considered the Chilean draft resolution as 
falling under paragraph 2 of the San Francisco Statement and that, on the 
other hand, the Soviet Union considered that it fell under paragraph 4 of 
that Statement, there was a divergence of opinion as to whether or not the 
proposal was procedural, and that ‘‘guidance should be had to the last para- 
graph of that document.’’ ‘‘The last paragraph,’’ declared Mr. Gromyko, 
‘‘says that when there is any divergence of view . . . the Security Council 
must decide the preliminary question of whether or not the draft resolution 
is procedural by means of a voting procedure under which an affirmative 
vote can only be taken by seven concurring votes of the Security Council, 
including those of the five permanent members.’’ °° 

The problem confronting the Security Council was how to proceed there- 
after. The Council had voted on the preliminary question of whether the 
Chilean draft resolution was procedural or substantive. Following the 
vote, the President had given his interpretation to the effect that it was a 
matter of substance. This interpretation, in turn, had been challenged by 
four members of the Security Council. In such a case, as was pointed out 
by the President, the voting procedure to be followed by the Security 
Council is defined by Rule 30 of the Provisional Rules of Procedure which 

22 Ibid., at pp. 81-85, 86; U. N. Doc. S/P.V. 288, April 29, 1948, pp. 96 and 146; 
U. N. Doe. 8/P.V. 300, May 21, 1948, p. 66. 

23U. N. Doe. S/P.V. 303, May 24, 1948, p. 16. 

24 Tbid., at pp. 87-90. 

25 Ibid., at p. 27. Part II of the Four-Power Statement reads in substance as follows: 

‘*], In the opinion of the delegations of the Sponsoring Governments, the draft 
Charter itself contains an indication of the application of the voting procedures to 
the various functions of the Council. 

‘*2. In this case it will be unlikely that there will arise in the future any matters 
of great importance on which a decision will have to be made as to whether a pro- 
cedural vote would apply. Should, however, such a matter arise, the decision re- 
garding the preliminary questions as to whether or not such a matter is procedural 


must be taken by a vote of seven members of the Security Council, including the 
concurring votes of the permanent members.’’ 
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states that if a ruling is challenged, ‘‘the President shall submit his ruling 
to the Security Council for immediate decision and it shall stand unless 
overruled.’’ *° 

But in the application of Rule 30, in order to have the ruling annulled, 
is it necessary that there should be a positive vote in favor of the annulment 
of the ruling, or should there be a vote in favor of maintaining the ruling? 
Mr. El-Khouri, representative of Syria, was of the opinion that ‘‘the ruling, 
and not the challenge, should have the required majority in order to stand.’’ 
Mr. Gromyko, on the other hand, thought that whenever a ruling is chal- 
lenged in the Security Council, the question is always put in this manner: 
‘Who is in favor of changing the ruling?’’ and not in the form: ‘‘ Who is 
in favor of maintaining the ruling ?’’ 

The President, nevertheless, reminded the Council that the question was 
really one of interpretation of the San Francisco Statement and therefore 
asked for a show of hands of those who opposed his interpretation. He 
announced the result ** as follows: ‘‘In favor of annulling the Presidential 
ruling, six votes were cast; there were two opposed votes and three absten- 
tions. Therefore my ruling stands.’’ *° 

After the President’s ruling to the effect that the draft resolution was a 
matter of substance had been upheld, the Council proceeded to its third 
vote, t.e., on the Chilean draft resolution. Nine members voted in favor, 
and two members voted against. The President thereupon declared that 
‘‘since the two votes in opposition included one of a permanent member of 
the Security Council, the draft resolution is not adopted.’’*° The repre- 
sentative of the United States thereupon stated that he was not prepared 
to admit that the use of the so-called ‘‘double veto’’ could change the law 
of Article 29 of the Charter and transform the character of any question 
treated in the Charter as procedure, that is, change it into one of substance. 
‘*Consequently,’’ said Mr. Austin, ‘‘T wish, in the name of my government, 
to declare that the United States does not recognize this act as a precedent. 
I claim that what we have done is not a precedent beyond the point of the 


26 Rule 30 of the Provisional Rules of Procedure of the Security Council reads as 
follows: 


““Tf a representative raises a point of order, the President shall immediately 
state his ruling. If it is challenged, the President shall submit his ruling to the 
Security Council for immediate decision and it shall stand unless overruled.’’ 

27 U. N. Doe. S/P.V. 303, May 24, 1948, pp. 111-115. 

28 Tbid., at p. 126. Argentina, Belgium, Canada, China, Colombia and Syria voted 
against the President’s ruling; the Ukrainian S.S.R. and the U.S.S.R. voted in favor; 
France, the United Kingdom and the United States abstained. 

29 The original French is: ‘‘en faveur de l’annulation de 1’interprétation que j’ai 
donnée tout 4 l’heure: six voix; deux en sens opposé; trois abstentions. Dans ces con- 
ditions, la décision que j’ai prise subsiste.’’ 

30 Ibid., at pp. 137-140. In favor of the Chilean draft resolution: Argentina, Belgium, 
Canada, China, Colombia, France, Syria, United Kingdom and United States; against: 
the Ukrainian S.S.R. and the U.S.S.R. 
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ruling of the President, that it does not constitute a transformation of the 
true character of this type of resolution, and that if it should arise again, 
we would feel free, notwithstanding the decision taken today, to claim that 
it is a procedural matter under the Charter.’’ * 

It may be noted that the fundamental problem raised during the debate 
of the Chilean draft resolution was the interpretation of the Statement of 
the Four Sponsoring Governments and the legal status of that document. 
It is apparent that the eventual application of the ‘‘double veto’’ could not 
arise except on the basis of the binding character of the Four-Power State- 
ment, since the Charter does not state that the preliminary question 
whether a question is procedural or substantive must be decided by the 
affirmative votes of seven members of the Security Council including the 
concurring votes of the five permanent members. 

At an earlier meeting the representative of Argentina had pointed out that 
the Four Sponsoring Powers and France, which subscribed to their State- 
ment, are bound by it, but not the other Members of the United Nations.** 
The Statement was not contained in the Charter. Moreover, the San Fran- 
cisco Conference took no decision regarding the Statement, not even to the 
extent ‘‘to record it as a document to be used in the interpretation of the 
Charter.’’ ** Similarly, in the view of General McNaughton, the Canadian 
representative, the Statement ‘‘was of importance for the purpose of 
elarifying the view of the Sponsoring Governments,’’ but was not binding 
upon the Canadian Government.** He further questioned the validity of 
the Statement read in the light of Article 103 of the Charter. ‘‘If the 
Four Power Statement is regarded by the permanent members as in some 
sense constituting an international agreement,’’ he said, ‘‘then surely the 
obligations under the Charter of the United Nations . . . shall prevail over 
any obligations assumed under the Four Power Statement or ‘any other 
international agreement.’ ’’ *° He argued that if the Statement of the Four 
Sponsoring Powers were applicable in the present case, this document 
should, like other documents, be considered as a whole. Its paragraph 
8, inter alia, assumes that Members will not ‘‘use their ‘veto’ power wil- 
fully to obstruct the operation of the Council.’’ ** Thus, if one part of 
the Statement has consistently been violated by one of the permanent mem- 
bers of the Council, ‘‘the validity of the document as a whole is certainly 
brought into question.’’ 

Mr. El-Khouri (Syria) declared also that the Statement of San Francisco 
does not bind the non-permanent members of the Security Council, and 


81 U. N. Doe. 8/P.V. 303, May 24, 1948, pp. 145-146. 

82U. N. Doe. 8/P.V. 288, April 29, 1948, pp. 141-145. 

88 U. N. Doe. S/P.V. 303, May 24, 1948, p. 41. 

34 U. N. Doc. S/P.V. 300, May 21, 1948, p. 61. 

35 Ibid., at pp. 67-70. 

36 Par. 8, Part I, Statement of the Four Sponsoring Powers. 
87 U. N. Doe. S/P.V. 300, May 21, 1948, p. 66. 
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that although the point as to whether it binds the permanent members is a 
matter for them to decide,** he felt it was left to the ‘‘judgment of the 
representatives of the permanent members of the Security Council’’ 
to be careful not to bring up ‘‘any obviously procedural question”’ to be 
voted upon as a substantive question.*® Otherwise any member of the 
Council could declare any question to be substantive and thereby block any 
action the Council might wish to take.*° 

Some other representatives, however, were of the opinion that the State- 
ment of the Four Sponsoring Governments was legally binding upon the 
permanent members of the Security Council, and, to a certain extent, also 
upon the non-permanent members. The representative of the Ukraine said 
that the Statement was the result of an agreement and, therefore, ‘‘has the 
same legally binding character as other declarations agreed upon by the 
five members during the War. The legal force of these declarations em- 
bodying other agreements has not been challenged, and these agreements 
should, therefore, be regarded as part of the Charter.’’ *? 

The representative of the Soviet Union stated that his delegation intended 
to be guided by the Statement as a whole.** In accordance with paragraph 
2 of the Statement, the Security Council might create by procedural vote 
a subsidiary body. Therefore, if the members of the Security Council are 
in agreement upon the principle underlying the creation of a subsidiary 
organ, ‘‘then the vote by which we actually create the body should be re- 
garded as a matter of procedure.’’ ** But the Chilean proposal was a pro- 
posal to carry out an investigation; therefore it must follow the procedure 
outlined in paragraph 4 of the Statement.** As has been mentioned be- 
fore,*® Mr. Gromyko submitted that when there is a ‘‘divergence of opin- 
ion’’ 4* as to whether or not a proposal is procedural, the Council should be 
guided by the last paragraph of the Statement.*’ 

In connection with paragraph 8 of the Statement, Mr. Gromyko agreed 
that the permanent members should use their veto as little as possible, but 
pointed out that the paragraph merely expressed a hope.*® While agreeing 
that the Four-Power Statement was binding formally upon the Great 
Powers only, he believed it would be an example of ‘‘very poor codperation 
among the members of the Security Council if the small, non-permanent 
members were to ignore this Statement which, in addition to the Charter, 

38 U. N. Doe. S/P.V. 303, May 24, 1948, pp. 13-15. 

39 U. N. Doe. S/P.V. 288, April 29, 1948, pp. 116-120. 

40 Ibid. 

41U. N. Doe. S/P.V. 303, May 24, 1948, pp. 11, 12. 

42 Ibid., at pp. 21-25. 

43 [bid. 

44 [bid., at p. 26. 

48 Supra, p. 138. 

46U. N. Doc. S/P.V. 303, May 24, 1948, p. 

47 See footnote 25 above. 
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lays certain obligations upon the Great Powers.’’*® Mr. Gromyko con- 
tinued : 


If we were to admit the proposition—which would be very unde- 
sirable—that non-permanent members of the Security Council may act 
contrary to the San Francisco Declaration, we must then recognize a 
split in the votes of the Security Council. On the one hand, we shall 
have the five permanent members of the Council acting in accordance 
with the San Francisco Declaration and, on the other hand, the six 
non-permanent members of the Council—all or some—would not act 
in accordance with the Declaration of San Francisco. Therefore it is 
clear that as long as one or more of the permanent members of the Se- 
eurity Council do not agree—since all the permanent members are 
bound by the San Francisco Declaration—it is impossible for the Se- 
curity Council to adopt a resolution to the effect that the Chilean draft 
resolution is of a procedural character.*° 


Moreover, he could not accept attempts made to prove that the Four-Power 
Statement was an international agreement over which, according to Article 
103 of the Charter, the obligations of the Charter prevailed. Mr. Gromyko 
was of the opinion that the Four-Power Statement was not an agreement 
concluded between the Sponsoring Powers inconsistent with their obliga- 
tions under the Charter, but dealt with the ‘‘interpretation of the Charter 
itself.’’ 

While the Ukrainian representative queried whether the United States 
and the United Kingdom considered their agreements binding even when 
those agreements do not coincide with their temporary interests,*? Sir 
Alexander Cadogan expressly declared that his government ‘‘adheres to 
the San Francisco Statement.’’°* The representative of the United States, 
however, wanted to have the record repeat the attitude of the United States 
‘‘toward the statement to which the distinguished representative of the 
Ukrainian §.S.R. refers as a binding agreement.’’** Mr. Austin quoted a 
statement made by Mr. John Foster Dulles at a meeting of the First Com- 
mittee of the General Assembly on November 18, 1947, to the effect that 
the Four-Power Statement ‘‘was a statement of general attitude,’’ and that 
‘it did not purport to be an agreement, much less an agreement binding 
in perpetuity.’’ Furthermore, Mr. Dulles had pointed out that ‘‘the views 
expressed in the Statement were not accepted by the Conference as a 
whole.’’ As regards the document itself, Mr. Dulles believed that the State- 
ment had been ‘‘based on certain assumptions which, in the light of de- 
velopments, have proved incorrect.’’ In Mr. Dulles’ opinion, it had been 
assumed at San Francisco that the members of the Security Council would 


49 Ibid. 

50 Ibid., pp. 29-30. 

51 U. N. Doe. S/P.V. 300, May 21, 1948, p. 76. 

52U. N. Doe. S/P.V. 303, May 24, 1948, p. 12. 

53 Ibid., at pp. 86-90; U. N. Doe. S/P.V. 300, May 21, 1948, p. 56. 
54U. N. Doe. S/P.V. 303, May 24, 1948, p. 16. 
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not use their veto power to obstruct the work of the Council. It had been 
further assumed ‘‘that action under Chapter VI to investigate the facts 
. would be apt to initiate a so-called chain of events to actions under 

Chapter VII,’’ and it had also been assumed that ‘‘it would be unlikely that 
there would arise in the future any matter of importance on which a de- 
cision will have to be taken as to whether a procedural vote would apply.’’ 
Mr. Dulles concluded therefore that, in view of the fact that events have 
proved these assumptions to be inapplicable, the parties to the San Fran- 
cisco Statement ‘‘are free to explore the question of whether . . . better 
voting procedure can be put into operation.’’ °° 

It may be pertinent to recall that a similar use of the so-called ‘‘double 
veto’’ was made at the 49th meeting of the Security Council, on June 26, 
1946. At that time the Council was seised of the Spanish question. The 
issue which eventually led to the use of the so-called ‘‘double veto”’ can be 
briefly summarized as follows: A drafting subcommittee of the Security 
Council, composed of the representatives of the United Kingdom, Australia, 
and Poland, drafted a resolution to the effect that as the subcommittee was 
of the opinion that the situation in Spain ‘‘is one the continuance of which 
is likely to endanger the maintenance of international peace and security,’’ 
the Security Council resolved ‘‘that without prejudice to the rights of the 
General Assembly under the Charter, the Security Council keep the situa- 
tion in Spain under continuous observation and maintain it upon the list of 
matters of which it is seized in order that it will be at all times ready to 
take such measures as may become necessary to maintain international 
peace and security.’’** This draft resolution was first put to the vote and 
received nine votes in favor and two against. The President of the Council 
therefore declared that the resolution was earried.*? Mr. Gromyko chal- 
lenged the ruling of the President: ‘‘I consider your statement that the 
resolution was adopted to be the result of a misunderstanding.’’ ‘‘The reso- 
lution was rejected,’’ he continued, ‘‘ because one of the permanent members 
of the Security Council voted against it. . . . This resolution is not of a 
procedural character. It concerns questions of substance which have al- 
ready been voted upon once.’’** The President then put to the vote his 
ruling that the question was a matter of procedure. Eight members voted 
that it was a question of procedure, France and the Soviet Union voted 
against, and Poland abstained. The President thereupon ruled that when 
it is to be decided whether a question is one of procedure or substance, 
seven votes are necessary, including the coneurring votes of the five perma- 
nent members of the Security Council.°® In view of the fact that the draft 
resolution had been considered a non-procedural matter as a result of the 

55 Ibid., at p. 17. 

56 Security Council, Journal, No. 42, July 11, 1946, p. 822. 
57 Ibid., at p. 834. 
58 Ibid. 
59 Ibid., at p. 841. 
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vote, the draft resolution itself, when put to the vote, failed of adoption, 
because a permanent member, the Soviet Union, voted against it.®° 

It may be of interest to refer to the recommendation of the Interim Com- 
mittee of the General Assembly regarding the question of the so-called 
‘*double veto.’’ On November 21, 1947, by its Resolution 117 (II), the 
General Assembly requested the Interim Committee, established by General 
Assembly Resolution 111 (II) of November 13, 1947, to consider the prob- 
lem of voting procedure in the Security Council and to report its con- 
clusions to the third session of the General Assembly. The Interim Com- 
mittee, at its nineteenth meeting, reached definite conclusions on the voting 
procedure which should apply to decisions as to whether a matter is or is 
not procedural within the meaning of Article 27, paragraph 2, of the 
Charter. The Interim Committee concluded that this decision should be 
adopted by the vote of any seven members of the Security Council.* 

It was the view of the representatives of the United States and Canada 
that, ‘‘whether the decision itself was procedural or substantive, the con- 
clusions arrived at by the Interim Committee would constitute a definite 
improvement of the functioning of the Security Council and the United 
Nations as a whole.’’ 

The representative of the United States declared that the San Francisco 
Statement had been abused, since ‘‘the Soviet Union had prevented the Se- 
eurity Council from declaring certain items procedural which, under the 
Charter, were clearly procedural.’’** He further declared that the purpose 
of Part II of the Statement ‘‘ was to provide a method for determining how 
to settle the voting procedure applicable to additional categories of decisions 
not specifically designated as procedural or non-procedural,’’ and ‘‘ Part 
II of the Statement was meant to be read in the light of Part I where a 
general definition was given.”’ 

In the opinion of the representatives of Argentina and Turkey, this de- 
cision was procedural. The representative of Argentina added that ‘‘his 
covernment did not consider the San Francisco Statement to be binding on 
other Members of the United Nations.’’ The representatives of France and 
the United Kingdom, on the other hand, were of the opinion that this de- 
cision was not procedural and should therefore ‘‘be governed by the prin- 
ciple of unanimity of the permanent members.’’ * 


ADMISSION OF INDIAN STATES TO THE UNITED NATIONS* 
Admission of new states to the United Nations is governed by provisions 
set forth in the Charter, which provides that membership ‘‘is open to all 


60 Ibid., at p. 864. 

61 Report of the Interim Committee, U. N. Doc. A/578, July 15, 1948, p. 5. 

62 Ibid., at p. 13. 
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peace-loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing to 
carry out these obligations.’’ This is effected by decision of the General 
Assembly upon recommendation of the Security Council.? It should be 
noted that these provisions expand upon the simple statement contained 
in the Dumbarton Oaks Proposals, which merely provided that ‘‘Member- 
ship of the Organization shall be open to all peace-loving states.’’* While 
recognizing the ideal of universality, the Committee (I/2) of the San 
Francisco Conference, engaged in drafting the final article, took a middle 
course between that ideal and the position of those who declared themselves 
in favor of inserting specific conditions which new members should be 
required to fulfill. In the background of all discussions was the experi- 
ence of the former League of Nations which had established as its criteria 
that a new member “‘shall give effective guarantees of its sincere intention 
to observe its international obligations and shall accept such regulations 
as may be prescribed by the League in regard to its military, naval and 
air forces and armaments.’’® A comparison between the two organiza- 
tions thus emphasizes the generality of the terms of the Charter as finally 
accepted. 

Among the original signatories at San Francisco was India, which at 
the time was an international entity that had long been recognized through 
participation in world conferences but had not yet secured complete in- 
ternal autonomy. However, its acquisition of statehood as a self-govern- 
ing Dominion within the British Commonwealth of Nations had been con- 
ceded and only awaited implementation by formal parliamentary action. 
This final step was taken through the Indian Independence Act, 1947,° 
which provided that on the 15th day of August, 1947, two independent 
Dominions should be set up in India to be known respectively as India 
and Pakistan. The new Dominion of India was to consist of all territories 
of British India except certain designated territories which would consti- 
tute Pakistan. Upon the coming into force of this Act, the United Nations 
Secretariat was faced with the question of the effect of this development on 
membership and representation of India in the United Nations. In the view 
of Dr. Ivan Kerno, Assistant Secretary General for Legal Affairs,’ the 
problem was analogous, from the viewpoint of international law, to the 
situation which arises when part of an existing state breaks away and be- 
comes a new state. According to that theory there would be no change in 
the international status of India which continued as a state with all treaty 
rights and obligations as well as the rights and obligations in the United 


2 Article 4, paragraph 2. 
3 Chapter III. 

4United Nations Conference on International Organization. Documents, Vol. 7. 
5 Covenant of the League of Nations, Art. 1, See. 2. 
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Nations. Therefore, following that theory of state succession,* Pakistan 
would be regarded as having broken off and become a new state and, as 
a new non-Member state, must seek admission to the United Nations pur- 
suant to the provisions of Article 4 of the Charter. While India would 
thus stand as the successor state, there was precedent in diplomatic practice 
that India should be requested to furnish her representatives with new 
credentials issued by the proper authorities of the new Dominion of India. 
Although this problem had not arisen previously in the United Nations, 
it was analogous to the situation when a state undergoes a change of sov- 
ereignty—for example, when a state changes from a monarchy to a re- 
public. While this legal opinion was only intended for the guidance of 
the Secretariat, its ultimate effect was to plot the course which the Security 
Council and the General Assembly subsequently followed. However, such 
action was taken over the vigorous protests of Mr. Arce, the representative 
of Argentina.’® He referred to it as ‘‘arbitrary and in violation of the 
international rights of states.’? 1 It was his view that Pakistan was right 
in its contention that at the partition it automatically was a Member of the 
United Nations since, with India, it inherited the Charter membership held 
by the previous Indian Government.'? Both states should receive identical 
treatment, and if one was recognized, the same recognition ought to be ac- 
corded the other or both states should be required to apply anew for mem- 
bership.‘* Some support for this contention was to be found among other 
delegations but it was not pushed with the same vigor, the feeling being that 
the question of membership in this case was of the order of a fatt accompit 
and that it was more important to set up principles applicable in future 
eases. The Argentinian representative objected also that the Assistant 
Secretary General had communicated with the Government of the Dominion 
of India as to its interpretation of the Indian Independence Act.1* It was 


8 The representative of Pakistan refers to ‘‘the division being a disintegration rather 
than a secession.’’ See Summary Record, 43rd Meeting, Sixth Committee, General As- 
sembly, 2nd Sess., U. N. Doc. A/C.6/SR.43, Oct. 8, 1947, p. 4. 

9 See Statement of Dr. Kerno to the Sixth Committee, U. N. Doc. A/C.6/146, Sept. 27, 
1947. 

10 See his Statement to the Sixth Committee, U. N. Doc. A/C.6/156, Oct. 2, 1947, p. 5. 

11Summary Record, 59th Meeting, First Committee, General Assembly, 2nd Sess., 
U. N. Doe. A/C.1/S8R.59, Sept. 24, 1947, p. 3. 

12Ibid. For Pakistan’s view, see cable from the Minister for Foreign Affairs, Com- 
monwealth Relations and States Government of Pakistan, addressed to the Secretary 
General, dated Aug. 15, 1947, U. N. Doe. 8/498, Aug. 16, 1947. 

18 See draft resolution proposed by Argentina, Supplementary List of Items for the 
Agenda of the Second Regular Session of the General Assembly, U. N. Doe. A/345, 
Aug. 21, 1947. See also Summary Record, 42nd Meeting, Sixth Committee, U. N. 
Doe. A/C.6/SR.42, Oct. 6, 1947, p. 5. 

14 See, particularly, the opinion of Mr. Despradel (Dominican Republic), Summary 
Record, 59th Meeting, First Committee, U. N. Doc. A/C.1/SR.59, Sept. 24, 1947, p. 5. 

15 For reply to the inquiry, see The Legal Problem Raised by the Representative of 
Argentina in connection with the Admission of Pakistan, Sixth Committee, U. N. Doe. 
A/C.6/161, Oct. 6, 1947. 
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Mr. Arce’s contention that this document, which linked the United Kingdom 
and its two new Dominions, was only res inter alios acta as far as other 
states were concerned and similarly without effect in the eyes of the United 
Nations, which was bound only by its own constitutional statute, the 
Charter.'® Further, the Argentinian representative protested that proceed- 
ing upon this Indian Independence Act, the Secretariat arranged a cere- 
mony with accompanying speeches for the raising of the flag of the Domin- 
ion of India to replace the flag of the Empire.'” 

Without debating the issue of the validity of an internal statute to bind 
an international body, it is interesting to note that the Indian Independence 
(International Arrangements) Order, 1947, had already made provision 
for the situation which ultimately arose. In accordance with the Indian 
Independence Act, 1947, the Governor General had ordered into effect an 
agreement '* duly made on August 6, 1947, between the Dominion of India 
and the Dominion of Pakistan which provided, inter alia: 


2 (1) Membership of all international organizations together with the 
rights and obligations attaching to such membership, will devolve 
solely upon the Dominion of India. 

(2) The Dominion of Pakistan will take such steps as may be neces- 
sary to apply for membership of such international organization 
as it chooses to join. 

Throughout the controversy, there was never any question as to the de- 
sirability of India and Pakistan as Members.'* Accepting the interpreta- 
tion that the Dominion of India was a continuing Member of the Organiza- 
tion, the only question to be voted upon was the acceptance of Pakistan. 
Following established procedure, her membership having been favorably 
reported upon by the Security Council, it was referred to the First Com- 
mittee and reported by that Committee to the General Assembly.*° In the 
subsequent balloting the admission of Pakistan was approved by a vote 
of fifty-three to one.*’ The negative vote was cast by Afghanistan, with 
which Pakistan was having some border disagreement. However, in ac- 
cordance with later instructions received from his government, the Afghani- 
stan delegate withdrew his negative vote and the admission of Pakistan 


16 Question of the Admission of Pakistan to Membership in the United Nations, Sixth 
Committee, U. N. Doe. A/C.6/156, Oct. 2, 1947. 

17 Ibid. 

18 Indian Independence (International Arrangements) Order, 1947. Annex I to U.N. 
Doe. A/C.6/161, Oct. 6, 1947. 

19 The Council waived its usual rule of procedure and considered the application of 
Pakistan without the formality of referring it to a committee. The vote was unanimous. 
See Verbatim Record, 186th Meeting, Security Council, U. N. Doe. S/P.V. 186, Aug. 18, 
1947, p. 146. 

20 The vote in the Security Council was unanimous. See Verbatim Record, 190th 
Meeting, Security Council, U. N. Doe. S/P.V. 190, Aug. 21, 1947, pp. 117-120. See also 
U.N. Does. A/350 and A/399. 

*1 General Assembly (2nd Sess.), Journal, No. 14, Oct. 1, 1947, p. 4. 
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was unanimous.”* It is interesting to note that when the representative of 
Pakistan was invited to the platform to submit an instrument of adherence 
in accordance with Rule 116 of the Provisional Rules of Procedure for the 
General Assembly, the President of the Assembly remarked that the mem- 
bership ‘‘in accordance with rule 116, dates from this moment.’’** But 
Sir Mohammad Zafrullah Khan, the representative of Pakistan, preferred 
to ignore this designation and in the course of his remarks referred to his 
country as ‘‘a co-successor to a member state which was one of the founders 
of the Organization.’’ ** 

The controversy over the status of these two Indian states had raised new 
legal problems and there was a strong feeling that some clarification was 
required to cover future cases. As Mr. Katz-Suchy, Polish representative 
on the Security Council, expressed it—‘‘Of course, we accept India as a 
Member and we welcome Pakistan as a Member, but this situation cannot 
be quoted in the future as a precedent in the event another state should 
split up into a few states, thereby depriving the Security Council of the 
privilege of making recommendations with regard to new Members.’’*° 
Accordingly, when the representative from Argentina continued to press 
his objections, the Assembly voted to refer to the Sixth Committee the legal 
problems raised in this matter of new membership. Specifically, the ques- 
tion asked was: ‘‘ What are the legal rules to which, in the future, a state 
or states entering into international life through the division of a Member 
state of the United Nations should be subject?’’** At the outset it was 
emphasized that the discussion and resultant opinion should not bring into 
question the Membership of Pakistan or India, which was now an accom- 
plished fact, but the opinion sought was to govern in future cases of a 
division of an existing state. The consensus of opinion as expressed by the 
representatives of India, the United Kingdom, the United States of America, 
Yemen, Poland and others was that each case should be decided on its 
merits. The contention of Sir Hartley Shawcross was summarized in these 
words: ‘‘The question of whether a state, despite change of flag or bound- 
aries, remained the same, or a new state arose, was a question of law and 
fact depending on international recognition at the time. A first canon of 
law and practice was not to lay down in advance rules for hypothetical 


22 Verbatim Record, 96th Plenary Meeting, General Assembly, 2nd Sess., U. N. Doe. 
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eases.’’?* The final report of the First Committee was phrased as follows: 


1. That, as a general rule, it is in conformity with legal principles to 
presume that a State which is a Member of the Organization of the 
United Nations does not cease to be a Member simply because its consti- 
tution or its frontier have been subjected to changes, and the extinction 
of the State as a legal personality recognized in the international order 
must be shown before its rights and obligations can be considered 
thereby to have ceased to exist. 

2. That when a new State is created, whatever may be the territory 
and the populations which it comprises and whether or not they formed 
part of a State Member of the United Nations, it cannot under the 
system of the Charter claim the status of a Member of the United 
Nations unless it has been formally admitted as such in conformity 
with the provisions of the Charter. 

3. Beyond that, each case must be judged according to its merits.”* 


The admission of Burma was accomplished with unusual dispatch and in 
a spirit of complete unanimity. On February 27, 1948, Burma’s new Am- 
bassador to the United States made formal application by letter to the 
Secretary General *® informing him that, by Act of the United Kingdom 
Parliament,®° sovereignty had passed from the British Crown to the Bur- 
mese people on January 4, 1948. Since that date, Burma was a sovereign 
independent republic, and, being peace-loving and willing and able to carry 
out the obligations of the Charter, it sought membership in the Organiza- 
tion. 

Five days later the application was laid before the Security Council and, 
following the usual procedure, referred to the Committee on Admission of 
New Members.*! On March 29th the Committee met and, while the French 
representative had reservations pending instructions from his Government, 
and the Argentinian representative had reservations on the general question 
of the procedure on the admission of new Members, there was no difference 
of opinion on the acceptability of Burma.** One after the other, the repre- 
sentatives of the United Kingdom, Syria, the United States, Canada, France, 
the Union of Soviet Socialist Republics, Belgium, and the Ukraine, -rose to 
support the application. The Chairman, speaking as the representative of 
China, made allusion to Burma’s war record when, after ‘‘mistakes at the 
initial stage . . . she threw her weight on the righteous side.’’ All mem- 
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Concerning the Application of Burma for Membership in the United Nations, U. N. Doe. 
8/706, March 30, 1948. 
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bers present having declared themselves in favor of the admission of Burma, 
the Chairman announced that no vote was necessary and the Chairman in 
cooperation with the Secretariat was authorized to proceed with the re- 
port. When the report was laid before the Security Council, brief 
speeches were made by representatives of many of the same countries which 
had participated in the Committee’s deliberations. The vote was recorded 
as ten in favor, none against, and one abstention. The Argentinian repre- 
sentative had previously explained that his vote of abstention was due to 
delay in instructions from his government and was not intended to affect 
the application itself, as his delegation had no objection to the admission 
of Burma.** The President of the Security Council having sent the full 
documentation with a covering letter of transmission to the General <As- 
sembly,** it was placed upon the supplementary list of items for the agenda 
of the Second Special Session upon request of China and India under Rule 
17 of the Rules of Procedure.*® The procedure for approval of the sup- 
plementary list required a two-thirds’ majority of the General Assembly as 
compared with a simple majority for the provisional agenda. However, at 
the meeting of the Assembly held on April 19, 1948, the item was approved 
for the agenda by a vote of forty-five to none and no abstentions.*? The rep- 
resentatives of India, Pakistan and Siam each then rose in turn to support 
Burma’s application and, with no others indicating a desire to speak, the 
vote was put forthwith. The result was a unanimous approval of fifty-five 
votes to none, with no abstentions.** 

In sharp contrast to Burma’s reception, the application from Ceylon met 
determined opposition from two Powers which finally resulted in stopping 
its progress at the stage of the Security Council deliberations. On May 
25, 1948, the Prime Minister and Minister for External Affairs at Ceylon 
addressed a letter to the Secretary General making application for Ceylon’s 
admission to the United Nations.*® It pointed out that on February 4, 
1948, Ceylon had become an independent member of the British Common- 
wealth of Nations under the terms of the Ceylon Independence Act, 1947.*° 


33 Summary Record, 24th Meeting, Committee on Admission of New Members, U. N. 
Doc. 8/C.2/SR.24, April 15, 1948. See also Resolution submitted by the representative 
of China, U. N. Doe. 8/717, April 10, 1948. 

34 Verbatim Record, 279th Meeting, Security Council, U. N. Doc. S/P.V. 279, April 
10, 1948. 

35 See Letter from the President of the Security Council, U. N. Doe. A/533, April 12, 
1948. 

36 See U. N. Docs. A/535 and A/536, April 13, 1948. 

37 Verbatim Record, 131st Meeting (2nd Special Sess.), General Assembly, U. N. Doc. 
A/P.V. 131, April 19, 1948, pp. 2-5. 

38 Ibid., p. 21. See also Summary Record, 13lst Meeting (2nd Special Sess.), Gen- 
eral Assembly, U. N. Doc. A/SR. 131, April 20, 1948. See also U. N. Doe. A/538, 
April 19, 1948. 

39 U. N. Doc. 8/820, June 3, 1948. 

4011 Geo. 6, ¢. 7. 
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Asserting that by this new status her relationship to the United Kingdom 
was the same as that of other members of the British Commonwealth al- 
ready Members of the United Nations, therefore, Ceylon now sought to 
demonstrate her ability and willingness to carry out the obligations of the 
Charter. According to Rule 59 of the Provisional Rules of Procedure, this 
communication was referred to the Committee on Admission of New Mem- 
bers.41. This Committee met on June 29th, having before it a working 
paper prepared by the Secretariat providing the members with information 
on Ceylon. In the ensuing discussion, the application was supported by 
the representatives of China, Syria, the United Kingdom, Canada, Belgium, 
Argentina, the United States, France, and Colombia. The representatives 
of the Union of Soviet Socialist Republics and the Ukrainian Soviet Social- 
ist Republic announced that they would abstain from participation in the 
discussion at that meeting and reserved the right of their delegations to 
participate in the discussion of Ceylon’s application in the Security Council. 
Thereupon, the Committee agreed that the Chairman (Dr. Asha of Syria) 
should prepare a report on behalf of the Committee and submit it to the 
Security Council.*? Before the report had been acted upon by the Security 
Council, the Chairmanship of the Committee on Admissions had changed 
hands and Dr. Asha had been replaced by Mr. Galagan of the Ukrainian 
Soviet Socialist Republic. The new Chairman summoned the Committee 
on July Ist and announced that he had ealled the meeting because he had 
been informed that the representative of the Soviet Union was ready to 
state his position and he thought it desirable that such a statement should 
be made before the Security Council began consideration of this question. 
In the absence of objections from members of the Committee, he would eall 
on the representative of the Soviet Union.** The failure of any member 
to raise an objection at this point ultimately resulted in a ruling, on a point 
of order, that found the Chairman and the delegate of the U.S.S.R. opposed 
by the remainder of the Committee. Before the point of order was raised, 
the representative of the U.S.S.R. accepted the Chairman’s invitation to 
state his position, which was that, in the absence of sufficient information, 
he queried whether Ceylon was a sovereign and independent state and aec- 
cordingly he proposed delay in considering the application pending receipt 
of the necessary information. The delegate of Syria, the former Chairman 
of the Committee, raised a procedural question as to the status of his report 
recommending admission of Ceylon which had been passed at the previous 
meeting of the Committee. While the Canadian representative spoke to 

41 Verbatim Record, 318th Meeting, Security Couneil, U. N. Doe. S/P.V. 318, June 
11, 1948, p. 6. 

42 Summary Record, 25th Meeting, Committee on Admission of New Members, U. N. 
Doc. 8/C.2/SR.25, July 2, 1948. The report appears as U. N. Doc. 8/859, June 29, 
1948, 


43Summary Record, 26th Meeting, Committee on Admission of New Members, U. N. 
Doe. 8/C.2/8R.26, July 14, 1948. 
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the issue raised by the Soviet representative, the delegate from Belgium 
reverted to the procedural question and raised a point of order, insisting 
that since the Committee, at its previous session, had taken a decision 
recommending admission, further discussion was tantamount to a reversal 
of such decision. The Chairman replied that since no objection had been 
raised to the presentation of a statement of views by the representative of 
the U.S.S.R., the hearing of such a statement meant that they would have 
to consider it. This did not satisfy the majority of the Committee who in 
turn proceeded to argue the procedural question. Mr. Moliakov of the 
U.S.S.R., supporting the Chairman, refuted the contention that his previous 
statement had been heard by the Committee for the sake of courtesy. He 
insisted that he sought information as to the status as a state, the constitu- 
tion, independence and sovereignty of Ceylon. The Chairman, speaking 
as representative of the Ukrainian §.8.R., asked for information respecting 
the limitations on the Ceylon Government’s control of external affairs, de- 
fense and currency. On a eall for a vote on the Chairman’s ruling, the 
ruling was rejected by seven votes, with two supporting and two abstain- 
ing.** It was pointed out that this did not bar the two delegations from 
asking for further information when the matter came up for discussion in 
the Security Council. The question was then raised as to whether the 
original report of the Committee on Admissions still stood, or whether the 
new Chairman should file a report based upon the discussions of the second 
meeting. After again overruling the Chairman, who advocated the latter 
procedure, the Committee accepted the proposal that the simplest way would 
be to submit the summary record of the meeting while confirming the rep- 
resentative of Syria in his duty of preparing the original report.*® 

Before the application came up for consideration by the Security Coun- 
cil, the Government of Ceylon had transmitted a letter of information on 
the independent status and democratic character of the country.*® Ac- 
companying the letter were two annexes containing the Ceylon Inde- 
pendence Order-in-Council of December 19, 1947, and the Ceylon Inde- 
pendence Act of 1947 ** with schedules. Under the schedules to this statute, 
the Colonial Laws Validity Act of 1865 and other legislation formerly ap- 
plicable was specifically held to be inoperative with regard to Ceylon, thus 
terminating the legislative supremacy of the United Kingdom. However, 
the representative of the Soviet Union was not satisfied with the informa- 
tion supplied and accordingly drafted a resolution proposing a postpone- 
ment of consideration ‘‘until such time as full information on the status of 
the Government of Ceylon and on its constitution as well as sufficient proof 


44 Ibid., p. 8 (as corrected, Doc. 8/C.2/SR.26/Corr.1, July 20, 1948). 

45 Ibid., pp. 15 and 16. : 

46 Letter dated Aug. 2, 1948, from the Ceylon Government, U. N. Doc. S/951, Aug. 5, 
1948. 


4711 Geo. 6, 7. 
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that Ceylon is a sovereign and independent state has been received from 
the Government of Ceylon.’’ 48 

In order that the application, if successful, would be available under 
Council and Assembly rules for consideration at the full session of the 
General Assembly in Paris, it was necessary to give it priority on the Se- 
curity Council’s agenda at its meeting of August 18, 1948. Upon a vote 
of the Security Council, it was therefore the first matter of business at that 
meeting. Mr. Asha of Syria (the Chairman of the Committee on Admis- 
sion of New Members which drew up the original report) then spoke on 
the substance of the application, recording in a factual manner the progress 
of the application through the Committee. The representatives of the 
United States and China spoke briefly in support of the new applicant. 
Mr. Manuilsky of the Ukrainian 8.S.R. asserted that the United Kingdom 
during the last few years ‘‘has repeatedly tried to secure the admission into 
the United Nations, as independent states, of territories which do not possess 
either independence or national sovereignty.’’*® Declaring his belief that 
Ceylon’s independence was fictitious, he posed such questions as: ‘‘ What 
are the functions of its Governor and how far does his competence cover 
the administrative affairs or the military affairs of Ceylon?’’ ‘‘How can 
the parliamentary régime . . . be reconciled with the designation by the 
United Kingdom Governor of half of the members of the National As- 
sembly?’’ It was his opinion that the administrative structure differed 
very little from that in operation prior to February 4, 1948, under the old 
Constitution and that it was identical with that to be found in some British 
Colonies. Sir Alexander Cadogan, on behalf of the United Kingdom, while 
disclaiming any obligation to supply documentation as demanded by the 
previous speaker, pointed out that the Government of Ceylon had already 
submitted the information requested and he was beginning to suspect that 
the Ukrainian delegate had not read the documentation. He emphasized 
the autonomous character of the legislative authority of the Parliament of 
Ceylon. The delegates of Canada and Syria then followed in the same 
vein, seconded by a simple declaration of support from Belgium and France. 
The President (speaking as the representative of the U.S.S.R.) reiterated 
that there was no evidence of Ceylon’s independence, but to the contrary, 
the evidence of the press would indicate that she had remained a United 
Kingdom colony. The existence of British air and naval bases and the 
stationing of United Kingdom troops were listed as further derogations 
of sovereignty. Mention was made of the control of diplomatic relations 
by the United Kingdom, but this was specifically denied subsequently by 
Sir Alexander Cadogan. Mr. Malik (U.S.S.R. representative) attacked 
the rdle of the Governor General, particularly in relation to his power to 


48 U. N. Doc. 8/974, Aug. 18, 1948. 
49 Verbatim Record, 35lst Meeting, Security Council, U. N. Doe. S/PV. 351, Aug. 18, 
1948, p. 16. 
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designate cabinet members and one half of the membership of the Senate 
and part of the Lower House. In brief, it was his opinion that Ceylon had 
a colonial status, and the Seeurity Council must discriminate between real 
and false independence. The debate continued with refutation and asser- 
tions that adequate information was available, while the opponents re- 
iterated their charges of false pretenses. Finally, the motion for postpone- 
ment went to a vote resulting in two in favor, none against, but nine ab- 
stentions, which represented a defeat of the resolution. China’s formal 
motion for Ceylon’s admission was then put and the vote was recorded as 
nine in favor and two against. But since one of the negative votes was cast 
by a permanent member of the Seeurity Council (namely, the U.S.S.R.), 
the resolution was rejected. While the representatives of Argentina and 
China protested the political character of the opposition recorded against 
Ceylon throughout the debate, the Chairman adjourned the meeting after 
assuring the delegates that, in accordance with procedure, a full report 
was to be prepared by the Secretariat and transmitted to the General As- 
sembly.*° 

As a postscript to this account of the course of the applications of Indian 
states seeking membership in the United Nations, a notation may be made 
of the intention expressed by Nepal to apply for admission within the eur- 
rent 

50 At a meeting of the Security Council on Dec. 15, 1948, the application of Ceylon was 
reconsidered, pursuant to a General Assembly resolution requesting its reconsideration. 
The U.S.S.R. proposed that consideration of Ceylon’s application be postponed until the 
Council took up the 11 other applications still outstanding. When the admission of Cey- 
lon was put to a vote, the U.S.S.R. again vetoed the application. Verbatim Record, 384th 
Meeting, Security Council, U. N. Doe. S/P.V. 384, Dee. 15, 1948, pp. 101-140. 

51 See New York Times, Sept. 19, 1948, p. 34, col. 2. 
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GENERAL* 
April, 1948 


19 FRANCE—GREAT BRITAIN. Signed agreement at Paris regarding facilities for 
British armed forces pending final withdrawal from French territory. Text, 
with annex and notes: G. B. T. S. No. 44 (1948), Cmd. 7523. 


May, 1948 
25 GREAT BRITAIN—PoRTUGAL. Exchanged notes at Lisbon for extension of transit 


facilities in Azores to British military aircraft. Text: G. B. T. 8. No. 59 
(1948), Cmd. 7499. 


June, 1948 

14/August 2 GREAT BRITAIN—ITALY. Exchanged notes at Rome on recruitment of 
Italian skilled workers for employment in Kenya. Text: G@. B. T. S. No. 67 
(1948), Cmd. 7525. 

23 JEWISH PROPERTY IN GERMANY. U.S. Military Government issued Reg. No. 3 
under Military Government Law No. 59, concerning designation of successor 
organization to claim Jewish property. Text: D. & S. P., Sept., 1948, pp. 
427-428. 

*See p. 163 below for United Nations and Specialized Agencies; also p. 167 and fol 
lowing for Multipartite Conventions. 
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24 CHILE—GREAT BRITAIN. Signed payments agreement at Santiago. Text: G. B. 
T. S. No. 57 (1948), Cmd. 7497. 


29-October 17 EvRoPEAN ECONOMIC COOPERATION. United States signed agreements 
with Denmark, June 29; Austria, July 2; Greece, July 2; Iceland, July 3; 
Portugal, Sept. 28. Texts: 7. I. A. S. 1782, 1780, 1786, 1787; Dept. of State 
Press Release No. 788. Agreement signed Oct. 16 on intra-European payments. 
London Times, Oct. 18, 1948, p. 4. Agreement signed in Trieste, Oct. 17, 
for participation by Free Territory of Trieste. D. 8. B., Oct. 31, 1948, p. 559. 


July, 1948 


12/17 Korra. Constitution established July 12. N.Y. T., July 17, 1948, p. 4. Text: 
Voice of Korea (Washington), Aug. 14, 1948, pp. 1-5. 


15 FRANCE—GREAT BrITAIN. Signed agreement at Brussels for settlement of inter- 
custodial conflicts relating to German enemy assets. Text, with annex and 
declaration: G. B. T. S. No. 74 (1948), Cmd. 7551. 


15/October 26 GREAT BRITAIN—GUATEMALA. Guatemalan note suggested mediation by 
U. S. of dispute over British Honduras. British note rejected suggestion and 
reiterated view that J. C. J. constitutes appropriate means for settling dispute. 
London Times, Oct. 29, 1948, p. 3. 


19 UNITED STATES—YUGOSLAVIA. Exchanged notes by which Yugoslav Government 
recognized as international obligations dollar bonds issued or guaranteed by 
predecessor governments. D. S. B., Sept. 5, 1948, p. 301. Texts: T. I. A. S. 
1803. 


August, 1948 


2 GREAT BrRITAIN—ITALY. Exchanged notes at Rome on settlement of debts due 
Italy under their clearing agreement. Text: G. B. T. S. No. 66 (1948), Cmd. 
7518. 


4/17 ITaty—YuGosLavia. Yugoslav note recommended mixed commission begin 
work of delineating boundary, and agreed, in event that no acceptable arrange- 
ment be reached, to refer question to Ambassadors of Big Four. London 
Times, Aug. 6, 1948, p. 3. Boundary commission held first meeting to trace 
permanent frontier. London Times, Aug. 18, 1948, p. 3. 


5-6 GERMAN OccUPATION (Currency). Soviet Russia agreed to release blocked funds 
to Berlin Government to pay salaries and other liabilities, also to release private 
funds at a later date. Western Powers offered German firms funds to operate, 
following announcement that Russia would require firms to trade with Greater 
Berlin Trading Commission to get funds. N. Y. T., Aug. 6, 7, 1948, p. 1. 


5-18 DANUBE CONFERENCE. Great Britain proposed asking International Court of 
Justice or an international tribunal to rule on validity of 1921 Danube Con- 
vention, questioned by Russia. WN. Y. T., Aug. 6, 1948, p. 7. U.S. withdrew 
its draft convention and accepted as basis for discussion Soviet draft presented 
Aug. 2. N. Y. T., Aug. 8, 1948, p. 1. U. 8. presented Aug. 9 its major re 
quirements for new pact on control of Danube shipping. List: N. Y. 7., Aug. 
10, 1948, p. 9. At closing session delegates signed document granting each 
Danubian nation sovereignty over its own portion of river, with France and 
Great Britain abstaining, and U. S. voting nay. London Times, Aug. 19, 1948, 
p. 4; N. Y. 7T., Aug. 19, 1948, p. 2. Texts of various statements by U. S. 
delegates: D. S. B., Aug. 15, 1948, pp. 197-199; Sept. 5, pp. 283-292. Report 
on conference, which opened July 30: D. S. B., Sept. 19, 1948, pp. 384-385. 
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6 CARIBBEAN COMMISSION. Agreement of Oct. 30, 1946 between U. 8., France, 
Netherlands and United Kingdom, entered into force. D. S. B., Aug. 22, 
1948, p. 245. 


9 Property. Far Eastern Commission released policy decision of July 29 on 
restitution of looted property. Text: D. & S. P., Sept., 1948, pp. 424-426. 


12 InpIA—PorTUGAL. Decided to exchange diplomatic representatives at legation 
level. J. I. S. No. 3791/ES. 


12 KorEAN REcOoGNITION. U.S. announced that Korean Government, established as 
result of May, 1948, elections, was entitled to recognition, and, pending action 
by U. N. General Assembly, U. S. would send special representative empowered 
to negotiate concerning conditions of recognition. China also granted recog- 
nition. N. Y. T., Aug. 13, 1948, pp. 1, 7. Text of U. 8. statement: p. 7; 
D. S. B., Aug. 22, 1948, p. 242. 


13 CuBA—DoMINICAN REPUBLIC. Special delegation, appointed by Dominican Presi- 
dent Trujillo, presented petition to Inter-American Committee on Methods for 
the Peaceful Solution of Conflicts in effort to bring about friendly settlement 
of differences with Cuba, due to that nation’s alleged failure to curb prepara- 
tions on Cuban soil of revolutionists organized to overthrow constitutional gov- 
ernment of Dominican Republic by force. Dominican Republic Bulletin (Wash- 
ington), No. 64, Sept. 1, 1948. 


14 INDIA—SWITZERLAND. Signed treaty of friendship and establishment. J. I. S. 
No. 3784/LC, p. 2. 


15 KorEA (Republic). First President, Syngman Rhee, proclaimed Republic of 
Korea at Seoul. WN. Y. T., Aug. 15, 1948, pp. 1, 27; London Times, Aug. 16, 
1948, p. 4; Voice of Korea (Washington), Aug. 31, 1948, p. 1. 


15-October 7 ITALIAN Navy. Delivery of 14 ships to France under terms of Peace 
Treaty and a supplementary bilateral agreement was completed Aug. 15. 
London Times, Aug. 20, 1948, p. 3. Russia demanded on Oct. 6 that Italy 
turn over naval units as provided by Peace Treaty. N. Y. T., Oct. 7, 1948, 
p. 3. Italy announced Oct. 7 problem of delivery of warships to Russia had 
been referred to Four-Power Naval Commission after Russia refused acceptance 
of Italian conditions for delivery. N.Y. T., Oct. 8, 1948, p. 14. 


16-21 INTERNATIONAL BAR ASSOCIATION. Second Conference held at Peace Palace, The 
Hague, with representatives of 52 national organizations present. Recom- 
mended that nations which had not yet signed Optional Clause (I. C. J.) do 
so at once to facilitate widest possible use of Court. London Times, Aug. 20, 
24, 1948, p. 3. 


19-September 9 Sovier Russta—Unitep States. U. S. ordered expulsion of Soviet 
Consul General at New York. Text: N. Y. T., Aug. 21, 1948, p. 3. Texts of 
Russian notes of Aug. 9 and 14 concerning U. 8. action regarding Soviet na- 
tionals (Samarin family and Mrs. Oksana Kasenkina), and U. 8. reply: D. S. B., 
Aug. 29, 1948, pp. 251-255. U.S. note of Sept. 9 stated that cases of Mrs. 
Kasenkina and Samarin family are considered closed. N. Y. T7., Sept. 14, 
1948, p. 10. Text: D. S. B., Sept. 26, 1948, pp. 408-409. 


20 ASSETS, ForEIGN. Executive Order 9989 transferred to Attorney General juris- 
diction over blocked assets, effective Sept. 30, 1948. Text: D. S. B., Sept. 5, 
1948, p. 303; 13 Fed. Reg. 4891. 
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20-30 Rep Cross. 17th International Red Cross Conference met at Stockholm. Adopted 
new convention for protection of civilians in wartime, and resolution proposing 
prohibition of use of bacteriological and atomic weapons. Accepted resolutions 
revising the two Geneva conventions. N. Y. T., Aug. 31, 1948, p. 11. 


23 FRANCE—SPpaAIN. Signed civil aviation agreement at San Sebastian. N. Y. T., 
Aug. 24, 1948, p. 4. 


23-September 4 WorLp CoUNCIL oF CHURCHES. Formally declared itself a permanent 
organization at meeting in Amsterdam. Elected 6 presidents and named 90- 
man central committee. Issued 800-word ‘‘message.’’ London Times, Aug. 24, 
1948, p. 4; NV. Y. T., Aug. 24, 1948, p. 2; Aug. 31, p. 14; Sept. 5, pp. 1, 28. 


25-29 INTELLECTUALS’ CONFERENCE. World Congress of Intellectuals met at Wroclaw, 
Poland, with British and U. 8. representatives barred. Announced it would 
establish at Paris an international committee ‘‘in defense of peace.’’ lLon- 
don Times, Aug. 27, 1948, p. 3; N. Y. T., Aug. 26, 1948, p. 5; Aug. 30, p. 4. 
Text of manifesto and report on session: Moscow News, Aug. 31, 1948, pp. 1-2. 


26/September 3 IsRAEL—UNITED STATES. Exchanged notes regarding emigration to 
Israel of men of military age from among the refugees and displaced persons 
in U. S. Zones of Germany and Austria. Texts: D. S. B., Sept. 19, 1948, pp. 
386-387. 


28/September 11 States. Exchanged notes concerning Greek 
forces near Bulgarian frontier. Texts: D. S. B., Oct. 10, 1948, p. 461. 


28/October 27 AntTaRcTIc Recions. U. 8. announced proposal that administration of 
Antarctie continent be in hands of 8 Powers having territorial claims there. 
London Times, Aug. 28, 1948, p. 4; N. Y. T., Aug. 29, 1948, pp. 1, 4. Map: 
p. 4. Text of statement: D. S. B., Sept. 5, 1948, p. 301. Under Secretary of 
State Lovett announced receipt of Chilean note stating differing views. 
N.Y. T., Oct. 28, 1948, p. 5. 


29-September 6 INTERNATIONAL LAW ASSOCIATION. Held 43d conference at Brussels 
under presidency of Jaroslav Zowiek (Czechoslovakia). London Times, Sept. 
1, 1948, p. 3. Short summary of session: London Times, Sept. 7, 1948, p. 3. 


30 PHILIPPINE RECOGNITION. Granted by Argentina. N. Y. T., Aug. 31, 1948, p. 7. 


31/September 13 GERMAN OCCUPATION (Future Status). Polish note to Great Britain 
protested plans. Text: Polish Facts & Figures (London), Sept. 11, 1948, pp. 
1-2. British note for second time rejected Polish protest of July 30. London 
Times, Sept. 14, 1948, p. 3. 


September, 1948 


] BuULGARIA—PoLAND. Signed trade agreement. N. Y. T., Sept. 2, 1948, p. 6; 
Polish Facts § Figures (London), Sept. 11, 1948, p. 4. 


1/7 GERMAN OccUPATION (Parliamentary Assembly). Assembly held opening meet- 
ing at Bonn. Elected Konrad Adenauer President. N. Y. T., Sept. 2, 8, 
1948, p. 1. 

2 CHINA—SovIET Russia. China announced desire to terminate agreement of 


September, 1939, granting air transport monopoly to Sino-Soviet airline, effec- 
tive September, 1949. N. Y. T., Sept. 3, 1948, p. 12. 


BENES, EDVARD. Second President of Czechoslovakia died. N. Y. T., Sept. 4, 
1948, p. 1. 


ce 
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4 IRELAND—NETHERLANDS. Signed trade agreement at Dublin. London Times, 
Sept. 6, 1948, p. 4. 


4/6 NETHERLANDS. Queen Wilhelmina abdicated in favor of Princess Juliana who 
was inaugurated the 6th. N. Y. T., Sept. 5, 1948, p. 1; Sept. 7, p. 1; London 
Times, Sept. 7, 1948, p. 4. 


4-15 ITALIAN CoLonies. Russian note to U. 8., Great Britain and France requested 
convening Council of Foreign Ministers on Sept. 15 to consider question of 
Italian colonies before consideration by U. N. General Assembly. U. S. and 
British notes of the 8th expressed willingness to meet. N. Y. T., Sept. 4, 
1948, p. 1; Sept. 9, pp. 1, 7. Text of British note: London Times, Sept. 9, 
1948, p. 3. U.S. note suggested meetings open the 13th. N. Y. T., Sept. 
10, 1948, p. 1. U.S. denied Russian view that sending only a representative 
of the Secretary of State made impossible convocation of the Council, thus 
constituting violation of Italian peace treaty. N. Y. T., Sept. 12, 1948, p. 1. 
Texts of Soviet memorandum and U. §S. reply: p. 22. Texts of U. S. and 
Soviet notes and memorandum, Sept. 4-11: D. S. B., Sept. 19, 1948, pp. 382- 
383. Deputies, meeting in Paris, Sept. 13, disagreed on whether meeting 
constituted session of the Council of Foreign Ministers. London Times, Sept. 
14, 1948, p. 4. Text of Soviet statement: Moscow News, Sept. 14, 1948, p. 2. 
Decided to refer question to U. N. General Assembly. N. ¥. T., Sept. 15, 
1948, p. 1. Text of letter of Sept. 15 to U. N. Secretary General: London 
Times, Sept. 16, 1948, p. 4. U.S. position: D. S. B., Sept. 26, 1948, p. 402. 


6-11 [NTER-PARLIAMENTARY UNION. Held 37th conference at Rome. WN. Y. T., Sept. 
7, 1948, p. 11; Sept. 12, p. 26. Report on the session: Inter-parliamentary 
Bulletin, Oct., 1948. 


6/16 IsRAELI RECOGNITION. Granted by Paraguay and E] Salvador. N. Y. T., Sept. 
7, 1948, p. 9; Sept. 17, p. 9; London Times, Sept. 8, 1948, p. 3. 


RUMANIA—UNITED States. U. S. note aceused Rumania of discriminating 
against U. S. interests in favor of Russia under its nationalization law. Text: 
D. S. B., Sept. 26, 1948, p. 408. 


7-20 CONSERVATION CONFERENCE. First Inter-American Conference on the Conserva- 
tion of Renewable Natural Resources was held at Denver. Recommendations 
of the conference: P.A.U. Conference Summary Ser. No. 1, pp. 4-5. 


10 JAPAN—SIAM. Allied Headquarters in Japan announced a $68,000,000 trade 
agreement involving Japanese rolling stock and steel, and Siamese rice. 


N. Y. T., Sept. 11, 1948, p. 7. 


10 POLAND—RUMANIA. Signed trade agreement at Bucharest—to remain in force 
after deposit of ratifications, to end of 1953. Polish Facts & Figures (Lon- 
don), Sept. 18, 1948, p. 4. 


11 JINNAH, MOHAMMED ALI. First Governor General of Pakistan died. WN. Y. T., 
Sept. 12, 1948, p. 1. 


11-17 HyperABApD—INpIA. Hyderabad sent appeal to International Court of Justice 
to be allowed to place dispute before Court. N. Y. 7., Sept. 12, 1948, p. 1. 
Text of Indian statement of the 12th: J. J. S. No. M/52/LC. Indian troops 
invaded Hyderabad the 13th. London Times, Sept. 14, 1948, p. 4. Forces of 
Hyderabad surrendered the 17th. Delegation to U. N. was ordered to withdraw 
case against India. WN. Y. T., Sept. 18, 1948, p. 1. 
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NEw ZEALAND—UNITED States. Signed agreement under the Fulbright Act 
for educational exchanges. D. S. B., Oct. 10, 1948, p. 474. Text: T. I. A. 8. 
1812. 


UniTep STaTes—YuGosLavis. Department of State announced Yugoslav pay- 
ment of $17,000,000 to settle claims for compensation for nationalized property 
in Yugoslavia. N. Y. T., Sept. 14, 1948, p. 1; D.'S. B., Sept. 26, 1948, p. 413. 


IsRAEL. Supreme Court, consisting of 5 members, formally inaugurated in 
Jerusalem. London Times, Sept. 16, 1948, p.3; N. Y. T., Sept. 15, 1948, p. 16. 


CZECHOSLOVAKIA—UNITED STATES. Signed agreement whereby Czechoslovakia 
will pay within 10 days $172,061 in final settlement of its lend-lease account. 
N.Y. T., Sept. 17, 1948, p. 4; D. S. B., Sept. 26, 1948, p. 413. Text: T. I. A. 8. 
1818. 


JAPANESE OccUPATION. Russia demanded U. 8. remove ban on strikes by 
Japanese Government workers, and other alleged repressive measures against 
labor. WN. Y. T., Sept. 17, 1948, p. 11. Text: USSR Information Bulletin, 
Sept. 22, 1948, pp. 555, 562. 


KorEA—UNITED States. Korean National Assembly ratified financial and prop- 
erty agreement, settling accounts covering military occupation and nearly 
$400,000,000 in grants and loans. N. Y. T., Sept. 19, 1948, p. 62. 


KorEAN Occupation. Russian note announced plan to evacuate troops from 
northern zone and expressed hope of similar U. 8. action in southern zone. 
Text: NV. Y. T., Sept. 20, 1948, p. 10; D. S. B., Oct. 10, 1948, p. 456. U. 8. 
reply of Sept. 20 stated withdrawal would await U. N. decision. Text: 
D. S. B., Oct. 3, 1948, p. 440; N. Y. T., Sept. 21, 1948, p. 16. U.S. note of 
28th stated withdrawal is part of question of Korean unity and independence 
and U. 8. views will be presented to U. N. General Assembly at appropriate 
time. Text: N. Y. T., Oct. 1, 1948, p. 10; D. S. B., Oct. 10, 1948, p. 456. 


PALESTINE (Arab). Arab League announced creation of Arab Government for 
Palestine. King of Trans-Jordan immediately gave notice he would not permit 
the government to enter Palestine. N. Y. T., Sept. 21, 1948, pp. 1, 7. Cabi- 
net members: C. J. E. D., Sept. 17/Oct. 7, 1948, p. 659. 


GREAT BriTAIN—UNITED States. Signed agreement in London providing edu- 
cational exchanges authorized by Fulbright Act. D. 8S. B., Oct. 10, 1948, p. 473. 
Text: G. B. T. S. No. 69 (1948), Cmd. 7527. 


22-October 26 GERMAN OccUPATION (Berlin Blockade). Great Britain, U. S. and 


France sent notes to Russia on Four-Power control of Berlin. N. Y. T., Sept. 
23, 1948, p. 1; London Times, Sept. 23, 1948, p. 4. Text: D. S. B., Oct. 3, 
1948, pp. 427-431. Text of Russian reply of Sept. 25: D. S. B., Oct. 3, 1948, 
pp. 426-427. Anglo-French-U. S. notes of 26th gave notice negotiations had 
been broken off and matter would be referred to U. N. Text of communiqué: 
D. S. B., Oct. 3, 1948, p. 423; N. Y. T., Sept. 27, 1948, p. A. Text of State 
Department’s report: pp. A-D; Dept. of State Publication No. 3298. Text 
of U. S. note: D. S. B., Oct. 3, 1948, pp. 423-426. Text of Russian broadcast: 
N.Y. T., Sept. 27, 1948, p. 4: London Times, Sept. 27, p. 4. Text of British 
report: Germany No. 2 (1948), Cmd. 7534. Berlin City Government adopted 
resolution Sept. 27 suggesting full authority be given to elected government, 
and asked that during occupation no one power have more influence than an- 
other. N.Y. T., Sept. 28, 1948, pp. 1, 5. Soviet reply to note of Sept. 26 
declared Western policy was cause of present dispute and proposed new meeting 
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of Council of Foreign Ministers. Text: N. Y. T., Oct. 4, 1948, p. 3; New 
Times (Moscow), Oct. 6, 1948, supp., pp. 1-6; Moscow News, Oct. 5, 1948, 
p. 3. Russian repudiation of agreement on safety regulation in Berlin air 
corridor announced Oct. 26. N. Y. T., Oct. 27, 1948, p. 1. 


23 States. U. 8. aide-memoire accused Bulgaria of ‘‘ systematic 
and ruthless’’ violations of democratic principles, contrary to Peace Treaty. 
N. Y. T., Sept. 25, 1948, pp. 1, 4. Text: p. 4; D. S. B., Oct. 3, 1948, p. 447. 


25 Customs Union. Italo-French Economic Committee decided that a customs 
union could be put into effect by Jan. 1, 1950. N. Y. T., Sept. 26, 1948, p. 
15; C. I. E. D., Sept. 17/Oct. 7, 1948, p. 652. 


27-28 WESTERN EvuROPEAN UNION. Defense Ministers in conference at Paris announced 
agreement on common defense policy and formation of an organization to 
carry out that policy. London Times, Sept. 29, 1948, p. 4. 


28 PorTUGAL—UNITED STATES. Signed economic agreement at Lisbon. WN. Y. T., 
Sept. 30, 1948, p. 13; D. S. B., Oct. 10, 1948, p. 470. Text: Dept. of State 
Press Release, Sept. 29, 1948, No. 789. 


29 Bouivia—UNITED States. Signed air transport agreement in La Paz. D. S. B., 
Oct. 10, 1948, p. 470. 


29 Fisuing. U. 8S. announced policy on commercial fishing operations in U. S. 
Trust Territory of the Pacific islands. D. S. B., Oct. 10, 1948, p. 468. Text 
of directive: p. 469. 


30 CREDITS, ForeEIGN. Secretary of the Treasury Snyder announced end of control 
in U. 8. D.S. B., Oct. 10, 1948, p. 472. 


30 GREAT BRITAIN—UNITED StaTes. Signed agreement in Washington proposing 
establishment of international committee to recommend allocations of iron and 
steel scrap exported from E.R.P. countries, including Bizonal area of Germany. 
Text: D. S. B., Oct. 10, 1948, pp. 467-468; G. B. T. 8S. No. 72 (1948), Cmd. 
7538. 


October, 1948 


4-6 WooL. Study Group held 2d meeting at London. Short report: D. S. B., Oct. 
17, 1948, p. 491. 


6 BULGARIA—FINLAND. Signed trade agreement. N. Y. T., Oct. 7, 1948, p. 5. 


6-16 TRANSPORT CONFERENCE. International Transport Conference met at Cracow, 
Poland, with representatives from 18 countries, and American and Russian 
zones of Germany. Polish Facts § Figures (London), Oct. 23, 1948, p. 4. 


8 BeLGIuM—LUXEMBOURG—UNITED States. Signed agreement in Brussels pro- 
viding educational exchanges authorized by Fulbright Act. D. S. B., Oct. 24, 
1948, p. 528. 


8-12 PAN AMERICAN SANITARY ORGANIZATION. At 2d meeting, Directing Council ap- 
proved integration of Organization as W.H.O.’s regional body. London 
Times, Oct. 16, 1948, p. 3; U. N. P. RB. H/295. 


9 Sovier Russ1a—UNITED Srares. President Truman and Secretary Mashall 
issued statements on President’s earlier plan to send Mr. Justice Vinson to 
Russia. Texts: N. Y. T., Oct. 10, 1948, p. 3. 
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12/14 GERMAN OccuUPATION (Future Status). Draft preamble to constitution being 
drawn up by Western German Constituent Assembly, meeting at Bonn, was 
released. Text: N. Y. T., Oct. 13, 1948, p. 6. Assembly decided name for 
former German Reich should be ‘‘ Federal Republie of Germany.’’ Y. T., 
Oct. 15, 1948, p. 4. 

12-15 PALESTINIAN (Arab) ReEcOGNITION. Granted by Egypt and Iraq, Oct. 12; 
Lebanon, Oct. 13; Syria, Oct. 14; Saudi Arabia, Oct. 15. WN. Y. T., Oct. 18, 
1948, p. 3; Oct. 14, p. 13; Oct. 16, p. 2; London Times, Oct. 15, 1948, p. 3. 


13-30 KoreEAN RECOGNITION (Soviet Zone). Russia announced readiness to establish 
diplomatie relations with Korean National Democratic Republic. N. Y. 
Oct. 18, 1948, p. 2. Text: Moscow News, Oct. 15, 1948, p. 3. Rumania and 
Yugoslavia granted recognition Oct. 26 and 30. WN. Y. T., Oct. 27, 1948, p. 9; 
Oct. 31, p. 15. 


14/16 EvRoPEAN EcoNOMIC COGPERATION ORGANIZATION. Admitted U. S.—U. K. Zone of 
Free Territory of Trieste to membership. D. S. B., Oct. 31, 1948, p. 559. 
Benelux countries submitted their long-term economic programs, extending to 
fiscal year 1952-1953. N.Y. T., Oct. 20, 1948, p. 16. Main points: C. I. E. D., 
Oct. 8/21, 1948, p. 690. 


15 ETHIOPIA—GREAT Britain. Announced return of Ogaden Province to Ethiopia. 
London Times, Oct. 16, 1948, p. 3. Map: N. Y. T., Oct. 16, 1948, p. 4. 


15 GREAT BRITAIN—NETHERLANDS. Signed conventions at London (1) for avoid- 
ance of double taxation with respect to taxes on income, (2) for avoidance of 
double taxation with respect to duties on estates of deceased persons. Texts: 
Netherlands Nos. 2, 3 (1948), Cmd. 7555, 7556. 


21 PHILIPPINE REPUBLIC—UNITED STATES. Exchanged notes at Washington con 
cerning copyright relations. D. S. B., Oct. 31, 1948, p. 562. Text: Dept. of 
State Press Release, Oct. 21, 1948, No. 855. 


22/23 Mexico—UNITED States. Exchanged notes regarding repatriation of Mexican 
workers. Text: D. S. B., Nov. 7, 1948, pp. 585-586. 


25-26 WESTERN EvROPEAN UNION. Consultative Council held 3d meeting in Paris. 
N. Y. T., Oct. 26, 1948, p. 10. Agreed to seek North Atlantie security pact. 
Text of statement: London Times, Oct. 27, 1948, p. 4; D. S. B., Nov. 7, 1948, 
p- 583. Selection of Field Marshal Montgomery to head military command of 
alliance was announced Oct. 4. N. Y. T., Oct. 5, 1948, p. 1; London Times, 
Oct. 5, 1948, p. 4. 


OF 


25-27 SouTH Paciric CoMMISSION. Held 2d session at Sydney, Australia, with 6 
nations represented. London Times, Oct. 26, 1948, p. 3. Selected Noumea, 
New Caledonia, as permanent headquarters. London Times, Oct. 28, 1948, p. 
3. To meet next at Noumea, May 10, 1949. Staff appointments: London 
Times, Nov. 3, 1948, p. 3. 


26-29 EUROPEAN ECONOMIC COOPERATION. Loan agreements were signed Oct. 26, 28 
and 29 with Great Britain, Ireland, Denmark, Sweden, Norway, Italy and 
Netherlands. N. Y. T., Oct. 27, 1948, p. 3; Oct. 29, p. 18 and E.C.A. Press 
Releases EIB, Nos. 6-8. Text of British agreement: Cmd. 7550. 


27 REPARATIONS (German). U. S. announced agreement with French and British 
governments to review reparations lists in relationship to European recovery 
program. N. Y. T., Oct. 28, 1948, p. 1. Text of statement: p. 10; D. S. B., 
Nov. 7, 1948, p. 584, 
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28 BELGIUM—UNITED States. Signed income tax convention at Washington. 
D. S. B., Nov. 7, 1948, p. 585. 

28/November 4 NoBEL Prizes. Dr. Paul Mueller (Switzerland) was named to re- 
ceive prize in physiology and medicine. N.Y. T., Oct. 29, 1948, p. 22; London 
Times, Oct. 29, 1948, p. 4. T. S. Eliot and Patrick M. S. Blackett (Great 
Britain) and Arne Tiselius (Sweden) won awards in literature, physics and 
chemistry. N.Y. T., Nov. 5, 1948, p. 1; London Times, Nov. 5, 1948, p. 4. 


UNITED NATIONS AND SPECIALIZED AGENCIES 


June, 1948 


16-August 5 U.N. TRUSTEESHIP CounciL. Text of resolutions adopted at 3d session: 
Doc. T/215. 


7-September 10 U. N. BALKAN CoMMITTEE. Text of Supplementary Report for the 
period: U. N. Doc. A/644; G. A. (III) O. R., Supp. No. 8A; D. & S. P., 
Sept., 1948, pp. 413-422. Asked General Assembly to warn Albania, Bulgaria 
and Yugoslavia their assistance to Greek guerillas endangers peace. N. Y. T., 
Sept. 14, 1948, p. 14. 


August, 1948 


: TRUSTEESHIP. Summaries of reports on New Guinea, Tanganyika, Ruanda 
Urundi, Southwest Africa: U. N. B., Aug. 15, 1948, pp. 638-646, 667. 
2/18 U. N.—CrEyYLon. Ceylon forwarded information on its independent status. Text: 


U. N. Doc. 8/951. Membership application vetoed by Russia. U. N. B., 
Sept. 1, 1948, p. 705. 


28 U. N. Economic ANp Counci.. Adopted protocol for synthetic habit- 
forming narcotic drugs control. Texts of resolution and protocol: U. N. 
Docs. E/923 and 968. Adopted Aug. 12 resolution to wind up affairs of U. N. 
Appeal for Children no later than end of 1948. U.N. B., Sept. 1, 1948, p. 683. 
Adopted resolution that U. N. under new protocol assume functions hitherto 
exercised by French Government in matters of suppression of white slave trade 
and obscene publications. Elected Aug. 17 and 19 one third of membership of 
its commissions whose terms expire Dec. 31. Member nations: U. N. B. Sept. 1, 
1948, p. 684; U. N. Doc. E/988/Add.1. Adopted resolution deploring legislative 
barriers forbidding mixed marriages, on basis of color, race or religion. Text: 
N. Y. T., Aug. 24, 1948, p. 10. Adopted resolution on mobilizing world 
opinion in favor of equality for men and women. Text: U. N. P. R. ECOSOC/ 
352. Adopted resolution recommending immediate consultation between 
I.R.0.’s Preparatory Commission and member nations on resettlement of non- 
repatriable refugees. U. N. P. R. ECOSOC/356. Decided to send to General 
Assembly draft international convention on genocide. [Text: U. N. Doc. E/ 
794; E. S. C. O. R., 3d yr., 7th Sess., Supp. No. 6.] London Times, Aug. 28, 
1948, p. 3. Brief review of session: N. Y. T., Aug. 29, 1948, p. 16. Text of 
report to General Assembly for period Aug. 18, 1947—-Aug. 29, 1948: G@. A. 
(III) O. R#., Supp. No. 3; U. N. Doe. A/625. 


5 U., N. Minitary Srarr CoMMITTEE. Text of Chairman’s letter to President of 
Security Council on work of Committee: U. N. Doc. 8/956; D. S. B., Aug. 29, 
1948, pp. 263-265. 


5-November 2. U. N. Security Counciu (Palestine Question). Mediator asked for 
ruling on right of Arab refugees to return to Israeli-held territories. N. ¥. T., 
Aug. 6, 1948, p. 8. Israel stated Aug. 13 it could not agree to indefinite con- 
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tinuation of truce and called for early time-limit and outlined alternatives. 
N. Y. T., Aug. 14, 1948, pp. 1, 4. Approved Aug. 19 resolution warning 
Jews and Arabs to observe strictly the truce. Text: N. Y. T., Aug. 20, 1948, 
pp. 1,5; U. N. B., Sept. 1, 1948, p. 697. Emergency session of 30th adjourned, 
declining to consider the Palestine and Kashmiri situations. N. Y. T., Aug. 
31, 1948, pp. 1, 8. Both sides acceded Sept. 2 to demands of senior observers 
for final cease-fire order in Jerusalem. London Times, Sept. 3, 1948, p. 4. 
Text of Mediator’s report, issued Sept. 16, on observation of truce during 
period June 11-July 9, 1948: U. N. Doc. 8/1025. Condemned Sept. 18 assas- 
sination of Count Bernadotte, its Mediator. N. Y. T., Sept. 19, 1948, p. 1. 
Mediator’s report, issued posthumously, recommended changes in partition plan, 
U. N. control of Jerusalem and imposition of peace by U. N. for area. 
N. Y. T., Sept. 21, 1948, p. 1. Text of conclusions: p. 4; D. S. B., Oct. 3, 
1948, pp. 436-440. Text: G. A. (III) O. B., Supp. No. 11; U. N. Doc. A/648 
(3 pts.); Palestine No. 1 (1948), Cmd. 7530. Summary: C. J. EF. D., Sept. 
17/Oct. 7, 1948, pp. 659-660. Text of Supplement to Doc. A/648; U. N. Doc. 
A/689 and Add. 1. Text, transmitting report on assassination: U. N. Doc. 
§/1018. Ordered Oct. 19 immediate cease-fire in Negeb. WN. Y. 7., Oct. 20, 
1948, p. 1. Text of resolution: U. N. Doc. 8/1045; D. S. B., Nov. 14, 1948, 
pp. 613-614. 3d cease-fire came into foree Oct. 22, noon GMT. WN. Y. T., 
Oct. 23, 1948, p. 1; London Times, Oct. 22, 1948, p. 4. Texts of replies: U. N. 
Doc. 8/1049. Truce supervisor sent note Oct. 26 to Egyptian and Israeli 
Governments concerning cease-fire in Negeb and negotiation of outstanding 
problems: Text: U. N. Doc. S/1058. Israel accepted. Text: U. N. Doc. 
8/1060. Text of British-Chinese resolution for appointment of committee of 
5 permanent members and Belgium and Colombia to examine and report on 
appropriate measures to be taken in compliance with Mediator’s order of 
Oct. 26 [U. N. Doc. 8/1058] for withdrawal of forces to positions of Oct. 14: 
N. Y. T., Oct. 29, 1948, p. 14. Established subcommittee the 29th to consider 
all amendments and revisions, past and future, in connection with negotiations. 
U. N. Doc. 8/1062. Text of subeommittee’s report: U. N. Doc. 8/1064. 


I. C. A. O.—BurMa. Burma became 50th member. U.N. P. R. ICAO/71. 


U. N. SECRETARY GENERAL. Report to General Assembly was released. WN. Y. T., 


Aug. 8, 1948, p. 1. Text: G. A. (III) O. R., Supp. No. 1; U. N. Doc. A/565. 
Summary and extracts: U. N. B., Aug. 15, 1948, pp. 633-635. 


U. N.—UnitTep States. President Truman signed 8S. J. Res. 212, providing 


$65,000,000 loan to U. N. N.Y. T., Aug. 12, 1948, p. 3; D. S. B., Aug. 15, 
1948, p. 196. 


U. N. APPEAL FOR CHILDREN. Economic and Social Council voted to liquidate 


Appeal at the end of 1948. Collections have reached $16,000,000. N. Y. T., 
Aug. 13, 1948, p. 6. 


12/September 15 U. N. CoNVENTIONAL ARMAMENTS CoMMISSION. Adopted resolution 


to defer any disarmament program until friendlier relations exist between Big 
Powers. Approved resolution defining ‘‘conventional armaments’’ as exclud- 
ing atomic weapons and other weapons of mass destruction. U. N. P. &. 
CA/50. Texts: U. N. Docs. 8/C.3/30 and 31; D. S. B., Aug. 29, 1948, pp. 
267-268. Texts of other resolutions and of 2d progress report: U. N. Doe. 
8/C.3/32. Soviet delegate pointed out the first progress report for period 
Aug. 20, 1947—-Aug. 2, 1948 was unsatisfactory, thus making a special Commis- 
sion meeting mandatory. N. Y. T., Sept. 17, 1948, p. 2. Text: U. N. Doe. 
$/C.3/34. 


|| 
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13/24 U. N. BaLKAN ComMITTEE. Adopted resolution recommending disarming and 
interning Greek guerrillas entering Albania, Bulgaria and Yugoslavia. U.N. B., 
Sept. 1, 1948, p. 700. Text: U. N. P. R. BAL/365. Albanian note rejected 
U. N. appeal not to assist guerrillas. N. Y. T., Aug. 25, 1948, p. 12. Text: 
U.N. P. R. BAL/371. 


13-September 19 U. N. Kasumirz Commission. Adopted resolution for cease-fire 
agreement between India and Pakistan. U. N. B., Sept. 1, 1948, p. 687; 
N.Y. T., Aug. 15, 1948, p. 25. Text, with correspondence: U. N. Doc. S/995. 
Text of Indian acceptance: J. I. 8. No. 3808/GA. Urged immediate appoint- 
ment by U. N. of military adviser for truce duty. N. Y. T., Aug. 27, 1948, 
p. 4; U. N. P. R. KASH/24. Resolved to appeal to two governments to use 
best efforts to lessen tension in dispute. U. N. Doc. 8/1009. Commission’s 
letter to Pakistan: I. I. 8S. No. 3818/LC. 


16-September 14 TRADE AND TARIFFS CONFERENCE. Contracting parties to General 
Agreement on Trade and Tariffs met at Geneva. Signed 4 protocols modifying 
General Agreement. Texts: ICITO Doc. GATT/CP/1, pp. 3-26. Decisions 
and resolutions: pp. 27-36. Report on session: Department of State Press 
Release, Sept. 22, 1948, No. 766. Article: U. N. B., Oct. 15, 1948, pp. 828- 
829. Consolidated text of General Agreement incorporating several protocols: 
ICITO Doc. GATT/CP/2. 


17 DISPLACED PERSONS, U. 8. representative to U. N. presented U. S. views to 
Secretary General. Text of letter: D. S. B., Aug. 29, 1948, pp. 265-266. 


18-19 U. N. Security Councit. Russia vetoed Ceylon’s membership application. 
N. Y. T., Aug. 19, 1948, p. 1; London Times, Aug. 20, 1948, p. 3; U. N. B., 
Sept. 1, 1948, p. 705. Text of special report to General Assembly: U. N. 
Doc. A/618. Adjourned until Sept. 15. London Times, Aug. 21, 1948, p. 4. 


18/October 25 U. N.—VetTo. Russia’s 27th and 28th vetoes were used to block 
Ceylon’s membership application and plan for settlement of Berlin blockade. 
N. Y. T., Aug. 19, 1948, p. 1; Oct. 26, p. 1; London Times, Aug. 20, 1948, 
p- 3; Oct. 26, p. 4; U. N. B., Sept. 1, 1948, p. 705. 


21-September 28 U. N. Security Counc, (Hyderabad Question). Hyderabad 
(Princely State) asked Council to examine its dispute with India. N. Y. T., 
Aug. 25, 1948, p. 8. Text: U. N. Doc. 8/986. Hyderabad asked Council 
Sept. 12 to consider immediately Indian invasion. Texts: U. N. Doc. 8/998. 
Met 16th and heard Foreign Minister of Hyderabad. Summary: London 
Times, Sept. 17, 1948, p. 4. Decided 20th to postpone consideration. N. Y. T., 
Sept. 21, 1948, p. 3. Adjourned the 28th with no decision being taken. 
U. N. B., Oct. 15, 1948, p. 789. 


ro 


U. N.—INTERGOVERNMENTAL MARITIME CONSULTATIVE ORGANIZATION. Economic 
and Social Council adopted resolution recommending approval by General As- 
sembly of draft agreement bringing Organization into relationship. Text of 
draft agreement: U. N. Doc. E/1064. 


September, 1948 


6 I. L. O. David A. Morse (U. 8.) took office as Director General at Geneva. 
N. Y. T., Sept. 7, 1948, p. 9; U. N. P. R. 1LO/170. 


10-11 I. R. O. Seventh part of 1st session of Preparatory Commission was held at 
Geneva. Report on session: I.R.O. Doc. PREP/240. 
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13-25 I. R. O. Council held Ist session at Geneva as fully constituted specialized 
agency of U. N. London Times, Sept. 14, 1948, p. 3. Elected William H. Tuck 
(U. S.) Director General. N. Y. T., Sept. 17, 1948, p. 2; I. R. O. Doc. GC/31. 
Decided not to give material aid to 300,000 Arab refugees in Palestine. 
N. Y. T., Sept. 26, 1948, p. 2. Approved Agreement with U. N. I.R.0. 
Doc. GC/20. Summary of session: U. N. B., Oct. 15, 1948, p. 836. Text of 
report on session: I.R.O. Doc. GC/55. Text of Financial Regulations: I.R.O. 
Doc. GC/53. Documents issued: I.R.O. Doc. GC/58. Report on the session: 
D. S. B., Dec. 19, 1948, pp. 765-767. 


. C. A. O.—IcELAND. Signed agreement at Montreal concerning financing inter 
national air navigation facilities and services in Iceland. U.N. P. R. ICAQ/76. 


BERNADOTTE, COUNT FOLKE. Assassinated in Jerusalem. N. Y. T., Sept. 138, 
1948, p. 1. Text of report regarding assassination: U. N. Doc. 8/1018. 


21-October 18 U. N. GENERAL ASSEMBLY. Opened 3d session at Paris. Elected 
Herbert V. Evatt (Australia) as President, and chairmen of 6 committees: 
N. Y. T., Sept. 22, 1948, p. 1. Agenda: U. N. Doc. A/660. Soviet delegate 
proposed reduction by 1% in armed forces of Big Five. N. Y. T., Sept. 26, 
1948, p. 1. Text: p. 4. Text of statement: Moscow News, Sept. 28, 1948, 
pp. 2-3. Israeli memorandum of Oct. 3 protested Bernadotte plan for separa- 
tion of the Negeb. WN. Y. T., Oct. 4, 1948, pp. 1, 2. Elected Norway, Cuba 
and Egypt non-permanent members of Security Council, replacing Belgium, 
Colombia and Syria, effective Jan. 1, 1949. U. N. P. R. GA/329; N. Y. T., 
Oct. 9, 1948, p. 1. Text of Mr. Austin’s speech of Oct. 12 on general reduction 
of armaments, and extracts from Mr. Vishinsky’s: N. Y. T., Oct. 13, 1948, p. 5. 
Text of letter: Moscow News, Oct. 15, 19, 1948, pp. 2-3. Adopted Oct. 16 
resolution for permanent invitation to Secretary General of Organization of 
American States to be observer. U.N. B., Nov. 1, 1948, p. 849; U. N. P. R. 
GA/376. Sefior Lleras accepted Oct. 18. U. N. Doc. A/696. 


22/October 9 U. N.—Butearia. Bulgarian Minister of Foreign Affairs asked new 
consideration of membership application. Text: U. N. Docs. A/654; S/1012. 
Declaration of Oct. 9 accepted without reserve obligations arising from U. N. 
Charter and inviolable observance thereof from date of Bulgaria’s accession. 
Text: U. N. Docs. S8/1012/Add. 1; A/654/Add. 1. 


U. N.—Huneary. Hungary applied for membership and accepted without res- 
ervation obligations arising from U. N. Charter from date of its accession. 
Texts: U. N. Docs. 8/1017; A/659 and Add. 1. 


U. N.—U. N. R. R. A. Signed agreement, in force provisionally, concerning 
transfer to U. N. of residual assets and activities of U.N.R.R.A., pending 
ratification by General Assembly. Text: U. N. Doc. A/665, pp. 3-16. 


27-October 1 I. B. R. D. And I. M. F. Third annual meeting of Boards of Governors 
held in Washington. Elected executive board members. N. Y. T., Oct. 1, 
1948, p. 5. Granted membership to Siam. U. N. P. R. GA/303. Elected 
Pierre Mendes-France (France) Joint Chairman of the Boards for coming 
year. U.N. P. R&.1B/85. Short report on meeting: N. Y. T., Oct. 2, 1948, p. 4. 
Summary of 3d annual reports: U. N. B., Oct. 15, 1948, pp. 830-833; 834-835. 


29-October 25 U. N. Security Councit (Berlin Blockade). British, U. 8. and French 
identic notes to Secretary General asked earliest possible consideration of 
blockade. N.Y. T., Sept. 30, 1948, p.1. Text: p. 4; U. N. B., Oct. 15, 1948, 
p-. 825; D. S. B., Oct. 10, 1948, p. 455; U. N. Doc. S/1020. Annexes: S/1020/ 
Add. 1. Heard U. §., British and Soviet representatives Oct. 4. N. Y. 7. 
Oct. 5, 1948, p. 1. Texts: pp. 6-7. Russian representative refused Oct. 15 
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to discuss the question. London Times, Oct. 16, 1948, p. 4. Representatives 
of Western Powers answered Oct. 19 questions put to four occupying Powers. 
London Times, Oct. 20, 1948, p. 4; U. N. B., Nov. 1, 1948, p. 852. Member 
countries not directly involved in question proposed compromise the 22d. 
N. Y. T., Oct. 23, 1948, p. 1. Text: p. 2; London Times, Oct. 23, 1948, p. 4. 
Russian veto Oct. 25 blocked compromise. N. Y. T., Oct. 26, 1948, p. 1; 
London Times, Oct. 26, 1948, p. 4. Text of resolution: U. N. B., Nov. 15, 
1948, p. 925. 

22-October 29 U. N. Security Councit. Summary statements by Secretary General 
of matters of which the Council is seized and of stage reached in their con- 
sideration: U. N. Docs. S/1010, 1021, 1029, 1037, 1050, 1063. 

28 U. N.—Guarp. Text of Secretary General’s report on need for guard: U. N. 
Doc. A/656. 

30-October 7 PROTECTION OF NATURE. Conference for Establishment of an Interna- 
tional Union for the Protection of Nature met at Fontainebleau, partly under 
auspices of UNESCO. London Times, Oct. 1, 1948, p. 3. Established an 
International Union with headquarters at Brussels to facilitate codperation 
for nature protection. Short report: London Times, Oct. 12, 1948, p. 3. 


October, 1948 
1 U. N. Non-SELF-GOVERNING TERRITORIES. Report of Special Committee issued. 
Text: U. N. Doc. A/593. 

U. N. Security Councit. Norway, Cuba, and Egypt were elected non-permanent 
members by the General Assembly, effective Jan. 1, 1949, replacing Belgium, 
Colombia and Syria. N. Y. T., Oct. 9, 1948, p. 1; U. N. B., Nov. 1, 1948, 
p. 853; U. N. P. R. GA/329. 

U. N.—MOonNGOLIAN PEOPLE’s REPUBLIC. The Republic re-applied for member 
ship. Text: U. N. Docs. 8/1035 and Add. 1; A/687 and Add. 1. 

U. N.—ALBANIA. Albania resubmitted membership application. Text: U. N. 
Docs. 8/1033; A/688. 

I. C. J. Judges retlected for 9 years. N. Y¥. T., Oct. 23, 1948, p. 3; London 
Times, Oct. 23, 1948, p. 3; U. N. B., Nov. 15, 1948, pp. 890, 936-937. 

U. N.—RuMAnNIA. Rumania renewed membership application. N. Y. T., Oct. 
26, 1948, p. 8. Text: U. N. Docs. 8/1051; A/693. 


MULTIPARTITE CONVENTIONS 
Civiz Rights rok WomMEN. Bogota, April 30, 1948. 
Text: P.A.U. Law and Treaty Ser. No. 27; U. N. Doc. E/CN.6/76, pp. 2-4. 
CopyricHT. Berne, Sept. 9, 1886. Revision. Brussels, June 26, 1948. 
Text: Droit d’Auteur, July 15, 1948, pp. 73-87. 
Economic AGREEMENT. Bogot4, May 2, 1948. 
Text (4 languages): P.A.U. Law and Treaty Ser. No. 25. 
Ratification deposited: 
Costa Rica. Oct. 26, 1948. P.A.U. Press Release, Oct. 26, 1948. 
HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications deposited: 
Argentina. Oct. 26, 1948. U. N. P. R. H/202. 
Chile. U. N. B., Nov. 1, 1948, p. 885. 
Monaco. July 8, 1948. U.N. Treaties and International Agreements Registered, 
July, 1948, p. 18. 
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INTER-AMERICAN COFFEE MARKETING AGREEMENT. Protocol. Washington, Sept. 11]-— 
Nov. 1, 1947. 
Promulgation: 
United States. June 9, 1948. 
Text: 1768. 
INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 
Uruguay. Sept. 28, 1948. 
Venezuela. Oct. 5, 1948. P.A.U. Press Releases, Sept. 28 and Oct. 5, 1948. 
I. B. R. D. Articles of Agreement. Washington, Dee. 27, 1945. 


Signature: 
Austria. Aug. 27, 1948. N. Y. T., Aug. 28, 1948, p.5; U. N. P. R. IB/75. 
I. Cc. J. Statute. Optional Clause. San Francisco, June 26, 1945. 
Declaration communicated: 
Hyderabad. Sept. 8, 1948. U.N. Doc. S/996. 
Declarations deposited: 
Belgium. July 13, 1948. U.N. Treaties and International Agreements Registered, 
July, 1948, p. 2. 
Bolivia. July 16, 1948. U. N. Treaties and International Agreements Registered, 
July, 1948, p. 4. 
Brazil. March 12, 1948. 
Honduras. Feb. 10, 1948. U. N. Treaties and International Agreements Regis 
tered, June, 1948, p. 6. 
Pakistan. July 9, 1948. U.N. Treaties and International Agreements Registered, 
July, 1948, p. 2. 


I, L. O. Constitution. Instrument for Amendment of. Montreal, Oct. 9, 1946. 
Ratification deposited: 
United States. June 24, 1948. 
Promulgation: 
United States. Aug. 30, 1948. D. S. B., Oct. 10, 1948, p. 472. 
I. M. F. Washington, Dee. 27, 1945. 
Signature: 
Austria. Aug. 27, 1948. N.Y. T., Aug. 28, 1948, p. 5; U. N. P. R. IB/75. 
INVALIDITY INSURANCE IN AGRICULTURE. Geneva, June 29, 1933. 
Ratification deposited: 
Poland. Sept. 29, 1948. WN. Y. T., Sept. 30, 1948, p. 11. 
INVALIDITY INSURANCE IN INDUSTRY, COMMERCE, LIBERAL PROFESSIONS AND FOR OUT- 
WORKERS AND DOMESTIC SERVANTS. Geneva, June 29, 1933. 
Ratification deposited: 
Poland. Sept. 29, 1948. N.Y. T., Sept. 30, 1948, p. 11. 
OLD AGE INSURANCE IN AGRICULTURE. Geneva, June 29, 1933. 


Ratification deposited: 
Poland. Sept. 29, 1948. N. Y. T., Sept. 30, 1948, p. 11. 


OLD AGE INSURANCE IN INDUSTRY, COMMERCE, LIBERAL PROFESSIONS, FOR OUTWORKERS 
AND DoMESTIC SERVANTS. Geneva, June 29, 1933. 


Ratification deposited: 
Poland. Sept. 29, 1948. N. Y. T., Sept. 30, 1948, p. 11. 


CHRONICLE OF INTERNATIONAL EVENTS 169 


PacIFIC SETTLEMENT. Bogot4, April 30, 1948. 
Text: P.A.U. Law and Treaty Ser. No. 24. 


PEACE TREATY (Italian). Paris, Feb. 10, 1947. 
Ratification deposited: 
Beligum. WN. Y. T., Sept. 15, 1948, p. 12. 
Text: T. I. A. S. 1648; G. B. T. S. No. 50 (1948), Cmd. 7481. 
Maps annexed thereto: G. B. T. S. No. 51 (1948), Cmd. 7482. 
PoLITICAL RIGHTS FOR WOMEN. Bogotaé, April 30, 1948. 
Text (4 languages): P.A.U. Law and Treaty Ser. No. 26; U. N. Doc. E/CN. 6/76, 
pp. 2-3 (English only). 
PRIVILEGES AND IMMUNITIES, UNITED NATIONS. 
Accessions deposited: 
Belgium. Sept. 25, 1948. U. N. P. R. L/41. 
Chile. Oct. 15, 1948. N.Y. T., Oct. 16, 1948, p. 2; U. N. P. BR. L/42. 
Egypt. Sept. 17, 1948. U.N. P. R. M/495. 
Pakistan. Sept. 22, 1948. U.N. P. R. L/41. 


London, Feb. 13, 1946. 


PuBLIC HEALTH OFrFicEe. Protocol. New York, July 22, 1946. 
Ratifications deposited: 
Burma. July 1, 1948. 
Philippine Republic. July 9, 1948. 


U. N. Treaties and International Agreements 
Registered, July, 1948, p. 18. 


RADIO CONVENTION (Wave Lengths). Copenhagen, Sept. 15, 1948. 


Signatures: Albania, Belgium, Byelorussia, Bulgaria, Czechoslovakia, Denmark, Fin- 
land, France, Greece, Hungary, Ireland, Italy, Monaco, Morocco and Tunisia, 
Norway, Netherlands, Poland, Portugal, Rumania, Switzerland, United Kingdom, 
Ukraine, U.S.S.R., Vatican City, Yugoslavia. London Times, Sept. 17, 1948, p. 4. 

REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dee. 15, 1946. 

Signature: 

Denmark. Aug. 20, 1948. 
In force Aug. 20, 1948. U. N. P. R. IRO/84. 
Members: U. N. P. R. IRO/85. 

SICKNESS INSURANCE. (Agriculture). 

Ratification deposited: 


Poland. Sept. 29, 1948. WN. Y. T., Sept. 30, 1948, p. 11. 


Geneva, June 15, 1927. 


SICKNESS INSURANCE FOR WORKERS IN INDUSTRY, COMMERCE, AND DOMESTIC SERVANTS. 
Geneva, June 15, 1927. 


Ratification deposited: 
Poland. Sept. 29, 1948. WN. ¥. T., Sept. 30, 1948, p. 11. 


SuGAR PRODUCTION AND MARKETING. Protocol. London, August 31, 1948. 


Signatures: Australia, Belgium, Brazil, Cuba, Czechoslovakia, Dominican Republic, 
France, Great Britain, Haiti (ad referendum), Netherlands, Peru, Philippine Re- 
public, Poland, Portugal, South Africa, United States, Yugoslavia. 

Text: G. B. T. 8S. No. 73 (1948), Cmd. 7542. 

WorRKMEN’s COMPENSATION FOR OCCUPATIONAL 
(Revised 1934) 
Ratification deposited: 


Poland. Sept. 29, 1948. N. Y. T., Sept. 30, 1948, p. 11. 


DISEASES. Geneva, June 10, 1925. 


DorotHy R. Dart 


JUDICIAL DECISIONS 


By W. Bisnop, Jr. 


Of the Board of Editors 


{ With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
Wm. W. Cook Legal Research Endowment of the University of Michigan Law School] 


DIGESTS 


War crimes trials—U. 8S. review of decision of Tokyo international 
tribunal. 

Hirota ET AL. v. Dovuatas MacArtuur. 17 Law Week 4043; 
69 S. Ct. 157. 

United States Supreme Court, Dec. 6, 1948. Jackson, J. 


The Supreme Court decided, 5 to 4, to hear petitions for habeas corpus 
filed by certain defendants convicted by the International Military Tribunal 
sitting in Japan. With the Court otherwise divided four to four, Justice 
Jackson refused to disqualify himself because of his connection with the 
Niirnberg war crimes trials, and joined with Justices Black, Douglas, 
Murphy and Rutledge in voting for ‘‘whatever temporary restraints or 
writs they see fit to grant for the purpose of bringing on any hearings or 
arguments they want to hear as a basis for reaching their final decision.’’ 
Justice Jackson stated that he was not expressing any opinion as to the 
merits of this attempt to appeal to the Supreme Court, but gave his reasons 
for taking this step. Pointing out that on similar attempts to appeal from 
the decisions in trials of German war criminals, the Court had divided four 
to four (citing Milch v. United States, 332 U. S. 789, Brandt v. United 
States, 333 U. S. 886, and other cases), on the question whether it should 
undertake the review of such decisions, he said: 


This publie division of the Court, equal if I do not participate, puts 
the United States before the world, and particularly before Oriental 
peoples, in this awkward position: Having major responsibility for the 
capture of these Japanese prisoners, it also has considerable responsi- 
bility for their fate. If their plea ends in stalemate in this Court, the 
authorities have no other course but to execute sentences which half of 
this Court tells the world are on so doubtful a legal foundation that 
they favor some kind of provisional relief and fuller review. The fact 
that such a number of men so placed in the United States are of that 
opinion would for all time be capitalized in the Orient, if not else- 
where, to impeach the good faith and to discredit the justice of this 
country, and to comfort its critics and enemies. 

The other possible course is to assert a tentative jurisdiction in this 
Court to stay and order hearings in these proceedings. This is like- 
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wise bound to embarrass the United States. On American initiative, 
under direction of the President as Commander-in-Chief, this country 
invited our Pacific allies, on foreign soil, to codperate in conducting a 
grand inquest into the alleged crimes, including the war guilt, of these 
defendants. Whatever its real legal nature, it bears the outward ap- 
pearance of an international enterprise, undertaken on our part under 
the war powers and control of foreign affairs vested in the Executive. 
For this Court now to call up these cases for judicial review under ex- 
elusively American law can only be regarded as a warning to our as- 
sociates in the trials that no commitment of the President or of the 
military authorities, even in such matters as these, has finality or 
validity under our form of government until it has the approval of this 
Court. And since the Court’s approval or disapproval cannot be 
known until after the event—usually long after—it would substantially 
handicap our country in asking other nations to rely upon the word or 
act of the President in affairs which only he is competent to conduct. 


I do not regard myself as under a legal disqualification in these 
Japanese cases under the usages as to disqualification which prevail in 
this Court. While I negotiated the international Charter under which 
the Nazi war criminals were tried and also represented the United 
States in that Four-Power trial, the Japanese were not tried under that 
Charter but under a later and, in respects relevant to the present con- 
troversy, a somewhat different charter, promulgated by different 
authority. Of course, I participated in formulating basic rules on the 
subject of war crimes. But it is not the custom of this Court that a 
Justice disqualifies from passing on a particular case because he ac- 
tively participated as a Senator or Representative in making the law 
under which it was tried. Nor has it been considered necessary to 
disqualify himself because he has handled eases which involved the 
same law or crimes as those involved in the ease before him. I have 
had no participation either in the basic degision to hold war crimes 
trials in the Orient or as to the manner in which they should be con- 
ducted. Nevertheless, I have been so identified with the subject of 
war crimes that, if it involved my personal preferences alone, I should 
not sit in this case. 

But the issues here are truly great ones. They only involve decision 
of war crimes issues secondarily, for primarily the decision will estab- 
lish or deny that this Court has power to review exercise of military 
power abroad and the President’s conduct of external affairs of our 
Government. The answer will influence our Nation’s reputation for 
continuity of policy for a long time to come. 

If I add my vote to those who favor denying these applications for 
want of jurisdiction, it is irrevocable. The Japanese will be executed 
and their partisans will forever point to the dissents of four members 
of the Court to support their accusation that the United States gave 
them less than justice. This stain, whether deserved or not, would be 
impressed upon the record of the United States in Oriental memory. 
If, however, I vote with those who would grant temporary relief, it 
may be that fuller argument and hearing will convert one or more of 
the Justices on one side or the other from the views that have equally 
divided them in the German cases. In those cases I did not feel at 
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liberty to east the deciding vote and there was no course to avoid 
leaving the question unresolved. But here I feel that a tentative as- 
sertion of jurisdiction, which four members of the Court believe does 
not exist, will not be irreparable if they ultimately are right. To let 
the sentences be executed against the dissent of four members will be 
irreparably injurious even if they are wrong, and if their minds are 
open, as it is understood, to further persuasion, I would not want to be 
responsible for eliminating even a faint chance of avoiding dissents in 
this matter. Our allies are more likely to understand and to forgive 
any assertion of excess jurisdiction against this background than our 
enemies would be to understand or condone any excess of scruple about 
jurisdiction to grant them a hearing. 


On December 20, 1948, the Supreme Court delivered the following 
opinion : 
Per CURIAM. 

The petitioners, all residents and citizens of Japan, are being held in 
eustody pursuant to the judgment of a military tribunal in Japan. Two 
of the petitioners have been sentenced to death, the others to terms of im- 
prisonment. They filed motions in this Court for leave to file petitions 
for habeas corpus. We set all the motions for hearing on the question of 
our power to grant the relief prayed and that issue has now been fully 
presented and argued. 

We are satisfied that the tribunal sentencing these petitioners is not a 
tribunal of the United States. The United States and other allied coun- 
tries conquered and now occupy and control Japan. General Douglas 
MacArthur has been selected and is acting as the Supreme Commander 
for the Allied Powers. The military tribunal sentencing these petitioners 
has been set up by General MacArthur as the agent of the Allied Powers. 

Under the foregoing circumstances the courts of the United States have 
no power or authority to review, to affirm, set aside or annul the judgments 
and sentences imposed on these petitioners and for this reason the motions 
for leave to file petitions for writs of habeas corpus are denied. 

Mr. Justice Douacuas concurs in the result for reasons to be stated in 
an opinion. 

Mr. Justice MurpHy dissents. 

Mr. Justice RUTLEDGE reserves decision and the announcement of his 
vote until a later time. 

Mr. JusTIcE JACKSON took no part in the final decision on these motions. 


Leased bases—status as ‘‘possession of U. 8.’’—jurisdiction. 

VERMILYA-BrRown Co. v. CONNELL ET AL. 17 Law Week 4033; 69 5S. 
Ct. 140. 

United States Supreme Court, Dec. 6, 1948. Reed, J. 


This was an appeal from the decision of the Circuit Court of Appeals, 
164 F.(2d) 924, this JourNnat, Vol. 42 (1948), p. 482, holding that the 
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United States air base in Bermuda leased from the British Government 
under the agreement and lease of 1940-1941 (55 Stat. 1560) was a ‘‘ posses- 
sion’’ of the United States for purposes of the Fair Labor Standards Act 
of 1938. Affirmed. Delivering the opinion of the Court, Justice Reed 
said in part: 


Recognizing that the determination of sovereignty over an area is for 
the legislative and executive departments, Jones v. United States, 137 
U. S. 202, does not debar courts from examining the status resulting 
from prior action. . . . We have no occasion for this opinion to differ 
from the view as to sovereignty expressed ‘‘for the Secretary of State”’ 
by The Legal Adviser of the Department of State in his letter of 
January 30, 1948, to the Attorney General in relation to further legal 
steps in the present controversy after the judgment of the Court of 
Appeals. It was there stated: ‘‘The arrangements under which the 
leased bases were acquired from Great Britain did not and were not 
intended to transfer sovereignty over the leased areas from Great 
Britain to the United States.’ Nothing in this opinion is intended to 
intimate that we have any different view from that expressed for the 
Secretary of State. In the light of the statement of the Department 
of State, we predicate our views on the issue presented upon the postu- 
late that the leased area is under the sovereignty of Great Britain 
and that it is not territory of the United States in a political sense, 
that is, a part of its national domain. 

We have no doubt that Congress has power in certain situations, to 
regulate the actions of our citizens outside the territorial jurisdiction 
of the United States whether or not the act punished occurred within 
the territory of a foreign nation. This was established as to crimes 
directly affecting the Government in United States v. Bowman, 260 
U.S. 94. This Court there pointed out, p. 102, that clearly such legis- 
lation did not offend the dignity or right of sovereignty of another 
nation. See Blackmer v. United States, 284, U. S. 421, 437; Skiriotes 
v. Florida, 313 U. 8. 69, 73, 78. A fortiori civil controls may apply, 
we think, to liabilities created by statutory regulation of labor con- 
tracts, even if aliens may be involved, where the incidents regulated 
occur on areas under the control, though not within the territorial 
jurisdiction or sovereignty of the nation enacting the legislation. . . . 
This power . . . does not depend upon sovereignty in the political or 
any sense over the territory. .. . 


Finding that under the powers conferred by the lease the United States is 
authorized to enact such legislation as the Fair Labor Standards Act, the 
Court said that the problem is one of statutory construction. Saying that 
‘“possession’’ is not a ‘‘word of art,’’ and that in the Act itself ‘‘no such 
definite indication of the purpose to include or exclude leased areas . 
appears,’’ the Court added: 


Under such circumstances, our duty as a Court is to construe the word 
‘“possession’’ as our judgment instructs us the lawmakers, within con- 
stitutional limits, would have done had they acted at the time of the 
legislation with the present situation in mind. 
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The word ‘‘possession’’ in the Act includes far off islands whose 
economy differs markedly from our own. ... When one reads the 
comprehensive definition of the reach of the Fair Labor Standards Act, 
it is difficult to formulate a boundary to its coverage short of areas 
over which the power of Congress extends, by our sovereignty or by 
voluntary grant of the authority by the sovereign lessor to legislate 
upon maximum hours and minimum wages. Under the terms of the 
lease, we feel sure that the house of assembly of Bermuda would not 
also undertake legislation similar to our Fair Labor Standards Act to 
control labor relations on the base. Since citizens of this country 
would be numerous among employees on the bases, the natural legis- 
lative impulse would be to give these employees the same protection 
that was given those similarly employed on the islands of the Pacific. 

. it is a matter of statutory interpretation as to whether or not 
statutes are effective beyond the limits of national sovereignty. It 
depends upon the purposes of the statute. Where as here the purpose 
is to regulate labor relations in an area vital to our national life, it 
seems reasonable to interpret its provisions to have force where the 
nation has sole power, rather than to limit the coverage to sovereignty. 


Chief Justice Vinson and Justices Frankfurter and Burton joined in a 
dissenting opinion by Justice Jackson, which regarded the real question as 
not whether Congress could regulate labor conditions in the bases, but 
whether, for purposes of the existing legislation, the leased base could be 
considered a ‘‘possession’’ of the United States. Referring to the history 
of the leases, the dissenters said : ‘‘ But if American interests neither require 
nor admit of the assumption that the bases have become our possessions, 
the bounds of the grant as understood and expressed by Great Britain 
deny it with even more compelling foree.’’ Stating that under the lease 
the ‘‘right of the United States in war time or emergency . . . to conduct 
military operations ... is without bounds or restrictions except for a 
pledge of good neighborliness and friendly codperation in their exercise,’’ 
they emphasized that the terms ‘‘deny every commercial and political right 
to the United States except as they are incidental and appurtenant to this 
primary military usufruct.’’ 


Alien property controls—effect of appointment of receiver by State 
court. 

CLARK v. Propper. 169 F. (2d) 324. 

U.S. Cireuit Ct. App., 2d Cireuit, Aug. 3, 1948. Clark, Ct. J. 


The court affirmed an order of the District Court (Markham v. Taylor, 
70 F. Supp. 202) granting a motion for a summary judgment against the 
receiver, in an action seeking to determine whether a temporary receiver 
for an Austrian codperative society, appointed by a New York State court 
on June 12, 1941 (appointment made permanent on September 29, 1941), 
had such title as to defeat a freezing order of the Executive (Ex. Order 
8389, 5 F. R. 1400, as amended by Executive Order 8785, June 14, 1941, 
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12 U.S.C.A. No. 95a note) and a seizure September 4, 1943, by the Alien 
Property Custodian. The court held that on June 14, 1941, when the 
Executive Order forbade any unlicensed transfer of the property, the 
temporary receiver had a power to reduce the assets to his possession but no 
title, since under New York law a temporary receiver pendente lite does not 
obtain title. The court upheld the Treasury Department General Ruling 
No. 12 and the Department interpretation of it in Publie Cireular, Au- 
gust 2, 1946 (11 F. R. 8351) to the effect that ‘‘the judicial process cannot, 
without a license or other authorization from the Secretary of the Treasury, 
operate to transfer or create any interest in blocked property.’’ The court 
also rejected the receiver’s contention that the instant action should be 
dismissed or stayed pending the obtaining of a State court ruling, saying: 


. . . this ease involves also unusually important federal rights, whose 
construction is at once more difficult and more far-reaching than any 
question of state’s rights here involved. Such federal ruling as to 
wartime powers is not of the sort which can properly await long de- 
lays found a necessary concomitant to the seeking of state guidance in 
special cases. 


Alien enemy property controls—set-off by debtor. 
CuaRK v. MANuFAcTURERS’ Trust Co. 169 F. (2d) 982. 
U. S. Cireuit Ct. App., 2d Cireuit, Aug. 5, 1948. Swan, Ct. J. 


In an action by the Attorney General, as successor to the Alien Property 
Custodian, under the Trading with the Enemy Act, defendant American 
bank acknowledged indebtedness to the Deutsche Reichsbank, an instru- 
mentality of the German Government, but asserted a right of set-off arising 
out of independent transactions between itself and the German Govern- 
ment. The court held that ‘‘in harmony with'the principle that an ad- 
mitted debt owed to an enemy must be paid over, the Custodian was en- 
titled to recovery and the Bank must have recourse to § 9 to litigate its 
asserted right of set-off,’’ the court distinguishing Simon v. Miller, 298 
F. 520 (1924). 


Aliens—exclusion—right to judicial trial of claim of citizenship. 
CARMICHAEL Uv. DELANEY. 170 F. (2d) 239. 
U. S. Cireuit Ct. App., Ninth Cireuit, Oct. 18, 1948. Healy, Ct. J. 


A seaman who was a resident of the United States, and who claimed to 
be a citizen, was the subject of an exclusion order issued by the Immigra- 
tion and Naturalization Service, on the theory that he had traveled to 
foreign ports while in the U. S. Maritime Service during the war. He had 
not voluntarily elected a foreign destination. 

The court held that he could not be subject to an exclusion order, since 
his return did not constitute ‘‘entry’’ under the immigration laws. ‘‘It 
was not the seaman’s voluntary act but the exigencies of a war in which 
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he was a participant that brought him to foreign ports . . . exclusion 
from the land . . . would seem to be the penalty exacted for his having 
volunteered to serve it in a dreadful hour of its history.’’ Although he 
was under no compulsion to enter the maritime service, the court was not 
prepared to hold that he ought to have anticipated being ordered into the 
service of a ship destined for foreign waters. 

The resident is entitled on habeas corpus to judicial trial of his substan- 
tially supported claim of citizenship. Refusing to follow the distinction 
made in United States v. Ju Toy, 198 U. S. 253; Tang Tun v. Edsell, 223 
U.S. 673, and Ng Fung Ho v. White, 259 U. S. 276, to the effect that an 
administrative finding regarding citizenship is conclusive on the courts in 
ease of one excluded when seeking to enter the United States, but not con- 
elusive in a deportation case, the court said: 


To one in appellee’s situation exclusion is in substance and practical 
effect the equivalent of banishment. It involves the same severance 
from home and existing ties that the individual suffers who is expelled 
from the country in a proceeding to deport. . . . The sole distinction 
resides in the mere matter of nomenclature. The distinction, we think, 
is of no moment insofar as concerns the Constitutional guaranty of due 


process of law. 


Enemy aliens—removal—duration of war—effect of treaty of 1911. 
ZENSO ARAKAWA ET AL. UV. CLARK, ATTY. GEN., ET AL. 79 F. Supp. 4638. 
U.S. Dist. Ct., E.D. Pa., June 4, 1947. Ganey, D. J. 


Nationals of Japan held for removal as alien enemies sought habeas 
corpus on the grounds that there is no longer a ‘‘declared war’’ within the 
meaning of the Alien Enemy Act and therefore no authority under it for 
their removal; that in the absence of diplomatic relations with Japan, they 
eannot be deported to that country; and that the Treaty of Commerce and 
Navigation of 1911 with Japan has impliedly amended the Act with respect 
to them, preventing their being considered ‘‘alien enemies.’’ The petition 
was denied. The court said: 

a state of war still exists between the United States and those nations 
which were formerly known as the Axis countries. The fact that the 
latter countries have surrendered unconditionally, and that the Presi- 
dent of the United States has officially proclaimed that hostilities have 
ceased, has not officially terminated the war. No peace treaty between 
the United States and Japan has been signed and ratified by the 
Senate, nor has any joint resolution by Congress or executive procla- 
mation been made terminating the war. 


In reply to the second contention, the court noted that ‘‘relators seem 
to infer that the consent of the country to which they will be sent must be 
obtained before they may be removed to that country. The relators are 
in no position to raise that question. ... Even if we assume that they 
could raise the question . .. our military forces ... are in control of 
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Japan, and .. . therefore the permission for their entry into that country 
will be presumed.’’ It was apparent from the terms of the treaty, the 
court said, ‘‘that it was the intention of the United States and the other 
party that the treaty was not to be perpetual, but was to continue only at 
the will of either,’’ and therefore ‘‘no rights became vested as a result of 
the treaty’’; the court concluded that the treaty was suspended or abro- 
vated by the war, because ‘‘the carrying out of [its] terms would be in- 
compatible with the existence of a state of war,’’ adding that ‘‘ Whether 
the treaty had been terminated prior to the outbreak of war .. . is not 
clear.’’ 


Territory—title by conquest—Okinawa. 
BreWER v. UNITED States. 79 F. Supp. 405. 
U. S. Dist. Ct., N.D. Calif., Feb. 18, 1948. Goodman, D. J. 


The court granted the Government’s motion to dismiss an action under 
the Federal Tort Claims Act, 28 U.S.C.A. § 921, on the grounds that 
Okinawa was a ‘‘foreign country,’’ despite plaintiff’s contention that by 
military conquest it had become ‘‘ part of the domain of the United States.’’ 
The court said: ‘‘under international law and our own, conquest alone does 
not make a foreign country any less foreign, at least so far as the reach of 
the statutes of the United States is econcerned.’’ It added that ‘‘it appears 
... that the Department of State ... has declared Okinawa to be 
foreign territory under military occupation of the United States.’’ 


Alien property controls—Trading With the Enemy Act—effect of war 
on treaty. 

BLANK v. CuarK. 79 F. Supp. 373. 

U.S. Dist. Ct., E. D. Pa., Aug. 12,1948. Ganey, D. J. 


In November, 1945, decedent, a resident and citizen of Pennsylvania, died 
intestate, leaving both real and personal property in that State. On Feb- 
ruary 4, 1947, the Orphans’ Court of Philadelphia County coneluded that 
seven cousins of the decedent were entitled to inherit as next of kin. An- 
other cousin, Weller, a German national, executed documents on January 
16, 1947, in Germany purporting to be a power of attorney granted to 
the plaintiff, Blank, an attorney. A French lawyer, residing at Stras- 
bourg, France, had cabled Blank on February 10, 1947, to enter an ap- 
pearance before the Orphans’ Court in the proceeding then before it, and 
sent Blank the documents. On February 26, the Orphans’ Court included 
Weller as an heir entitled to one-eighth interest in the estate. On March 
31, the defendant, as successor to the Alien Property Custodian, vested in 
himself all right, title, and interest of Weller in the estate. Plaintiff filed 
notice of claim for return of the fractional interest of the vested estate on 


April 28, 1947, and filed this action on May 15, prior to decision on that 
claim. 
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The court upheld the motion to dismiss the complaint, and stated that the 
sole remedy for the attorney’s claim for costs and reasonable value of his 
services was a matter covered by Section 34 of the Trading With the 
Enemy Act as amended, 50 U.S.C.A. Appendix, § 34(i). 

Although Article IV of the treaty of December 8, 1923, between the 
United States and Germany (44 Stat. 2132) has not been abrogated, and 
permits Weller to inherit that portion of the estate involving real property, 
and the law of Pennsylvania (68 P.S. § 23) permits him to inherit per- 
sonal property, the transaction purporting to give plaintiff a power of 
attorney was prohibited by the Trading With the Enemy Act, and General 
Ruling Number 11 (8 Fed. Reg. 12,287, 31 CFR, 1948, Supp., App. A, p. 
1310), by the Secretary of the Treasury under Executive Order 8389 (3 
CFR 1941, Supp., p. 225, 12 U.S.C.A. 95a note). ‘“‘It is... obvious 
that the transaction in this ease was accomplished by a means prohibited 
by such ruling.’’ The plaintiff’s claim that the transactions in question 
were exempted by the Treasury’s general ruling contained in Section 1 
of Publie Cireular 34, and that communications between himself and the 
French attorney were only for the purpose of ascertaining facts, was re- 
jected by the court: ‘‘This may have been true of the communications 
leading up to the documents which purported to grant a power of attorney 
and transfer an interest in property. Clearly the latter were not limited 
to the conditions in the proviso of Public Cireular No. 34.’’ Control by 
the State court was held to be no bar to the vesting of the property in the 


Alien Property Custodian or his successor. In the absence of a license 
from proper authority, neither the plaintiff nor Weller could assert a claim 
under 9 (a) of the Trading With the Enemy Act, without violating Execu- 


tive Order 8389. 


Deportation—procedure—release on bond. 
UniTEeD STATES EX REL. CAMMARATA v. MILLER ET AL. 79 F. Supp. 


643. 
U.S. Dist. Ct., S.D. N. Y., April 20, 1948. Ryan, D. J. 


Where the sole ground of the alien’s deportation was his conviction of 
robbery in Detroit more than 16 years ago, and the alien had filed a pardon 
application with Michigan Board of Pardons and the Governor and had 
also filed a motion for a new trial in the court which had entered judgment 
of conviction, it was held that the denial by the Commissioner of the alien’s 
application for temporary release on bond to enable him to aid in the at- 
tempt to establish his innocence was abuse of discretion. The court further 
found that it had jurisdiction to review a final order of deportation when 
an action was brought under the form of a ‘‘Petition for Review’’ as weil 
as when brought as a habeas corpus proceeding, relying upon Trinler Vv. 
Carusi (C.C.A. 3d), 166 F. (2d) 457, this Journau, Vol. 42 (1948), p. 719. 
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Naturalization—unwillingness to bear arms against native country. 
PETITION OF Crescenzi. 79 F. Supp. 461. 
U.S. Dist. Ct., S.D. N. Y., June 25, 1948. Rifkind, D. J. 


Where petitioner, an Italian, testified in a naturalization hearing that 
he was willing to bear arms for the United States against any country other 
than Italy, that he would bear arms against Italy if he were forced to, and 
that he would be willing, in the event of a war between the United States 
and Italy, to do anything for the United States other than to bear arms, it 
was held that such unwillingness to bear arms against his native land did 
not constitute a bar to his naturalization, the court relying on Girouard v. 
United States, 328 U. S. 61: 


In that ease the applicant expressed unwillingness to bear arms against 
any country by reason of his religious scruples. I do not read the 
Court’s opinion as limited by that circumstance. . . . Since unwilling- 
ness to bear arms is in and of itself not a bar to naturalization and 
since the facts of the instant case do not, in my judgment, lead to the 
inference that the applicant is not attached to the principles of the 
Constitution or not well disposed to the good order and happiness of 
the United States, the petition is granted. 


Naturalization—alien liable to deportation. 
IN RE Popper. 79 F. Supp. 530. 


U.S. Dist. Ct., S.D. N. Y., July 1, 1948. Rifkind, D. J. 


Naturalization was granted to petitioner, who was lawfully admitted 
to the United States for permanent residence in 1914. A warrant was 
issued for her deportation in 1918, on grounds of misbehavior subsequent 
to entry, and that she was at the time of her entry likely to become a public 
charge, but she was later paroled. In 1934 the deportation warrant was 
amended to direct deportation to Czechoslovakia; when that country re- 
fused her a passport, she was released and no further action was taken by 
the Immigration and Naturalization Service. The court said that ‘‘the 
residence contemplated by the naturalization statute must be a legal resi- 
dence,’’ but held that the issuance of the deportation warrant did not make 
petitioner’s originally lawful residence thereafter unlawful. Congress had 
not said her residence was unlawful, as it had done in eases under the 
Chinese Exclusion Act. If the Government’s contention were sound, any 
one who committed an act subjecting himself to deportation, though no 
warrant ever issued, could not thereafter be naturalized, regardless of good 
behavior during the statutory period. Citing United States v. Waskowski, 
158 F, (2d) 962 (C.C.A. 7th, 1947), the court said such was not the law. 
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Naturalization—residence—domicile in U. 8. required. 
PETITION OF CorrEA. 79 F. Supp. 
U.S. Dist. Ct., W.D. Texas, Aug. 11, 1948. Thomason, D. J. 


Where a Mexican national worked as a waiter in El Paso, Texas, renting 
an unfurnished room there, but owned a home in Juarez, Mexico, just 
across the river, where his wife and « dren lived and he spent three or 
four nights a week, it was held that .e had not ‘‘resided’’ in the United 
States for a continuous five-year period, a condition precedent to naturali- 
zation under the Nationality Act of 1940, § 307(a). The court stated: ‘‘In 
the naturalization statute the term ‘resided in the United States’ is used 
in the sense of having a domicile in the United States,’’ citing Petition of 
Oganesoff, D.C., 20 F. (2d) 978, in support of its position. Also cited was 
In re Barron, D.C., 26 F. (2d) 106, where, on similar facts, the court held 
that ‘‘residence depends largely on intention, [and] the intention is to be 
gathered from the acts of the petitioner rather than from his declarations.”’ 


Nazi conversion of property—statute of limitations—whether tolled by 
war. 

BERNSTEIN v. M. V. NEDERLANDSCHE-AMERIKAANSCHE STOOMVAART- 
79 F. Supp. 38. 

U.S. Dist. Ct., S.D. N. Y., Aug. 12, 1948. Ryan, D. J. 


Plaintiff’s prior attempt to sue for conversion of vessels, alleged to have 
been transferred by duress and coercion of Nazi officials while he was 
himself in detention in Germany, had been dismissed, and his amended 
complaint thereafter dismissed on the ground that the statute of limitations 
barred his action, 76 F. Supp. 335, this JourNau, Vol. 42 (1948), p. 726. 
Plaintiff, who had resided in New York since October 31, 1933, moved for 
a rehearing, relying on an amendment to Section 13, New York Civil 
Practice Act, approved by the Governor on April 6, 1948, which tolled 
the Statute of Limitations in cases where the cause of action ‘‘arose in a 
foreign country with which the United States or any of its allies was then 
or subsequently at war, or in territory then or subsequently occupied by the 
government of such foreign country,’’ for the period ‘‘during which such 
foreign country was at war with the United States or any of its allies, or 
during which such territory was so occupied.’”’ 

Since the amendment had not yet been construed by a New York State 
court, the Federal court exercised its ‘‘independent judgment in con- 
struing it,’’ and held the amendment inapplicable to a resident plaintiff, 
relying on previous State court decisions construing Section 13 prior 10 
the amendment. 
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Naturalization—‘ good moral character.”’ 
In RE Lipsitz’ NaturALIZATION. 79 F. Supp. 954. 
U. S. Dist. Ct., D. Md., Sept. 21, 1948. Coleman, D. J. 


Petitioner, a Lithuanian national, resident in Maryland since 1913, ap- 
plied for naturalization in 1948. Five years and nine days before, in 
1943, he had been released uncon” ’‘ionally from the Maryland State Peni- 
tentiary, after serving ten years fv. *he crime of extortion of money and a 
related kidnapping. He had received a pardon, and sentence had been 
reduced three years by good behavior. The court denied naturalization 
despite the petitioner’s contention that he had demonstrated ‘‘good moral 
character’’ as required by 8 U. S. Code Annotated, par. 707 (a), saying: 
‘‘The statute does not draw a curtain across any part of the petitioner’s 
past.’’ The statute merely sets the five-year period of good behavior as 
a condition precedent to consideration of the application. It sets forth 
the ‘‘minimum requirement that a petitioner for naturalization must meet.’’ 
The court in the reasonable exercise of its discretion may look at the prior 
record of the petitioner to see if it is ‘‘so bad, or if good, is so relatively 
recent as to raise a material doubt’’ as to whether or not naturalization 
should be denied. 


Effect of Netherlands expropriation decrees. 

STaTE OF NETHERLANDS Vv. FEDERAL RESERVE BANK orf NEw York and 
V. J. ARCHIMEDES, INTERPLEADED DEFENDANT. 

U. S. Dist. Ct., 8.D. N. Y., Sept. 30, 1948.* Medina, D. J. 


The court permitted a replevin action to be brought by the Netherlands 
Government seeking to obtain securities looted by the Germans during their 
occupation of Holland in World War II, where title was based on ex- 
propriation by the Netherlands Government in exile. The court stated 
that nothing in the expropriation decree offended the policy of the United 
States or of the State of New York, and that the decree was thus entitled 
to comity, citing Anderson v. N. Y. Transandine Handelmaatschappij 
(1942), 289 N. Y. 9,43 N. E. 2nd 502; Oetjen v. Central Leather Co. (1918), 
246 U. S. 297; U. 8. v. Pink (1942), 315 U. S. 203, 245; U. 8. v. Belmont 
(1937), 301 U. S. 324, 333-337, and other expropriation cases. 


Alien property controls—transfer by judicial process. 
CLARK v. CHASE NATIONAL BANK. 

CLARK v. FEDERAL RESERVE BANK OF N. Y. 

U.S. Dist. Ct., S.D. N. Y., Oct. 1, 1948.* Bondy, D. J. 


In one of two actions involving similar questions of law, the Attorney 
General, as successor to the Alien Property Custodian, moved for a decree 
declaring that he was entitled to the possession of the balance remaining to 
the credit of the Deutsche Reichsbank on the books of the respondent, 


* Ms. copy of opinion supplied by Dr. Martin Domke. 
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Federal Reserve Bank of New York; and in the other he moved for a decree 
declaring that respondents, Zittman, McCarthy, and McCloskey, as sheriff, 
did not obtain any lien or other interest in accounts of the Reichsbank- 
Direktorium or Deutsche Golddiskontbank on the books of the respondent 
Chase National Bank, and that the petitioner was entitled to the balance 
remaining in such accounts. The decree was awarded in both actions. 

Zittman, in December, 1941, brought an action in a New York court 
against the Deutsche Reich and Deutsche Golddiskontbank, as German 
nationals, to recover money allegedly due him, and in January, 1942, 
McCarthy brought action in the same court against the Deutsche Reichsbank 
on a similar claim. At the commencement of these actions, respondent 
McCloskey, as sheriff, purported to levy on the balance due upon the ac- 
counts of the German banks in the respondent banks, pursuant to attach- 
ments issued by the courts. Judgments by default were entered in favor 
of both plaintiffs in the State courts after service of summons by publica- 
tion. The accounts had been blocked by the United States on June 16, 
1941, and the judgments were not paid. 

The respondents claimed that the attached accounts were in the custody 
of the State court; that giving possession of them to the Attorney General 
would be an unlawful interference with that custody; that full faith and 
eredit must be given to the State attachment proceedings, and that vesting 
of the property in the Custodian would be a taking of property without 
due process of law. 

The court rejected these contentions, holding itself bound by the de- 
cision in Clark v. Propper, 169 F. (2d) 324, supra, p. 174, that Executive 
Order 8389 as amended applies to transfers by judicial process, and that 
judicial process cannot, without license or other authorization from the 
Secretary of the Treasury, create any interest in blocked property. The 
court did not answer the full faith and eredit clause violation, or lack of 
due process arguments of the respondents, but cited this case. The court 
admitted that the decision in Clark v. Propper disagreed with the New 
York decision in Singer v. Yokohama Specie Bank, 293 N. Y. 542. It 
distinguished another New York case, Commission for Polish Relief v. 
Banca Nationala A Rumaniei, 288 N. Y. 332, saying that there the United 
States as amicus curiae supported the attachment involved as inoffensive to 
public policy, while in the instant case it denied that the attachment re- 
sulted in any rights being acquired by the parties. The court said that, 
under Treasury Department General Ruling No. 12 (4): 


while a transfer of blocked property shall be valid and enforceable 
for the purpose of determining for the parties to an action the rights 
and liabilities litigated, no attachment, judgment or other judicial 
process shall confer any greater interest in any blocked property than 
the owner of such property could create by voluntary act prior to the 
issuance of a license. 
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W ar—duration. 
WALLER v. UNITED States. 78 F. Supp. 816. 
U. S. Court of Claims, June 28, 1948. Whitaker, J. 


The Government’s amendment of an oil supply contract for the period 
August 1, 1946, to July 31, 1947, under authority of an Executive Order 
which permitted such amendment ‘‘ whenever, in the judgment of the . 
Treasury Department ... the prosecution of the war is thereby facili- 
tated,’’ was questioned by the Comptroller General on the ground that this 
amendment could not facilitate the prosecution of the war, because the 
war had long since ceased. The court held for the claimant, saying: 


We are unable to agree with this contention. No treaty of peace has 
been signed with either Germany or Japan, our troops were in occupa- 
tion of these countries in whole or in part, and the administration of 
their governmental affairs was either wholly or in part subject to the 
control of our forces. It cannot be said that the war is over so long as 
the enemy countries are occupied by our troops. 


? 


It also held that ‘‘the courts are foreclosed from inquiring into the question’ 
of actual facilitation of the prosecution of the war, since Congress author- 
ized the amendment of these contracts in the discretion of the Executive 
Department. 


Nationality jure sanguinis—acknowledged illegitimate child. 

COMPAGNIE GENERALE TRANSATLANTIQUE v. UNITED STATES. 78 F. 
Supp. 797. 

U.S. Court of Claims, June 28, 1948. Madden, J. 


Where a Puerto Rican father acknowledged Cuban-born illegitimate 
children as his before a Cuban judge, the effect of which under Cuban 
law was not to legitimatize them, but merely to give them rights with re- 
spect to his surname, support, and estate, it was held that they were ‘‘chil- 
dren’? under the Act of May 24, 1934, 48 Stat. 797, which bestowed 
citizenship upon ‘‘any child’? born abroad of an American citizen father 


or mother, so that a transportation company could recover a fine imposed 
by the Secretary of Labor for bringing alleged aliens to Puerto Rico. 

The court said that the words ‘‘any child’’ did not include an unacknowl- 
edged illegitimate child; but that the purpose of the Act was apparently 
to ‘‘insure that the child had in it the bleod of an American citizen and 
that that fact would be evident without the uncertainties of a contested 


trial of paternity.’’ It added that ‘‘in at least a majority of the American 
States, what was done by Serrano to make his children legitimate, or 
much less than what he did, would have made them legitimate.’ Thus, an 
interpretation of the Act such that these children fell within its terms ‘‘in 
no way offends the mores of this Country,’’ and they may be held to be 
American citizens. 


= 
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Jurisdiction—sovereign immunit y—government-owned merchant vessel. 
Tue Basa CaurrorniA. 1948 A.M.C. 1560. 
U. S. District Court, Canal Zone, July 9, 1948. Hancock, D. J. 


Libels in rem and in personam for fuel and crew’s wages were filed 
against a Mexican Government-owned merchant vessel anchored at Balboa, 
Canal Zone, which had been repossessed by the Mexican Government 
through its Navy Department from a Mexican corporation to which it had 
been chartered and which had abandoned the charter while the vessel was 
in a Cuban port. Upon representations by the Mexican Embassy, the 
Department of State ‘‘accepted as true, the statements made in the note, 
and recognized and allowed the claim of immunity.’’ Upon suggestion to 
the court by the U. 8. Attorney, the attachments were dissolved and the 
Marshal directed to turn over the vessel to the ‘‘Master and Agent of the 
Mexican Government, as requested.”’ 


Alien property controls—American citizen of dual nationality. 
ZANDER v. CLARK. 80 F. Supp. 453. 
U. S. District Court, D. C., Oct. 29, 1948. Holtzoff, D. J. 


Claimant, a natural-born citizen of the United States, was in Germany in 
September, 1939. She made efforts to return to the United States, but 
was unable to leave Germany and thereafter married a German citizen. 
By marriage she became a German citizen by German law, but retained her 


United States citizenship under the Cable Act. The Alien Property Cus- 
todian seized the claimant’s interest in the estate of her grandfather, who, 
like her parents, was a natural-born citizen of the United States, claiming 
that a person who has dual citizenship should not be regarded as a citizen 
of the United States under Section 32(2) (D) of the Trading With the 
Enemy Act. The court held that whether a person was a citizen or subject 
of an enemy country under the Act must be determined by the law of the 
United States, and that the claimant was entitled to a return of the prop- 
erty. She was a native-born citizen and her loyalty to this country is not 
questioned. It seems ‘‘appalling’’ that this claimant ‘‘should be penal- 
ized by a forfeiture of her American inheritance.’’ 

The court also held that under the Federal Administrative Procedure 
Act the action of the Alien Property Custodian in refusing to return this 
property to the claimant was subject to judicial review. 


War—effect on treaties and on suit by enemy alien. 
Merer v. Scomipt. 34 N.W. (2d) 400. 
Supreme Court of Nebraska, Nov. 15, 1948. Carter, J. 


Suit on a note made by defendant and held by a German national resi- 
dent in Germany was brought February 6, 1939, by an assignee. De- 
fendant died in 1947, and plaintiff sought to revive the action against her 
executor. The executor asserted that as plaintiff is a non-resident enemy 
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alien she has no right to the property during the war and may not main- 
tain the action without permission from the United States Government 
through the office of the Alien Property Custodian. The trial court en- 
tered an order that the action ‘‘be and the same is not revived at this time, 
and . . . cannot be litigated until the termination of the war.’’ On plain- 
tiff’s appeal, the order was affirmed. 

The court discussed the provision of the treaty of December 8, 1923, 
between the United States and Germany, 44 Stat. 2133, giving the nationals 
of either state ‘‘freedom of access to the courts of justice of the other.’’ 
With respect to the effect of war upon this provision, it said: 


But the outbreak of war between the signatories to a treaty does not 
necessarily suspend or abrogate treaty provisions. Where there is 
such incompatibility between a particular treaty provision and the 
maintenance of a state of war as to make it clear that the treaty pro- 
vision should not be enforced, the treaty provision will not be given 
effect. Karnuth v. United States, 279 U. S. 231. . . . Also, the Chief 
Executive or Congress may have formulated a national policy incon- 
sistent with the enforcement of the treaty in whole or in part. Techt 
v. Hughes, 229 N. Y. 222. . . . But unless one of the foregoing events 
occurs, even though war still exists and the intentions of the political 
departments of the government remain unrevealed, the courts are 
required to give effect to the provisions of the treaty. The general 
rule is that treaties which are reasonably practicable to execute after 
the outbreak of hostilities must be given effect. They may be dis- 
regarded only to the extent and for the time required by the necessities 
of war, or when they conflict with policies established by the Chief 
Executive or the Congress. Techt v. Hughes, supra, cited with ap- 
proval in Clark v. Allen, 331 U. 8. 503... . 


Examining, however, the provisions of the Trading With the Enemy Act 
and the decisions regarding suits by enemy aliens, the court accepted de- 
fendant’s contention that this Act ‘‘suspends or abrogates the applicable 
portions of the treaty,’’ saying: ‘‘It is plain, therefore, that the wording 
of the act bars a nonresident enemy alien from instituting an action during 
the continuance of the war or prosecuting an action instituted before its 
commencement. . . .”’ However, it added: 


Confiscation of property is not the objective. It is not the purpose of 
the act to deprive the courts of jurisdiction in this type of case. It 
merely declares that nonresident enemy aliens mdy not . . . prosecute 
a case ... which was commenced prior to the beginning of the war. 
Consequently the trial court acted correctly in retaining jurisdiction 
of the case and staying further proceedings until the termination of 
the war. 

The courts will take judicial notice of the fact that the war with 
Germany has not officially ended. The... Act therefore remains a 
bar ... until that event occurs. 
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War—effect on contracts—Trading With the Enemy Act. 

MEIJER v. GENERAL Cigar Co., INc. 81 N. Y. (2d) 488. 

N. Y. Supreme Court, Special Term, New York County, May 18, 1948. 
Null, J. 


A citizen and resident of The Netherlands sued an American corporation 
for damages for ceasing performance of a contract of employment upon 
the declaration of war against Germany, The Netherlands being at that 
time German-occupied so as to make plaintiff an ‘‘enemy’’ within the 
meaning of the Trading With the Enemy Act, under § 3 (a) of which it 
was lawful for defendant to continue performance provided that it did so 
pursuant to a license from the President. The court held that the Act 
may not be availed of as a defense in an action for breach of contract in the 
absence of a showing that the defendant applied for such a presidential 
license, or that governmental action during the period in question was such 
as to make its issuance impossible. 


Under the common law, one of the consequences of a declaration of 
war was the interdiction of commercial intercourse between citizens of 
the belligerent nations. ... For the period of hostilities, the con- 
tractual obligations imposed upon the citizens of the warring nations 
were suspended. .. . This rule, however, was not absolute. Trading 
might be permitted; conditions might be imposed. . . . The question 
was one of policy to be settled by each nation for itself... . The 
United States expressed its own policy in the Trading with the Enemy 
Act. 


Attachment of property of corporation owned by foreign government 
—effect of political situation. 

Ecco FREQUENCY Corp. v. AMToRG TRADING Corp. 81 
(2d) 610. 

N. Y. Supreme Court, Special Term, New York County, June 1, 1948 
Hammer, J. 


Plaintiff sued defendant, a New York corporation created by the Soviet 
Government to carry on trading operations in the United States, for pay- 
ment for certain machinery ordered by defendant and by the Government 
Purchasing Commission of the U.S.8.R. (whose responsibilities were as- 
sumed by defendant). Defendant moved to vacate the attachment of cer- 
tain property. Although the defendant does not appear to have claimed 
sovereign immunity, it objected strongly to certain allegations by plaintiff 
that defendant was withdrawing its operations from the United States 
and that the international situation was the cause of this litigation. 

The court denied the motion to vacate the attachment, saying: 


This court does not consider or pass upon any question of the relations 
between the United States and Russia (U.S.S.R.) which is a matter 
not within our jurisdiction. Considering only the papers presented 
. . . the court was warranted in granting the attachment. 
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Diplomatic privilege—waiver—breach of promise suit. 
PricE v. GrirrIn. International Law Quarterly, Vol. II, p. 266. 
Great Britain, King’s Bench Division, Feb. 19, 1948. Birkett, J. 


In a breach of promise action, after appearance by defendant, the United 
States made a claim of diplomatic immunity on behalf of the defendant. 
This information was communicated by the Secretary of State for Foreign 
Affairs to the Justice on the day before the hearing. The British authori- 
ties had addressed an inquiry to the United States asking whether the 
privilege claimed would be waived, but no answer had been received at the 
time of trial. 

The Justice refused to hear an explanation of the nature of the action 
begun by the plaintiff, stating that the court had been deprived of juris- 
diction by the certificate received from the Secretary of State. The de- 
fendant was unable himself to waive his diplomatic immunity, which could 
only be done by higher authority. The case was bound over pending an 
answer to the question of whether immunity would be waived. (Immunity 
was subsequently waived by the United States, and on hearing the judg- 
ment was for the defendant. ) 


Prize law—claims arising out of ‘‘purported exercise of belligerent 
rights’? barred by Italian Peace Treaty—‘capture.’’ 

THE BELLAMAN; THE AGOSTINO BERTANI. [1948] 2 All Eng. L. R. 679. 

Great Britain, Probate, Divorce and Admiralty Div., July 29, 1948. 
Lord Merriman, P. 


The Bellaman and The Agostino Bertani were Italian merchant vessels 
lying aground in Tripoli harbor, having been sunk by Allied action while 
the port was in enemy hands. Tripoli was captured by British troops on 
January 23, 1943. On September 3, 19438, the Italian armistice was signed. 
In 1944, a standing order was issued by the Commander-in-Chief-Mediter- 
ranean, to the effect that such vessels as might be salvaged would be seized 
in prize. On February 3, 1947, the vessels were boarded by an officer of 
the Royal Navy who hoisted the White Ensign in each and signed a cer- 
tificate that each had been seized in prize that day. The Treaty of Peace 
with Italy was signed on February 10, 1947; the writs in prize were issued 
on May 5, 1947, and the Treaty of Peace came into force on September 15, 
1947. Article 76 of the Italian Peace Treaty contains a waiver of claims 
against the Allied and Associated Powers 


on behalf of the Italian Government or Italian nationals arising di- 
rectly out of the war or out of actions taken because of the existence of 
a state of war in Europe after September 1, 1939 . . . including . 
(ec) Claims with respect to the decrees or orders of Prize Courts . 
(d) Claims arising out of the exercise or purported exercise of belliger- 
ent rights. 
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The claimants, Italian owners of the vessels, argued that the Crown’s 
possession of the ships was wholly unlawful, and that the Crown had no 
rights in prize and did not even purport to exercise any rights as captors 
in prize or otherwise, until any right, which they might have had, had 
lapsed by the terms of the Italian armistice (Sept. 3, 1943), and that there- 
fore Article 76 did not apply to bar their claim. The Crown admitted that 
the armistice precluded the right to capture Italian vessels. 

The court held that the vessels were lawful prize. The claims of the 
owners arose out of the ‘‘purported exercise of belligerent rights’’ within 
Article 76 (d) of the Treaty, which operated to bar them, The Bathori, 
[1934] A.C. 91. The vessels were liable to condemnation as enemy vessels 
‘‘seized when the port of Tripoli was captured’’ and thus prior to the 
Italian armistice. The court relied on 7’he Progress, (1810) 1 Edw. 210, 
39 Digest 346; The Pellworm, [1922] 1 A.C. 292; The Anichab, [1919] P. 
329; and H. M. Procurator in Egypt v. Deutsches Kohlen Depot Gesell- 
schaft, [1919] A.C. 291, to hold that it is not necessary to take formal pos- 
session of each individual ship where there is possession of the port itself, as 
in this ease. It stated that failure of the captors to put the ships within 
the custody of the prize court as required by the Naval Prize Act of 1864 
was laxity in performance of a cardinal duty, but excused the neglect by 
saying, ‘‘it may well be that those on the spot assumed that no action was 
required until the time came to undertake salvage operations .. . there 
was no possibility of these vessels, aground as they were, escaping.”’ 


Jurisdiction—Franco-British Treaty of 1882—most-favored-nation 
clause. 

NATIONAL PROVINCIAL BANK v. Douurus. International Law Quar- 
terly, Vol. II, p. 267. 

France, Court of Appeal, Paris (Third Hall), July 9, 1947. 


Mrs. Dollfus had been sued in an English court by the National Pro- 
vincial Bank, a British national, for money owed by her to the bank. She 
brought an action against this bank in France before the Commercial 
Tribunal of the Seine, apparently under Article 14 of the Civil Code. (By 
Article 14 an alien, even though not resident in France, may be impleaded 
before a French court in respect of obligations towards a French national.) 
The bank appealed from the judgment of the Commercial Tribunal holding 
that it had jurisdiction over the parties. 

The bank relied on the ‘‘official diplomatic interpretation of 1929 of 
the Franco-British treaty of 1882’’ which, it alleged, ‘‘conferred upon a 
British subject in France the right of claiming the advantage of most- 
favoured-nation treatment in any matter whatsoever.’’ It invoked the 
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Franco-Belgian treaty of July 8, 1899, by virtue of which ‘‘in civil and 
commercial matters, French nationals in Belgium and Belgian nationals in 
France are subject to the same rules of judicial competence as nationals of 


those respective countries.’’ 


It argued that the respondents had forfeited 
the advantages of Article 14 of the French Civil Code, since Mrs. Dollfus 
had entered an appearance and counterclaimed in the action before the 
English court, ‘‘making no reservations, in order to seek substantially the 


same remedy. For these reasons, the bank claimed the French Commer- 
cial Tribunal had no jurisdiction. 

The court allowed the appeal and declared that ‘‘the Commercial Tribu- 
nal of the Seine had no competence to hear the claim of Mr. and Mrs. 
Dollfus.’’ It rejected the argument based on the most-favored-nation 


clause, saying this clause 


earinot be invoked unless the subject matter of the treaty which 
stipulates it is identical with that of the treaty of which the particular 
benefit is sought . .. in the Franeco-British convention of 1882, the 
most-favoured-nation clause is not made applicable in any general 
sense but only in regard to the special matters therein enumerated 
this enumeration neither expressly nor impliedly embraces mat- 


ters of judicial competence . . . other Franco-British agreements su- 
pervened ... but these new agreements... had no other object 


than to insure to British subjects in France and to French nationals 
in Great Britain the benefit of the rent laws, their effect being strictly 
limited to this special object; that consequently, the Franco-British 
convention of 1882, not being relevant to questions of competence and 
procedure, cannot permit a British subject, by application of the most- 
favoured-nation clause, to claim the benefit of a treaty entered into 
between France and another foreign country in respect of these 
matters. 


The court based its holding on the ground that Article 14’of the Civil 
Code does not relate to ‘‘Publie Policy’’ and it ‘‘constitutes in favour of 
French nationals a privilege of jurisdiction which they may at any time 
expressly or impliedly renounce.’’ Since Mrs. Dollfus had been impleaded 
in the action in England and had not merely admitted the competence of 
the English court, but had also counterclaimed in the action without mak- 
ing reservations of any kind, she 


impliedly but none the less necessarily renounced the benefit of Article 
14 of the Civil Code ... there is all the less reason to doubt this 
inasmuch as Mrs. Dollfus, at the time she made her claim, knew that 
the National Provincial Bank had raised the objections before the 
Commercial Tribunal of the Seine of the lack of competence of the 
French court. 
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Military occupation—jurisdiction—German national in Germany not 
subject to Soviet Criminal Code. 

Tue Case or Nar. Court Practice of the Supreme Court of the USSR, 
1947, Vol. VI (XL). L. T. Golyakov (ed.).* _ 

Military Tribunal of Railway and Water Transport of Soviet Zone of 
Oceupation in Germany, June 20, 1947. 


Nai, a German national, a member of the ‘‘Transport Association in 
Berlin,’’ a privately-owned enterprise, was engaged in transporting freight 
(sugar, salt, seed, and cement) by barge on the water route from Magde- 
burg to Berlin. The shipment was consigned to private owners and the 
Berlin Magistracy. He failed to follow the rules of navigation, steered 
his barge into a prohibited zone, the barge was sunk and eargo lost. The 
military prosecutor of the railway transport in the Soviet Military Ad- 
ministration of Germany attempted prosecution of Nai under Part 1 of 
Art. 59 (8¢) of the Criminal Code of the RSFSR before the Military Tribu- 
nal of Railway and Water Transport of the Soviet Zone of Occupation, 
which refused to take jurisdiction on the ground that ‘‘the case had not re- 
lationship to the agencies of the Soviet Military Administration in Ger- 
many in view of the fact that Nai... was a private person. . . not 
employed by the agencies of the . . . Soviet Military Administration.’’ 

The military prosecutor then filed a private protest against the opinion, 
claiming that since it was the task of the Soviet Military Administration 
to assure foodstuffs to the population of Berlin, the Russian military court 
did have jurisdiction. The Russian Supreme Court rejected the protest, 
pointing to Article 3 of Control Council Law No. 4 (Oct. 30, 1945) which 
gives German courts jurisdiction (in all except certain specified cases) 
over German nationals. The court further relied on Order 31 of the 
Commander-in-Chief of the Soviet Military Administration giving German 
courts jurisdiction over cases involving guilt of German citizens in ship- 
wreck cases. It held that Nai, a private German citizen in Germany, could 
not be the subject of a crime contemplated by Article 59 (3¢) of the Crimi- 
nal Code of RSFSR,’ and rejected the contention that Nai was subject to 
Russian law because the Soviet Military Administration had the duty of 
insuring a food supply to the Germans in Berlin, since Nai’s carrying of 
supplies was not at the order of the Soviet Military Administration. Con- 
sequently, the order of the Military Tribunal in refusing to take jurisdic- 
tion was upheld. 


* This case was translated from the Russian and submitted by Professor John N. 
Hazard of the Russian Institute, Columbia University. 

1 Punishing as a ‘‘crime against the State’’ any ‘‘breach of labor discipline by 
transport workers’’ which leads to accidents. 
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War crimes—industrialists as criminals—crimes against peace. 

THE CAsE AGAINST HERMANN ROECHLING AND OTHERS. 

General Tribunal of the Military Government of the French Zone of 
Occupation in Germany, June 30, 1948.* 


The General Tribunal of the Military Government of the French Zone of 
Occupation in Germany rendered judgment on June 30, 1948, in the case 
of Hermann Roechling and four other Nazi industrialists. Jurisdiction of 
the Tribunal was based on Article 2, Paragraph 2, of Control Council Law 
No. 10, concerning crimes against peace. It also relied on the Judgment 
of the International Military Tribunal for the major war criminals of 
October 1, 1946, for the principles relating to ‘‘the criminal character of 
wars of aggression, and the legal right of prosecuting those who are re- 
sponsible therefor.’’ 

Hermann Roechling, aged 73, was found guilty of war crimes and crimes 
against peace, and sentenced to seven years’ imprisonment. Specific find- 
ings of guilt were stated by the Tribunal: 


(1) His action and his personal initiative had the effect of enslaving 
the steel industry in the occupied countries in order to increase the war 
potential of the Reich, particularly in his capacity as ‘‘General- 
beauftragter’’ (Plenipotentiary General) ; 

(2) His activity and his personal initiatives beginning with the 
month of June, 1942, had the power to force decision in his capacity 
as President of the ‘‘Reichsvereinigung Eisen’’ (Reich Association 
Iron) and as the ‘‘ Reichsbeauftragter’’ which had for aim the increase 
in the iron and steel production of the Reich and of all oceupied 
countries for the purpose of waging aggressive wars, and 

(3) by giving advice to the Nazi Government concerning the de- 
portation of inhabitants of occupied countries, either in order to force 
them to work, or in order to draft them against their own country or 
its Allies, 


He is also guilty of war crimes by: 


(1) having by his personal action exercised complete seizure of the 
steel industry of France from June, 1940, until February, 1941, 
especially in the Departments of the Moselle and the Muerthe-et- 
Moselle, for the purpose of bringing about at the expense of the occu- 
pied country, the maximum increase in the war potential of the Reich, 

(2) having pursued this action from February, 1941 until March, 
1944, in over twelve steel plants in the Department of the Muerthe-et- 
Moselle, 

(3) having exercised a rigorous control over these twelve plants from 
March, 1944, until the liberation of the territory, for the purpose of 
bringing about, at the expense of the occupied country, the maximum 
increase in the war potential of the Reich, 

(4) having supported and contributed to the removal of machinery 
from the occupied countries in order to enrich the Reich and to in- 
crease its potential, and this to the detriment of these countries, by 
removing especially of rolling-mills and rolling-mill motors, installa- 


* Digested from ms. copy of opinion. 
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tions and machinery from Ymuiden (Holland), Angleur-Athus (Bel- 
gium) and Joef (Muerthe-et-Moselle), 

(5) having profited personally from the economic plunder in the 
occupied countries, especially in demanding the management and 
ownership of the plants of the ‘‘Société Lorraine Miniére et Métal- 
lurgique’’ at Thionville (Moselle), plants which he administered as the 
actual owner, and on which he obtained an option in the event of 
victory for the Reich, by acquiring from the German authorities to 
the detriment of the occupied countries at Reichshoffen (Lower Rhine) 
the ‘‘Tréfileries Wurth’’ and by having a metal structure requisitioned 
at Ciery (Muerthe-et-Moselle) to the detriment of the ‘‘Société de 
Saint Gobain,”’ 

(6) having employed prisoners of war and deportees in the plants 
which he managed or in his own plants, and of having exercised or 
having consented to a very strict régime in order to compel these de- 
portees or POW’s to work, especially by the establishment of a 
““Schnellgericht’’ and a punishment camp, and by having tolerated or 
encouraged punishments meted out in inhuman fashion. 


Roechling, a member of the NSDAP since 1935, was an owner and gen- 
eral director of steel plants in Germany. He conferred with Goering con- 
cerning the development of the German steel industry under the Four- 
Year Plan in 1936 and 1937, was appointed a ‘‘Generalbeauftragter’’ 
(Plenipotentiary General) in 1940, and was later appointed President of 
the Reichsvereinigung Eisen (RVE) (Reich Association Iron) by Goering. 
He profited personally from his position, and between 1941 and 1944 was 
allocated various French steel plants, and given an option to purchase 
them; through his private banks he acquired mortgages on properties in 
the Department of the Moselle over objections by the owners. He had 
formerly owned these properties, which had been sold under the reparations 
clause of the Treaty of Versailles, and for which he received an indemnity 
from the Reich Government. The Tribunal held this reacquisition a viola- 
tion of the terms of the Hague Convention. 

Roechling was further charged with ‘‘having lavished advice on the 
Nazi Government in order to utilize the inhabitants of occupied countries 
for the war effort of the Reich.’? The Tribunal held this activity an in- 
citement ‘‘in complete disregard of human dignity and the terms of the 
Hague Convention.’’ 

The Tribunal considered the accused’s age in pronouncing sentence. 

Hans Lotard von Gemmingen, aged 55, President of the Board of Di- 
rectors of the Roechling steel plants, and a ‘‘Betriebsfiihrer’’ (Plant 
Manager), was sentenced to three years’ imprisonment as an ‘‘accomplice 


or co-author’’ with Hermann Roechling in the acts given in paragraph six 
of the findings. As ‘‘Betriebsfiihrer’’ he had the ‘‘responsibility for the 
material care of the foreign workers.’’ 

Wilhelm Rodenhauser, aged 68, ‘‘a Director General especially in charge 
of labor’’ was sentenced to three years’ imprisonment on the same findings. 
The Tribunal held: 
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By going to the camp Etzenhofen and inspecting the conditions of 
the workers there he could have become aware of their miserable po- 
sition . . . his position as Director General gave him sufficient author- 
ity to remedy the state of affairs. . 


Ernst Roechling was acquitted of all charges against him. He had never 
been a member of the NSDAP, and had been arrested in Paris by the 
Gestapo in July, 1944, for ‘‘having given shelter to a member of the plot 
against Hitler.’’ A Nazi People’s Court had sentenced him to five years’ 
hard labor, and he had been freed on April 6, 1945, when the Allies 
arrived. 

Albert Maier, aged 53, financial director of the Roechling steel plants, 
was acquitted. He had been a member of the NSDAP since 1936. The 
Tribunal said: 


It is not proven and not even alleged that Maier ever stepped out of 
his functions as financial director of the Roechling Company to take a 
given initiative concerning various facts with which Hermann Roech- 
ling is charged. He states never to have played another part except 
as executing agent... . 


Military occupation—Philippines—payment to Japanese liquidator. 

& SHANGHAI BANKING Corp., Plaintiff-Appellee. G. No. 
L-1345.* 

Supreme Court, Republic of the Philippines, Nov. 10, 1948. Feria, J. 


Plaintiff sought to have a deed of cancellation of mortgages set aside and 
to collect a debt paid during the Japanese occupation to the Bank of 
Taiwan, Ltd., Japanese-appointed liquidator of plaintiff and other ‘‘enemy 
banks,’’ which had issued the deed of concellation. The court held for 
the defendant, on the authority of Haw Pia v. China Banking Corporation, 
G. R. No. L-554 [Lawyers Journal (Manila), April 30, 1948, p. 173], 
which ease had not been complicated by the existence of mortgages, but 
in which it had been held that payment of a debt in Japanese war notes 
to the liquidator, in compliance with the order of the Japanese authorities, 
was valid and released the debtor from his obligation. 


U. N. employee—liability to garnishment in Switzerland. 

Case or Dame Botomey-Siciua. La Semaine Judiciaire, Vol. 70, 
p. 235. 

Switzerland, Trib. Féd., Chambre des Poursuites et des Faillites, Jan. 
12, 1948. Arnold, Pres. 


Plaintiff sought to garnish the wages of a stenographer employed by the 
European Office of the United Nations in Geneva. The Office des Pour- 


* Digested from ms. copy of opinion made available by Dr. Martin Domke. 
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suites in Geneva refused his petition on the grounds that it was impossible 


to garnish funds in the hands of the United Nations because of its immunity 
from the application of territorial law, and that the stenographer per 
sonally enjoyed such immunity because of her employment. On appeal, 
the cantonal Autorité de Surveillance justified the refusal of the Office 
to proceed with the attachment, on the ground that it was impossible to 
serve notice of the attachment on an organ of the United Nations, deeming 
it therefore unnecessary to consider whether or not the employee person- 
ally enjoyed the benefits of extraterritoriality. This ruling was reversed 
on appeal, the court holding that the attachment of a debt under Swiss 
domestic law is not precluded by the enjoyment of extraterritoriality by the 
garnishee, since service of formal notice on the garnishee is not essential 
to the validity of the garnishment, although it would be a prerequisite to 
any measure of execution. The case was remanded to the Autorité, to 
determine whether or not the employee is personally entitled to immunity, 
with instructions, if this question is answered in the negative, to grant the 
garnishment. 

The court held that under Swiss law a garnishment may have legal 
effect, even without service of notice on the garnishee, since the garnishee 
may without such service pay over to the Office that part of the debt which 
has been garnished, or the principal debtor might herself pay the Office. 
Although there can be no execution against the garnishee here, there might 
be an actual effecting of the satisfaction of the creditor. Under a decision 
of the Tribunal Fédéral of July 13, 1926, ‘‘what would prevent garnish- 
ment is not the fact that the garnishee may be exempt from the application 
of the territorial law, but the fact that this law is not applicable to the 
principal debtor.’’ The court added: 


In this case, there is moreover less reason to suppose the inefficacy of 
a garnishment of the wages of the principal debtor (in case she lacks 
immunity from jurisdiction) since by virtue of an arrangement 
formerly made with the organs of the League of Nations, which ap- 
pears to have been continued by common accord with the organs of 
the United Nations . . . a modus vivendi was established on garnish- 
ment of wages of employees of the second category. 


In this modus vivendi, arrangements were made for codperation between 
League officials and the cantonal Office in garnishment cases. The court 
said that ‘‘far from opposing the garnishment, the League of Nations thus 
consented to aid the carrying out of measures which should assure its ef- 
fectiveness, merely requiring the observance of certain formalities,’’ and 
added that in view of the agreement referred to, the European Office of 
the United Nations may do the same. 
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CASES NOT SEPARATELY DIGESTED: 


Aliens—de portation. 
U. S. ex rel. Trinler v. Carusi, 168 F. (2d) 1014 (C. C. A. 3rd, July 
8, 1948). 
U.S. ex rel. Potash v. District Director, 169 F. (2d) 747 (C. C. A. 2nd, 
Aug. 3, 1948). 
U. S. ex rel. Doyle v. District Director, 169 F. (2d) 7538 (C. C. A. 
2nd, Aug. 3, 1948). 
Wong Yang Sung v. Clark, 80 F. Supp. 285 (Dist. Ct., D. C., July 28, 
1948). 
U.S. ex rel. United States Lines v. Watkins, 79 F. Supp. 101 (S.D. 
N. Y., Aug. 7, 1948). 
Handlovits v. Adeock, 80 F. Supp. 425 (E. D. Mich., Oct. 11, 1948). 
Aliens—exclusion. 
Lee Fong Fook v. Wixon, 170 F. (2d) 245 (C. C. A. 9th, Oct. 25, 1948). 
Aliens—Suits in Admiralty Act. 
Lauro v. United States, 1947 A. M. C. 888 (C. C. A. 2nd, May 22, 
1947). 
Enemy alien—inability to sue. 
Great Northern Tel. Co. 7. Yokohama Specie Bank, 82 N. Y. 8. (2d) 
252 (Spee. Term, N. Y. County, Aug. 4, 1948). 
Foreign Funds Control—uwar, effect on statutes of limitations. 
Suomen Pankki v. Bell, 80 N. Y. S. (2d) 821 (Spee. Term, N. Y. 
County, May 17, 1948). 
International copyright. 
Khan v. Leo Feist, 78 F. Supp. 754 (S.D. N. Y., July 13, 1948). 
Jurisdiction—crimes by nationals abroad—treason. 
Ex parte Monti, 79 F. Supp. 651 (E.D. N. Y., July 22, 1948). 
Jurisdiction—Greek vessel in U. S. port—alien seamen. 
The Capt. K. Papazoglon, 1948 A. M. C. 1676 (E. D. Va., July 15, 
1948). 
Naturalization—cancellation. 
United States v. Stabler, 169 F. (2d) 995 (C. C. A. 3rd, Aug. 26, 
1948). 
Naturalization—neutral national who claimed draft exemption. 
Benzian v. Godwin, 168 F. (2d) 952 (C. C. A. 2nd, June 30, 1948). 
Prize—enemy vessel. 
United States v. The Europa, 80 F. Supp. 12 (S.D. N. Y., Mareh 
18, 1948). 
Territory—title by prescription—island in river (interstate, in U. S.). 
Wunderlich v. Cates, 212 S. W. (2d) (Ark., June 21, 1948). 
Vessels—documentation—whaling distinguished from ‘‘foreign trade.’’ 
United States v. Western Operating Corp., 35 C. C. P. A. (Customs) 
71 (Nov. 29, 1947). 
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War—effect on contracts. 
Squadrito v. Credito Italiano, 83 N. Y. S. (2d) 334 (City Ct., N. Y., 
May 20, 1948). 
War—enemy property and Alien Property Custodian. 
Markham v. Tibbetts, 79 F. Supp. 47 (S.D. N. Y., Feb. 4, 1947). 
Clark v. Tibbetts, 79 F. Supp. 60 (S.D. N. Y., July 11, 1947). 
In re Herter’s Estate, 83 N. Y. 8. (2d) 36 (Surr., N. Y. County, June 
18, 1948). 


BOOK REVIEWS AND NOTES 


A Text-Book of International Law. By Alf Ross. London, New York, 
Toronto: Longman’s, Green & Co., 1948. pp. 312. Index. $6.00. 


This work, translated at Copenhagen from the original Danish, is, actu- 
ally, not a ‘‘textbook’’ at all. Neither its contents and omissions, nor the 
manner of presenting the subject, are those of a textbook. The book under 
review is an original and independent inquiry into the very foundations of 
international law; it deals only with the principal features of international 
law; it is a theory of general international law, a theoretical and philo- 
sophical work. Hence it is unusual and difficult for those educated in the 
common law. The truth of this statement is shown, for example, by the 
recent review by L. C. Green of the University College, London, who sees 
in the author’s philosophical inquiry only ‘‘ordinary nonsense.”’ 

Ross’ book is a sociological work; it is, therefore, eminently fitting that 
the introductory words should have been written by Brierly. 

A discussion of international law must be, according to the author, sober 
and realistic. This attitude and philosophical basis leads the author to 
very correct and valuable critiques of current doctrines and wishful think- 
ing, but also to grave errors of his own. In harmony with Brierly, inter- 
national law is for the author not merely primitive law, but it is basically 
different from municipal law, because it does not deal with individuals, 
but with self-governing communities. ‘‘It must be recognized that the 
legal order is in many ways conditioned by human arbitrariness, external 
power, and historical accident’’; that ‘‘the content of the law is clearly 
determined by certain historical human law-creating acts and has no spon- 
taneous validity by virtue of its inner moral-spiritual rightness.’’ 

Again in harmony with Brierly, Ross holds that there are for weak 
international law, at least now, certain limits: ‘‘It will be wisest to let the 
chapter on intervention disappear entirely from international law, at any 
rate for the present. For here we have passed the limit of what has a 
reasonable chance of being respected as law’’ (p. 185). His attitude toward 
the problem of the clausula rebus sic stantibus and the sanctity of treaties 
(pp. 221-222) recalls even in its wording similar sentences of Brierly’s 
Law of Nations. ‘‘Hitherto all attempts at prohibiting war must be re- 
garded as a failure. Before an effective organ of power has been developed 
among the community of nations which in the name of the law can counter- 
act and overcome the outrages of individual States, it is too early to intro- 
duce legal prohibitions on war and intervention’’ (pp. 185-186). 


1 Western Political Quarterly, Vol. I, No. 3, pp. 346-348. 
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The author gives us a new system of general international law. After 
the basic chapters on the concept, presuppositions, and sources of inter- 
national law, the system is developed as follows: I, The Law of Persons 
(subjects of international law); II, Central Rules of International Inter- 
course: delimitation of the territorial, personal, and material spheres of 
the competence of states (here the influence of Kelsen is clearly visible), 
organs, treaties; III, Secondary Rules: breach of international law and 
state responsibility; IV, Tertiary Rules: settlement of international con- 
flicts (International Process Law). 

It is impossible within a book review to deal in detail with the many 
highly interesting, valuable, but often doubtful points in the book. Only 
a few words of exposition and eriticism concerning the author’s most basic 
attitudes on the definition of international law and its subjects will be said. 

According to Ross the current definition of international law as the law 
binding upon sovereign states and of the latter as territorial communities 
subject only and immediately to international law, contains a vicious 
circle and is, therefore, untenable. The concept of ‘‘state’’ must be re- 
placed by that of the ‘‘self-governing community.’’ ‘‘A community is,’’ 
according to Ross, ‘‘self-governing when and in so far as it is the highest 
legal power in relation to its individual members.’’ While all self-govern- 
ing communities can be subjects of international law, only states, insurgent 
parties, and the Catholic Church are subjects. International law cannot 
be defined by the procedure of its creation (Kelsen), but only by the con- 
tents of its rules. International law is the law binding upon self-governing 
communities ; it can never be directly binding upon individuals. Therefore 
individuals cannot be, ex definitione, subjects of international law. Yes, 
they can be subjects of international rights, but never subjects of inter- 
national duties. Self-governing communities, on the other hand, can be 
fully or partially self-governing. Hence the States of the United States 
are subjects of international law. From this basic position the author 
arrives at a very sketchy and unconvincing theory of unions of states, at the 
manifestly wrong statement that ‘‘insurgent parties are ipso jure subjects 
of international law’’ (p. 125), at the acceptance of the wholly untenable 
dualistic doctrine, at the statement that the international responsibility of 
the federal state for its member states is a ‘‘viearious responsibility,’’ be- 
cause the member states as subjects of international law have the ‘‘inter- 
national capacity of delinquency.’’ The author must admit that the rules 
of the European Danube Commission, directly binding upon individuals, 
fall ‘‘outside of international law’’ (p. 30). And what about the many 
legal rules made by international organs? The League of Nations was, 
the United Nations are, subjects of international law, but not self-govern- 
ing. Why cannot an individual be made the subject of an international 
duty ? 

All these consequences of Ross are untenable because his basis is un- 
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tenable. True, every writer can define international law as he thinks fit. 
But Ross himself says that a definition must be convenient. Since his 
definition is unable to comprehend many legal rules and phenomena which 
are undoubtedly and commonly regarded as rules of international law, 
this definition does not pass the test of convenience. But there is even 
more to it. Ross rightly blames the doctrine which first defines inter- 
national law as the law binding upon states and then tells us that only 
states can be subjects of international law. But he is guilty of exactly 
the same error: he first defines international law as the law binding upon 
self-governing communities and then rejects anything else as a possible 
subject ex definitione. This is hardly compatible with a ‘‘realistie view,’’ 
as it leads the author to consequences which are in contradiction with posi- 
tive international law. The truth is that international law, like any legal 
order, determines itself who are its subjects. It is equally wrong to state, 
with Seelle, that individuals are a priori, and, with Ross, that they cannot 
be, subjects of international law. The question of who are the subjects 
of international law must be answered by the analysis of the positive inter- 
national law valid at any given time. Such analysis shows, for example, 
that the states concluding the Italian Peace Treaty of 1947 made the ‘‘ Free 
Territory of Trieste’’ a subject of international law although it is not self- 
governing at all. 

Notwitstanding these criticisms, this review should make it obvious that 
we have here an unusual work, far superior to the books of which twelve 
make a dozen, a work which no serious student of international law ean 
afford to ignore. 

JosEF L. Kunz 


Latin-American Legal Philosophy. By Luis Recaséns Siches, Carlos Cossio, 
Juan Llambias de Azevedo, and Eduardo Garcia Maynez. Translated 
by Gordon Ireland and others. Cambridge: Harvard University Press, 
1948. pp. xxxviii, 558. Index. $6.00. 


Down to the eve of World War I the importance of legal philosophy 
in determining the international conduct of states was but little realized. 
Nations pursued their respective policies, some democratic, some imperial- 
istic, some progressive, some reactionary; but, with the possible exception 
of Germany, the connection between the foreign policy of the state and the 
legal philosophy taught in its universities was of little concern to the 
student of international law. For practical purposes law was a system of 
positive commands. The student’s task was to find out what these com- 
mands were. Beyond that, the question of cause and effect was a problem 
of moral conduct belonging to another sphere. 

The volume before us, the third in the Twentieth Century Legal Phi- 
losophy Series, while not primarily concerned with the intrinsic character 
of international law, throws great light upon it indirectly. Is interna- 
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tional law a law of the same juridical nature as constitutional law? Is it 
a law of ‘‘codrdination”’ or of subordination? Does it impose obligations 
upon individuals as well as upon states? Are sanctions an essential ele- 
ment of international law without which its rules create no more than a 
moral obligation? These are questions that bear directly upon the de- 
velopment of international law and they cannot be dismissed as purely 
academic problems. 

Four leading Latin American scholars are represented in the volume, a 
Guatemalan, an Argentinian, a Uruguayan and a Mexican. Professor 
Recaséns Siches makes the largest contribution, ‘‘Human Life, Society and 
Law: Fundamentals of the Philosophy of Law,’’ a treatise dealing with the 
place of law in the universe, the theory of law, and the philosophy of law. 
The distinction between the theory of law and the philosophy of law is 
subtle, the former dealing with the coercive element of law, irrespective 
of its content, and the latter dealing with juridical values. Professor 
Cossio writes on the ‘‘Phenomenology of Decision,’’ that is to say, the con- 
tribution of the judicial decision to the making of the law, which while 
dealing with positive values, is to some extent ‘‘an act of normative crea- 
tion.’’ Professor Llambias de Azevedo divides his essay into the ‘‘ei- 
detics’’ or essence of the law and the ‘‘aporetics’’ or pure science of the law. 
Professor Garcia Maynez presents a study of ‘‘Liberty as Right and as 
Power,’’ in which the emphasis is rather upon juridical values, upon the 
justification of the law, than upon its coercive character. 

Professor Kunz contributes an admirable introduction showing the back- 
ground of the Latin American philosophy of law and the influence of 
Austrian and German philosophers in shaping the views of the four writers. 
‘‘In varying forms and degrees,’’ he says, ‘‘they exhibit a tendency to 
accept Kelsen’s theory of law but, in addition, to go beyond Kelsen in the 
realm of the philosophy of law.’’ 

It is perhaps a futile wish that the philosophers, when treating of such 
vital problems, might speak a language more intelligible to the layman. 
That there are certain ‘‘essences’’ which constitute ‘‘the phenomena of 
phenomenology’’ may contain the kernel of a truth of profound juridical 
significance ; but the student of law is likely to turn away from it to some- 
thing more concrete. If the cynic is tempted to say that the philosopher 
is afraid to speak his ideas in simple form for fear of being understood, 
the philosopher must take to heart the teaching of Aristotle and St. Thomas 
that a philosophy which does not influence human conduct is no more than 
barren speculation. The publishers announce that the writings of these 
philosophers ‘‘constitute brilliant, original contributions to the solution 
of the most pressing legal problems of our times.’’ To accomplish that 
high purpose it is essential that the student of law be able to understand 
what is now hidden behind the technical form in which they are presented. 

C. G. FENWICK 
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From the League to U. N. By Gilbert Murray. London: Oxford Univer- 
sity Press, 1948. pp. 218. Appendix. Index. $4.50. 


If this book were read by all public officials, journalists, commentators, 
and political leaders; if it were studied in all civics and international re- 
lations classes; if it were brought to the attention of the newsstand public 
in a 25-cent edition, its influence would unquestionably be beneficial and 


illuminating. It is clear, concise, convincing; with the wisdom of an 
octogenarian student of Greek literature and civilization, it combines the 
experience of a devoted (though perhaps somewhat skeptical and disil- 
lusioned) advocate of world peace and international intellectual codpera- 
tion. 

But Professor Murray might be a trifle shocked if his views received the 
extensive acceptance which they merit. For he looks askance at the ‘‘vul- 
garization which results from modern mass-production’’ in the field of 
cinema, press, and radio; his heart sinks when he contemplates the coming 
dominance of ‘‘the common man’’; he writes as one of an intellectual élite, 
living for the most part ‘‘outside the struggle for material ends’’ and 
seeking to cherish and ‘‘keep alive in the world those things of beauty and 
high value which are always in peril because they are difficult and can be 
reached only by few’’ (pp. 30-81, 60, 181). He offers these lectures (de- 
livered from 1935 to 1946 ‘‘between the weakening of the first great ex- 
periment in world management and the setting up of the second’’) because 
they may be of historical value. ‘‘If the new effort after world peace fails, 
as on a cold material calculation of the chances appears most likely,”’ 
future historians, if any survive, ‘‘will feel a tragic interest in this strange 
attempt of a past age, so alien from the atmosphere in which they will then 
be living, to establish a united and peaceful world; if it succeeds, as the 
heart of man feels that it must and shall, they will probably like to under- 
stand the nature of the popular effort ... required ... to bring about 
a result so obviously simple and desirable’’ (pp. 1, 2). 

Professor Murray rightly regards as a matter of ‘‘supreme practical 
urgency’’ the question ‘‘whether nations are habitually to codperate as 
honest neighbours or to scheme against one another as secret enemies.”’ 
Man ean live what Aristotle calls ‘‘a good life’? under various types of 
political or economic systems, but ‘‘he cannot do so while his nation is 
concentrating all its powers and aspirations on preparation for doing 
the maximum possible evil to other collections of human beings and they 
to it, and while it is only by doing this evil that it can hope to save life or 
freedom’’ (p. 1). Reviewing nostalgically the confident liberalism of the 
Victorian era, which constituted a cosmos or ordered world (pp. 18, 23, 
58), Professor Murray finds ‘‘one fatal flaw’’ in that ante-bellum world 
of 1908 (p. 44). This was the lack of governmental organization capable 
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of preventing war. The ‘‘outstanding evil’’ of present-day society, he 


declares, 


is simply war, and the first necessity is that war should stop. It will 
not stop voluntarily. . . . Therefore it must be stopped compulsorily. 
How much freedom, how much justice, how much democracy there 
may be in the peace so imposed is a secondary question; the first neces- 
sity is that the vast majority of mankind who are against war should 
impose their will on the few who have set their hearts and hopes on 
war, or on some goal which they can only attain by war. But, that 
first necessity once achieved, I am convinced that we shall find a great 
many of the other evils will also disappear. Most of them are directly 


eaused by the fear of war. (p. 146.) 


War cannot be prevented by running away from it; it must be coercively 
prevented (p. 72). The League failed because nations lacked the civil 
courage to assume the necessary risks involved in effective resistance to 
gangster methods (pp. 75-76, 115-117, 179-180). 

Unfortunately, Professor Murray believes, it is no longer true that the 
strength of the united peace-loving nations so far exceeds that of any 
probable war-maker that none would dare to contemplate war (p. 171). 
Hence no mere military preparation can afford a safeguard; the remedy 
must take place in men’s minds. A resolute effort must be mede ‘‘to spread 
true information and make impossible the Rule of the Lie.’’ A United 
Nations radio station and official journal, controlled by an international 
committee, should be organized to furnish statements of fact; and for any 
government to obstruct the free circulation of such messages among its 
people should be a definite offense (p. 172). Professor Murray recognizes 
that the Russian (or any other totalitarian) system ‘‘is quite inconsistent 
with the ideal of the United Nations’’ (p. 151). He believes that a policy 
of ‘‘persistent friendliness combined with firmness’’ may produce improve- 
ment in relations with the U.S.S.R. (p. 185). But it is ‘‘a new fact, and 
may prove a very sinister one, that the vast majority of the human race 
will presently be no longer subject to the prestige nor respectful of the 
standards of the great nations of Christendom’’ (p. 12). Yet, since war 
interferes with everybody’s daily life, 


It may therefore be that in one single but all-important detail, the 
control of armaments and prohibition of war, nations will be induced 
to surrender their sovereignty to some oecumenical body because of 
the intolerable inconvenience of doing otherwise. A beginning of 
world government, hitherto an utterly impracticable dream, may be 
transformed into a mere obvious line of least resistance by the necessity 
of controlling the atom bomb. (p. 13.) 


EDWARD DUMBAULD 
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Legislacién para la Defensa Politica en las Repiblicas Americanas. Ly 


the Comité Consultivo de Emergencia para la Defensa Politica. 2 vols. 
Montevideo: 1947. pp. 819, 638. 


The Inter-American Advisory Committee for Political Defense, created 
by Resolution XVII of the Third Consultative Meeting of the Foreign Min- 
isters of the American Republics to defend the Western Hemisphere against 
political attack by the Axis Powers, has excellently fulfilled its task. As 
a by-product of the formulation of its 25 resolutions the Committee has 
now published the work under review in two huge volumes. This work is 
not a publication of the legislative texts—such publication is to be econ- 
sidered later—but a study in comparative law, a study which is aimed at 
showing how the Committee tried to fulfil its functions and at offering 
abundant material for scholars. 

The work tries to cover the whole field of the ‘‘law of political defense.’’ 
It follows a pragmatic method. 

The first volume, containing the first three parts, was under the general 
direction of Professor Kar] Loewenstein, who also directed the general plan 
of the whole work. The first part deals with the control of foreigners 
(Vol. I, pp. 153-410), and is due to Alejandro Rovira; the second part. 
treating of the abuse of citizenship (Vol. I, pp. 411-564), was written by 
Eduardo Jiménez de Aréchaga; the third part, dealing with the problems 
of legal and clandestine entry and exit of foreigners and of expulsion 
(Vol. I, pp. 567-798), comes from the pen of Luis Segui Gonzalez, all three 
attached to the Committee. The volume is opened by a general introduc- 
tion. The fourth part, contained in Volume II, is written by all of the 
three authors named; it deals with the defense against acts of political 
aggression. 

The sources of the Committee are preéxisting constitutions and laws as 
well as new legislation enacted during the Second World War, further 
materials secured by the visits of consultation and by scientific investiga- 
tion. As the Committee itself states, a work of this type cannot be perfect; 
omissions and errors are bound to occur. We would point to the error 
(Vol. I, p. 57), holding that treason can be committed in the United States 
only in time of war, an error obviously due to the phrase ‘‘ whoever levies 
war against the United States’’; but this phrase, directly taken from the 
Act of 25 Edward IIT (1351), has had for centuries a well-defined meaning 
in the common law and by no means restricts the crime of treason to times 
of actual war. 

The whole body of defense legislation is emergency legislation ; but it may 
have to be enacted in time of peace. The proposed term of ‘‘emotional 
legislation’’ does not, however, seem sound. The whole problem of the 
“law of political defense’’ arises: whether it should be done systematically 
or casuistically. It necessarily has to adapt itself to the particular tech- 
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niques of the political attack; it certainly should also include measures 
against native parties or movements which are dangerous. 

The measures of the ‘‘law of political defense’’ pertain mostly to the 
fields of constitutional, administrative, criminal and international law. 
In these times democracy has to be militant; but it must also be on guard 
against destroying democracy by such legislation. Human rights, guaran- 
teed by constitutions, and restrictions of these rights by ‘‘political defense 
legislation,’’ restrictions of the rights of aliens and the rights guaranteed 
to them by international law, have to be carefully balanced. Such balanc- 
ing presupposes serious theoretical effort. Vague definitions can do much 
harm. As the jurist is, in the words of Jules Dabin, primarily an artist 
of definitions, clear-cut legal definitions of such vague terms as ‘‘political,’’ 
“‘propaganda,’’ ‘‘subversive,’’ ‘‘dangerous’’ (dangerous persons, dangerous 
activities), and so on, have to be worked out. 

The work, which is also of obvious interest to the international lawyer, 
is an important contribution to many fields of legal learning, and consti- 
tutes, at the same time, a starting-point for further scientific investigations. 

Joser L. Kunz 


American Diplomacy in the International Community. By Malbone W. 
Graham. Baltimore: The John Hopkins Press, 1948. pp. xviii, 280. 
Index. $3.25. 


In this recent addition to the distinguished series of Albert Shaw Lectures 
on Diplomatic History, the subject is presented as a struggle of ideas and 
opinions rather than as a sequence of events and transactions. Graham 
points out that, from the first, the realistic notions of neutrality when 
power was wanting, and augmentation of power when feasible, contested 
in the United States with the idealistic notions of support for freedom of 
men and nationalities everywhere and of international law and organization 
to realize and protect these freedoms. The book sets forth the interplay 
of these two opinions during the period of the struggles for independence 
of the United States and the Latin American nations; during the mid- 
period of isolationism and occasional manifestations of idealism, such as 
those favorable to the Greek and Hungarian revolts; and during the 
twentieth century when crusades for self-determination, human rights and 
international organization played an increasing réle. In all cases the 
champions of universal ideas justified themselves by national interest as 
well as by moral principle. 

Although realistic and idealistic opinions were manifested by groups at 
all stages of American history, Graham recognizes that the continual inter- 
play of a United States growing in power and of a world community 
shrinking in distances resulted in the idealistic minority of the earlier 
periods becoming an overwhelming majority in the most recent period. 
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Changed conditions, he thinks, have made the ideal of a universal organiza- 
tion to maintain principles of right and justice the only realistic policy. 
The United States, which began with a predominant interest in inde- 
pendence and a predominant irresponsibility for the world as a whole, has 
arrived at a recognition of the interdependence of nations and the responsi- 
bility of each for world order and justice. This progress, however, was 
halting and interlarded with periods of retrogression. The author states: 


In 1826, as again in 1919, the heaviest battalions were on the side of 
provincialism, particularism, and ignorance. The divinely appointed, 
or fortuitous, opportunity for codperative action was indeed lost and 
did not recur. ... For nearly sixty years thereafter, we wandered 
in the political wilderness because we refused, in the golden hour of 
opportunity, to aid in giving institutional form and mold to the aspira- 
tions for an organized community of states in the New World. In the 
end it was Blaine, not Monroe, who planted; Wilson, not Adams, who 
watered ; and Hull, not Clay, who gathered the increase. (p. 79.) 


With this point of view, Graham utilizes sources different from those 
used in traditional diplomatic histories. Speeches of statesmen, Congres- 
sional debates, and memorials from State legislatures and private agencies 
are utilized, giving the reader a picture seldom presented of the frequent 
and vigorous participation of citizens and legislatures in foreign policy- 
making in the past no less than today. 

The book is scholarly and the thesis arresting. Diplomatic historians have 
often in the past thought of the state whose history they wrote as a Robin- 
son Crusoe in a hostile environment. Graham’s world point of view can- 
not be neglected. Competent historians must note ‘‘the two-way influence 
of the United States upon the Community of Nations and of the Inter- 
national Community on the United States’’ (p. vii). 

The style of the book is striking. Such words as exfoliation (pp. ix, 16) ; 
edulcorated (p. 44); miniscule and leonine (p. 79); granitic (p. 92); 
adventitious paroxysm (p. 101); orotund (p. 105); abjuration (p. 228) 
cause one to reflect, sometimes with doubts, as, for instance, when Graham 
refers to ‘‘the exfoliation of the American community.’’ Does he mean 
that that community was losing its leaves? 

The author’s comment is sometimes no less exuberant than his voecabu- 
lary. He refers to the recalcitrant attitude of the Senate in the Panama 
Congress affair because ‘‘a vast unacquaintance with the world situation 
pervaded its discussions, and its resoluteness in not surrendering an iota 
of privilege was matched by the bare-faced assertion and stubborn defense 
of ideas of state sovereignty which had certainly lain dormant during the 
three decades of our exposure as a nation to every wind that blew during 
the Revolutionary and Napoleonic storms’’ (p. 71). In referring to Hard- 
ing’s dismissal of the League of Nations in his first message to Congress, 
Graham says: ‘‘It is difficult in any attempt at juridical analysis to discover 
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in the passage just quoted anything tangible on which to base policy; in 
fact, the whole passage defies legal analysis and must be relegated to the 
limbo of discarded verbiage’’ (pp. 227-228). 

These quotations indicate that the writer has no desire to conceal his 
own opinions. He, however, distinguishes them from the opinions of others 
about which he writes, and his book constitutes an important addition to 
the literature of American diplomacy, particularly on the réle of public 
opinion in making that history. 

QuINCY WRIGHT 


On Active Service in Peace and War. By Henry L. Stimson and Me- 
George Bundy. New York: Harper and Bros., 1948. pp. xxii, 698. 
Index. $5.00. 


Few American statesmen have held as many important positions in the 
Government of the United States over as long a period of time as Henry 
L. Stimson. Secretary of War under President Taft, Governor General 
of the Philippines under President Coolidge, Secretary of State under 
President Hoover, and Secretary of War under President Franklin D. 
Roosevelt, he also found time to serve as United States Attorney for the 
Southern District of New York under President Theodore Roosevelt, as 
Colonel at the front in the first World War, and as a trouble-shooter in 
Nicaragua for Secretary of State Kellogg. The present volume is a suc- 
einet, objective, and thoroughly documented narrative of Colonel Stim- 
son’s activities, partly as a private citizen, but for the most part as a 
servant of the Government over a period of more than forty years. The 
account is frank and critical and the reader cannot help but feel that the 
story told is the unbiased account of a sincere and very able American 
statesman. 

Although Colonel Stimson seems to have enjoyed his work as Governor 
General of the Philippines more than any other public service, it is as 
Secretary of State and particularly as Secretary of War that he made his 
greatest contribution. He was just as much interested in the limitation 
of naval armament as was President Hoover, and no achievement pleased 
him more than the London Agreement restricting submarine warfare, nor 
was anyone more distressed when the belligerents violated it with impunity 
in World War II. He worked effectively and sympathetically with his 
Chief in establishing a friendly policy of codperation with Latin America, 
and he regarded it as ‘‘the best available example of the fundamental pur- 
poses and philosophy of this administration in foreign affairs.’’ 

Secretary of State Stimson did not hesitate to differ with President 
Hoover upon occasions and the disagreement was so complete as regards 
the payment of war debts that he offered to resign. Although the Presi- 
dent was right legally, Secretary Stimson felt strongly that he was wrong 


BOOK REVIEWS AND NOTES 207 


economically and politically, and history has supported the Secretary of 
State’s position. Perhaps Stimson’s greatest achievement as Secretary of 
State was the enunciation of the Hoover-Stimson Doctrine; his letter to 
Senator Borah outlining the policy was a masterpiece of diplomatic finesse 
and he rightly regarded the doctrine, even though it failed, as ‘‘ perhaps 
the greatest constructive achievement of his public life.’’ 

Although Colonel Stimson admired President Franklin D. Roosevelt 
and had always been an ardent supporter of Secretary Hull’s trade agree- 
ment program, he vigorously opposed the Wagner Act and the attempt to 
pack the Supreme Court. Consequently, no one was more surprised than 
he when, although he was almost seventy-three years of age, the post of 
Secretary of War was offered to him. He determined to maintain a strictly 
non-partisan policy and he was given a free hand. He was fortunate in 
obtaining the assistance of four remarkable administrators and advisers— 
Patterson, MeCloy, Lovett and Bundy—and to have General Marshall as 
Chief of Staff. He outdistanced even the President in his efforts to aid 
the British and to arouse the nation to the dangers threatening. He con- 
cedes his mistake in underestimating the aggressiveness of Japan, but he 
felt that the catastrophe of Pearl Harbor was due primarily to the negli- 
gence of Admiral Kimmel and General Short. The reader however, cannot 
help feeling that no satisfactory explanation is given for the failure of the 
War Department to alert General Short as to the imminent possibility of an 
attack upon Pearl Harbor. 

One of the most interesting parts of the book relates to the arduous 
efforts of the United States to hasten the invasion of Normandy. Secre- 
tary Stimson strongly supported the President in urging a ecross-Channel 
invasion in 1943, but the British were adamant in their opposition. Stim- 
son’s personal communication of June 19, 1942, to the President advocating 
the plan was irrefutable in its logic. Incidentally, Secretary Stimson 
recommended General Marshall as the one preéminently fitted to act as 
Commander-in-Chief, and both Roosevelt and Churchill agreed. Secretary 
Stimson shows how the President finally changed his mind and, to Stimson’s 
disappointment, decided to retain Marshall as Chief of Staff. Other revela- 
tions of equal importance explain General Marshall’s critical attitude to- 
wards Chiang Kai-Shek, the delay in the recognition of General De Gaulle, 
Stimson’s suecess in sidetracking Morgenthau’s foolish proposal to pauper- 
ize Germany, and his recommendation of a European rehabilitation pro- 
gram which bears a very close similarity to the current Marshall Plan. In 
his acceptance of responsibility for the use of the atom bomb and in his 
tentative willingness to share this secret with Russia, Secretary Stimson is 
utterly frank. The entire narrative is written with a simple candor that 
enhances its appeal as an honest record of the public service of a distin- 
guished American. 

GRAHAM H. STUART 
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International Trade and Commercial Policy. By Lawrence W. Towle. 
New York: Harper and Bros., 1947. pp. xiv, 780. Index. $4.50. 


This is a textbook. It is comprehensive, clear and competent. Its 
chapters cover basic economic principles, international payments and 
capital movements, the interchange of goods, governmental regulatory 
measures with respect to trade and exchange, colonial and merchant marine 
policies and other related subjects. The author’s thesis is that a sound 
world economy must be based upon maximum freedom of international 
trade and commerce. 

This is not a work of imagination or creation; it does not fashion new 
patterns of thought. Rather it is a painstaking and balanced presentation 
of a large body of material dealing with a complex and highly technical 
subject. The writing is clear and concise. The mechanisms of interna- 
tional trade and finance and the purposes and machinery of governmental 
regulation are described and analyzed. The conclusions reached are pre- 
sented with fairness and logic. 

As has been indicated, the philosophy of Professor Towle’s book is laissez- 
faire. In the development of the basic principles in the early chapters 
Adam Smith is often quoted and cited. Throughout the various chapters 
runs a consistent thread of criticism of the efforts of nations to manage 
their trade rather than to permit the principles of supply and demand and 
the division of labor to operate freely. 

For all its good qualities the book has one glaring weakness. It takes 
the reader only to the threshold of the postwar world. It is primarily a 
discussion of the economic history and problems of the 1930’s. It de- 
scribes quite adequately how, during the 1930’s, international trade be- 
came more and more deeply enmeshed in controls and restrictions. Reflect- 
ing the hopes of 1945 and the principles of free trade which the author 
espouses, it calls for a freeing of the trade of the future from political 
interference. A weakness in this treatment is that the author seems to 
underestimate or understate the strength of the forces which today cause 
state interference with economic processes. Today, to a far greater extent 
than in the 1930’s, governments manage economies and control trade not 
just as temporary defensive measures to meet a crisis, but as conscious 
instruments of purposeful state planning. There is no adequate exposition 
of socialist theory and its challenge to laissez-faire theories. Communist 
theories and trade policies and their premise of the inevitability of infla- 
tion and collapse in the capitalist world are ignored. In fact the word 
‘‘Communism’’ does not appear in the index. There is not even a forecast 
of the problem of reconciling freedom and control such as that which 
Geoffrey Crowther presented so clearly early in 1944.1 


1‘*Freedom and Control,’’ by Geoffrey Crowther, in Foreign Affairs, Vol. 22 (1944), 
pp. 175-188. 
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A further important consequence of the time factor is that references to 
postwar developments and institutions are brief and inadequate. The 
problems of postwar reconstruction and rehabilitation, of the European 
Recovery Program, of Western European Union, and of occupation policies 
in Germany and Japan are not discussed. The purposes and plan of 
organization of the International Monetary Fund and International Bank 
for Reconstruction and Development are sketched on the basis of the Bret- 
ton Woods documents, but their actual operating problems could not be 
dealt with. The concept of the International Trade Organization is men- 
tioned, but the book was completed too early to reflect its development or 
the long and protracted debates at Havana. This is particularly unfortu- 
nate, since the Charter of the International Trade Organization deals pre- 
cisely with the subject-matter of so much of this book, and the debates at 
Havana pointed up clearly the economic problems and conflicting needs and 
theories of the participating nations and the nature and reasons for the 
resulting compromises. 

It is inevitable that a work of such careful research and craftsmanship 
cannot be strictly contemporary; if it were, it would be journalism, not 
scholarship. The problem of the author was clearly a problem of timing. 
It is understandable, in view of the pressure for an up-to-date book to meet 
the vastly increased interest in United States international trade and com- 
mercial policies, that there was not available the time necessary to prepare 
a work which would deal fully with the postwar world. But, under the 
circumstances, this book should be supplemented by the reading of such 
contemporary discussions as may be found in Barbara Ward’s The West at 
Bay.’ 

JoHN E. Lockwoop 


Thoughts on the Constitution. By the Rt. Hon. L. 8. Amery. London 
and New York: Oxford University Press, 1948. pp. xi, 166. Index. 
$2.50. 


The Economist, in reviewing this book (a second impression of which 
has already appeared), referred to it as ‘‘one of the weightiest and most 
penetrating essays in political theory which has appeared in this country 
for many years.’’ It seems already clear that the book will rank among 
the few classics on the British Constitution. It has the double merit of 
being the work of one of the best minds in English public life, and of sum- 
ming up with extreme lucidity and concentration the experience of a most 
important half-century of the constitutional history of Britain and the 
Commonwealth. 

The book consists of four sections entitled: The Essential Nature of the 


2The West at Bay, by Barbara Ward. New York: W. W. Norton Co., 1948. pp. 
288. $3.50. 
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Constitution, How to Preserve Parliamentary Government, The Machinery 
of Government, and The Evolution of the British Commonwealth. The 
first and last of these are of particular significance to students of inter- 
national law and institutions. The last chapter is important because it 
goes more deeply into the nature of the Commonwealth than to the re- 
viewer’s knowledge any English statesman has yet done. The first chapter 
on the nature of the Constitution has highly important things to say of the 
unique national Constitution out of which the whole British Commonwealth 
of Nations has grown. Now the same Constitution is called upon to serve 
as the cornerstone of Western European and Atlantic Union. There is 
perhaps a danger that in attempting to hasten forward the development of 
such new regional international organizations, insufficient attention will 
be given to the nature of and the differences between the three or four 
national constitutions which must serve as foundations. 

The problem is essentially political rather than legal and constitutional. 
But political agreement cannot be secured by merely ignoring the essential 
differences between, say, the British, French, and American Constitutions. 
A clumsy amalgamation that undermined elements in the national constitu- 
tions which have been essential in the past to the maintenance of internal 
peace and stability within a nation, might lessen peace and order in the 
world rather than increase it. Mr. Amery in his first section underlines 
one highly important feature of the British Constitution which has con- 
tributed greatly to political stability in Britain and all the countries of the 
British Commonwealth that have inherited the British system. He points 
out that in the British system ‘‘Government as such is the first considera- 
tion.’’ He contrasts this with ‘‘the prevalent continental conception, de- 
rived from the French Revolution, of political power as a delegation from 
the individual citizen through the legislature to an executive dependent on 
that legislature.’’ The British system he describes as one of ‘‘ government 
of the people, for the people, with, but not by, the people.’ The working 
relations between Government and Parliament, he points out, are nowhere 
closer and more harmonious than in the British Cabinet system. But: 


Government and Parliament, however closely intertwined and harmon- 
ised, are still separate and independent entities, fulfilling the two dis- 
tinct functions of leadership, direction, and command, on the one hand, 
and of critical discussion and examination on the other. They start 
from separate historical origins, and each is perpetuated in accordance 
with its own methods and has it own continuity. . . . Parliamentary 
Government means government, not by Parliament, but to use the old 
phrase, government by the ‘‘ King in Parliament.’’ 


Democratic government under such a system can be strong and stable, 
as the experience of Britain and the Dominions has shown. But a system 
based like the French on the theory of delegation of power is ‘‘bound by 
its very nature to be weak and unstable.’’ 
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The secret of the Commonwealth is that, while its member states are 
independent and subject to no external authority, yet in another sense it 
is ‘fone single, indissoluble body corporate composed of the King and his 
subjects.’? Ministers are to one another, and feel towards one another as 
colleagues. They are ‘‘fellow servants of the same Crown,’’ and feel a 
kinship with and a responsibility towards the whole ‘‘body corporate’’ of 
the Commonwealth and Empire. This is a basic fact of world polities, 
however strange or even incredible it might seem to the political scientist 
brought up with a legalistic or institutional conception of his subject. It 
is a fact which is taken for granted by most of the ‘‘Ministers of the 
Crown,’’ and the thousands of parliamentarians who are members of the 
nearly two score of Parliaments.’ 

H. Duncan HALL 


NOTES 


Le Droit International Nouveau. By Nicolas Mateesco. Paris: A. 
Pedone, 1948. pp. 174. Index. The outbreak of war is always positive 
proof to those untutored in the law of nations that the law has broken down. 
Even the labored explanations of the experts that only a different set of 
rules is brought into play rarely convinces the masses of the fallacy of the 
assumption. Now, apparently, the experts have been shaken by the most 
recent war into doubts as to the firmness of the foundations on which inter- 
national law is predicated, judging from the number of thoughtful postwar 
inquiries into the matter. It is the thesis of Mr. Mateesco, a young French 
lawyer, that foundations must be established for a new international law, 
which shall prove stronger than the balance of power and state interests 
to which past international law owed its precarious existence. 

While the monograph is primarily an essay de lege ferenda, the author 
does not fail to fortify his thesis by constant references to the practice of 
states, with illustrations going back to the days of Greece and Rome. The 
international law of the future, the author suggests, must concern itself 
not only with the interrelations of states, but must also establish and define 
the rights and duties of individuals, as well as those of the organized world 
society. Under the new international law the state continues to occupy 
an important position, possessing rights and duties as well as obligations. 
The two most fundamental rights which states have heretofore possessed, 
however, namely those of sovereignty and equality, must be vacated. Sov- 
ereignty can no longer be used as a subterfuge which permits a state to go 
its own intransigent way, but must be so curtailed externally by the new 
international law as to make it obligatory upon states to engage in inter- 
national codperation and codrdination. The equality of states, too, ‘‘that 
last stronghold of the apologists for the existence of the state as an end 
in itself’’ (p. 74), must be modified. Its application in the form of the 
unanimity rule in the League and certain other current and past organiza- 
tions, and in the veto of the United Nations, has led to inanition and futility, 


1Of this the reviewer has just had an impressive demonstration, having sat through 
all the meetings of the Parliamentary Conference held in London in October, 1948, 
which was attended by 87 parliamentary delegates from 36 Commonwealth and Colonial 
parliaments. 
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whereas, in those organizations in which the application of the principle 
of ‘‘sovereign equality’’ has not taken hold, such as the Universal Postal 
Union, the results are most encouraging. The author reassures us by in- 
serting, near the end of his discussion of the rights and duties of states, a 
statement insisting that ‘‘these are not mere beautiful phrases nor dreams, 
but verifications of future necessity’’ (p. 103). 

The new international law must in like manner concern itself with the 
individual, establishing his rights and defining his responsibilities. Such 
a law must not only define the relations of the individual to the state but 
also his relation to the world. 

In the third place, the international law of the future must concern itself 
with the world community, particularly with the organized world com- 
munity as expressed in the United Nations or in the various other public 
and private international organizations. While plans for world organiza- 
tion have been the dream of philosophers for centuries, the masses of the 
world were unaware of their significance and unmindful of their conse- 
quences. This is no longer true, for the mechanies of the world are closely 
enmeshed, and the masses are deeply conscious of the need for international 
interdependence. What is needed now is a ‘‘Declaration of Interdepend- 
ence’’ which will voice the unuttered, but deeply conscious, aspiration of 
the masses, rather than the old secret alliances, power polities, and other 
make-shift arrangements. 

So, on these three pillars—the states, the citizens of the world, and the 
organized world community—would Mr. Mateesco build his new inter- 
national law. It is an inspired and an inspiring vision and one, perhaps, 
for which all devoutly hope. Only the future can decide the contribution 
the young author has made to the science of law. Still it is well that our 


young men should dream their dreams and have their visions. 
R. R. Oauessy 


Peace Settlements of World War II. Annals of the American Academy 
of Political and Social Science, Vol. 257 (1948). Edited by Thorsten 
V. Kalijarvi. Philadelphia: 1948. pp. 272. $2.00. The May, 1948 issue 
of The Annals is devoted to a discussion of the peace settlements to fol- 
low World War II. Under the editorship of Thorsten V. Kalijarvi, 
a series of articles dealing with three phases of the settlement has been 
compiled. The first section, designed to form the setting for a discussion 
of the treaties, is concerned with a review of postwar conditions in all parts 
of the world. The second group of articles deals with the treaties them- 
selves—those which have already been concluded with the satellite states 
and those which are to be concluded with Germany, Japan, and Austria. 
The third section is devoted to a consideration of what the results of the 
peace treaties may be. 

Each article has been prepared by an expert in the field, but the work as 
a whole suffers from repetition and lack of continuity. Perhaps too much 
has been attempted. Two of the more interesting articles are those on the 
present status of international law by Drs. Borchard and Fenwick, but 
the subject under discussion would seem to call for an article on the legal 
aspects of the peace treaties rather than a general view of the place of 
international law in the postwar world. The same criticism holds for the 
sections dealing with world economy and the establishment of a United 
States of Europe. Certainly these are all vital questions, but the dis- 
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cussion of them should perhaps have been limited to those portions di- 
rectly concerning the peace settlements. 

The inclusion of an article on the peace-making machinery would have 
clarified for the reader the procedure which has been followed in concluding 
the treaties already ratified. Procedural aspects are covered partially in 
the articles dealing with the separate treaties, but nowhere is there a com- 
plete picture of the method used. 

In spite of these criticisms this collection of articles is to be regarded as 
valuable at the present time, since so little material is available on the 
subject. We probably cannot expect a lengthy treatise on the peace 
settlements of World War II until more is achieved toward concluding 
those settlements ! 


Grace C. Harris 


Atomic Energy—lIts International Implications. A discussion by a 
Chatham House Study Group. London and New York: Royal Institute of 
International Affairs, 1948. pp. 128. Appendices. $1.25. In this book- 
let eleven eminent scientists, statesmen, and administrators, brought to- 
gether under the auspices of Chatham House, present various aspects of 
the atomic energy problem. The science of nuclear reaction, the location 
of fissionable raw materials, the use of nuclear energy in war and peace, 
and plans for international control are discussed both descriptively and 
critically in language intelligible to the layman. The discussion which led 
to the papers was held in 1946 and 1947, when the hopes of establishing 
international control were greater than they came to be in 1948; but the 
analysis of the elements of the problem has a permanent value. The 
authors of the report had a sense of danger and urgency to achieve effective 
international control of atomic energy. 

Sir Henry Dale, summarizing the consensus of discussion, does not hesi- 
tate to call atomic energy control ‘‘the most important of all the problems 
which face mankind at the present time”’ (p. 15). He regards the offer 
of the United States to merge its special advantage in an effective inter- 
national control as ‘‘an act of enlightened generosity without parallel in 
the whole history of international dealings’’ (p. 24). He thinks that 
‘“‘There is no likelihood that any useful measures of defense will be found 
against atomic bombs”’ other than ‘‘priority in annihilating attack’’ (p. 
27). 

Dr. H. E. Wimperis, the rapporteur, summarizes the various official and 
unofficial plans for international contro]. An evaluation of the experiences 
of international organization and proposals for its adaptation to the atomic 
energy problem is presented by Sir Charles Webster, Sir Arthur Salter, 
and Sir Oliver Franks. Lord Hankey offers a sceptical note on the possi- 
bilities of international control. The general tone of the papers, however, 
is favorable to the Baruch proposal as developed by the United Nations 
Atomic Energy Commission. 

The most novel idea occurs in a paper ‘‘communicated by the rap- 
porteur’’ without indication of authorship, suggesting that the idea of 
“‘eontrol’’ should be transformed from the idea of compulsion by an out- 
side force to the idea of reorganization within, establishing a stable and 
self-perpetuating form of integration. Consonant with this conception, 
atomie energy control might, suggests the unknown author, begin in the 
establishment, perhaps at Victoria Falls in Rhodesia, of a United Nations 
Atomic Research Institute, bringing together scientists, technicians, and 
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administrators of all nations. Such an institute, it is hoped, would gradu- 
ally enlist the interest of the peoples of the world in its activities, thus 
permitting it to integrate mining, manufacturing, administrative and sci- 
entific efforts in all parts of the world to contribute to the achievement of 
its projects for human betterment. Such an integration would be positive 
and persuasive and satisfying of human energies, differing from the ex- 
ternal forms of control, which are restrictive, negative, and frustrating to 
human energies. The author suggests that: 


The principle involved is that of the basic nature of human conflict. 
Men, and a fortiori, nations, cannot normally be induced to alter their 
points of view by compulsion. The energy remains pent up, increasing 
its pressure, ready to burst forth unexpectedly. Only by suitable op- 
portunities for integration, can the self-interest of nations be trans- 
formed by productive reaction into a broader group consciousness. 
But the opportunities must be created. They do not arise of them- 
selves. (p. 109.) 


With the opportunities created by the establishment of such an institute, 
human attention might be diverted from the struggle of nation against na- 
tion to the struggle of mankind against nature. ‘‘This joint enterprise in 
atomie research might offset the restrictive formalities inseparable from 
any system of control, and perhaps convert what might be a blind alley 
into an open road’’ (p. 111). It would be interesting to know the author 
of this document, which develops ideas suggested in Chapter 3 of the 
Acheson-Lilienthal Report. 

This informing, eritical, and, at points, inspiring symposium includes a 
brief bibliography and charts illustrating proposals for international con- 


trol of atomie energy. It is a useful guide to all aspects of the problem. 
Quincy 


America’s Destiny. By Herman Finer. New York: Maemillan Co., 
1947. pp. vi, 408. Index. $5.00. There is a great deal of pessimism in 
the world today, but in very few places could there be found so much and 
such concentrated pessimism as is to be found in this book. People are 
‘‘nolitically deaf, dumb and blind; perhaps they can smell.’’ They are so 
swinish that the interest of the community is of no concern to them; their 
horizon is the pungent rim of the trough. Yet, as we shall see, Professor 
Finer is an ardent advocate of democracy. 

The pessimism continues. We cannot have peace without justice, but 
we lack any common notion of justice (p. 40). It is vain to expect world 
government to arise from public opinion; if it is sought through govern- 
ments, it is already wrecked upon sovereignty (p. 46). We must reach 
beyond arms to the mind (p. 54), but as has already been seen, he does not 
have much respect for the human mind, and there is no common morality 
(p. 84). 

Chapters follow as to the ‘‘Atom Bomb: No Will, No Way’’; upon en- 
tangled Great Britain; the Soviet despotism, which concludes that the 
Soviet system is not democratic; the Soviet minority in the world, which 
contains some misleading statements as to proceedings in the United Na- 
tions (pp. 270, 271). It contains also a section entitled ‘‘How to Avoid 
War,’’ to which the only answer given is that Russia should cease to do 
the things we do not want her to do (pp. 283-285). There is a chapter 
entitled ‘‘Persuasion or Force,’’ in which the author seems to say that we 


Sa 


Ci 
0 
t! 
V 
a 
U 
c 
I 
ti 
it 
p 
d 
d 
0 
a 
0 
a 
r 
c 
p 
t! 
0 


BOOK REVIEWS AND NOTES 215 


cannot achieve a common morality by teaching one, and which concludes 
that neither humanity nor prudence will bring peace, and that hope lies 
only in bribery (p. 314) and fear (p. 316). Democracy, nevertheless, is 
the answer. Only democratic states can be allowed to be members of the 
world organization (p. 331). This organization cannot be achieved by 
agreement (p. 346); it can only be done by force. Since neither the 
United Nations nor world government could apply this force, the United 
States must do it (p. 367). 

The reviewer found this book disappointing. It is rambling and in- 
consistent; it is written in a style intended to appeal to the public; its 
sources range from the Saturday Evening Post or American Mercury to 
Hans Kelsen; it offers no solutions. Certainly it is not a constructive solu- 
tion to suggest that the United States should conquer the world and make 
it behave. 

CLYDE EAGLETON 


Report on the Greeks. By Frank Smothers, William Hardy MeNeill, 
Elizabeth Darbishire MeNeill. New York: Twentieth Century Fund, 1948. 
pp. xvi, 226. Index. $2.50. 

Czechoslovakia Between East and West. By William Diamond. Lon- 
don: B. F. Stevens & Sons, 1947. pp. xii, 258. Appendices. Map. In- 
dex. 12/6. 

The Struggle Behind the Iron Curtain. By Ferene Nagy. New York: 
Maemillan Co., 1948. pp. xvi, 472. Index. $6.00. 

All these three books indicate to what remarkable extent a recent flow 
of studies of Central-Eastern Europe has been raising its quality. 

The booklet on Greece is an up-to-date study of that country’s social and 
economic status and the attitude of the people toward the political issues 
confronting the state. Disregarding cheerfully (and probably intention- 
ally) all the previous studies of this field, the members of the Commission 
of the Twentieth Century Fund have, however, prepared a penetrating 
analysis of the difficulties facing Greece today which, in some respects, is 
really the best up-to-date survey of the internal and international diffi- 
culties facing this last Anglo-Saxon-American outpost in the Balkans. 

Diamond’s book covers certain developments in the political structure 
and economy of postwar Czechoslovakia; it is not a study of the whole of 
Czechoslovak society, but ‘‘of those aspects which are relevant to the propo- 
sition that this country was (is) trying peacefully to satisfy the social 
demands of great masses of people in a democratic framework’’ (p. xii). 
Since the work had been prepared before the coup d’état which did away 
with Benes and put the Communists in the saddle, its value is mostly 
historical. 

Nagy’s memoirs belong to the large volume of “now-it-can-be-told” 
books. Nagy was Prime Minister of the first postwar coalition Government 
of the Hungarian Republic (February, 1946, to June, 1947) ; while on leave 
in Switzerland from his state duties in May of 1947, a coup d’état on the 
part of the Communist group forced his resignation from office. It seems 
that Nagy took with him a considerable pile of stenographic correspondence, 
since he records transcripts of numerous personal conversations with sev- 
eral leading personalities of our times. But, whether these reports are 
merely used to make the book interesting or are really of documentary 
value, the fact remains that Nagy’s book will for a long time constitute one 
of the best rambling accounts of the various problems of Hungary, not to 
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speak of Nagy’s personal views of Hungary’s attitude on the world situa- 
tion, which has engulfed his country in a real dilemma—how to play the 
pro-Western game while having been formerly a pro-Nazi and being now 
a pro-Soviet satellite. 

JosEPH 8S. Roucek 


Calendar of Soviet Documents on Foreign Policy 1917-1941. Compiled 
by Jane Degras. London and New York: Royal Institute of International 
Affairs, 1948. pp. viii, 248. Index. $4.50; 18s. Soviet diplomatic and 
treaty practice has been hard to document because of inadequate indices. 
Here, at last, is an exhaustive index, providing not only reference to official 
sources, but to translations or brief references wherever they have ap- 
peared. Even speeches by authorized spokesmen and newspaper editorials 
are listed. Where no Soviet source is known, a foreign source is quoted 
alone, with an appropriate caution in the introduction against accepting 
such texts without reservation. 

Materials are listed by periods, within which they have been arranged 
by subject-matter, usually the name of a country concerned. The student 
ean bring the record up to date since 1941 by utilizing two other volumes. 
These appeared as Soviet Foreign Policy During the Patriotic War, Docu- 
ments and Materials, Vol. I, June 22, 1941-December 31, 1943, translated 
by Andrew Rothstein (London: Hutchinson & Co., no date, 25 s.), and 
Vol. Il, January 1-December 31, 1944 (Moscow: State Publishing House 
of Political Literature, 1946, in Russian). 

JoHN N. Hazarp 


NEW PUBLICATIONS OF INTEREST 
Several new publications have appeared in recent months, mainly on the 


other side of the Atlantic, which should be of interest to JouRNAL readers. 

In January, 1948, a new quarterly called Etudes Internationales—Inter- 
nationale Studién made its appearance at The Hague and Brussels, at the 
hands of Willink & Zoon and the Librairie Encyclopédique, respectively. 
The review, edited by a Dutch-Belgian Committee, contains articles, docu- 
mentation, chronicles, and bibliography. 

The Brill publishing firm in Leiden has announced the publication, be- 
ginning in May, 1948, of a monthly Bookforecast, giving information con- 
eerning forthcoming publications in all fields of knowledge, with ample 
space for the social sciences and international relations. Items of interest 
to JOURNAL readers abound. 

The Archiv des Vélkerrechts, edited by Walter Schatzel and Hans Weh- 
berg, began publication in Tiibingen last July, with a list of distinguished 
contributors. It is to appear quarterly, and consists of articles and reports, 
documents, judicial decisions, and book reviews.‘ It is published by the 
well-known firm of J. C. B. Mohr. 

Finally there appeared in October, 1948, under the auspices of the Yale 
Institute of International Studies a new publication called World Politics. 
As its name implies, and the contents of the first number clearly indicate, 
the periodical deals chiefly with the more highly political aspects of inter- 
national affairs, leaving to others legal, institutional and administrative 
problems. It is a little difficult to discover whether this is intended as a 
return to earlier undifferentiated discussion of international relations or @ 
new and higher synthesis. 


1 See Periodical Literature of International Law, this JOURNAL, p. 219. 
2 Bee ibid., p. 221. 
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THE NUREMBERG TRIAL AGAINST THE MAJOR WAR 
CRIMINALS AND INTERNATIONAL LAW * 


3y Dr. Hans Enarp 


Minister—President of Bavaria 


‘*The trial which is now about to begin is unique in the history of the 
jurisprudence of the world and it is of supreme importance to millions of 
people all over the globe.’’! 

Thus spoke the President of the International Military Tribunal in Nur- 
emberg, Lord Justice Lawrence, upon the occasion of the institution of the 
so-called Trial against the Major War Criminals on November 20, 1945. 
If his statement is correct, then the German people undoubtedly rank in 


first place among these millions. This also was the opinion of the chief 
prosecutor which recurred several times in his statements. Thus the 
French representative, Mr. Francois de Menthon, exclaimed: 


This work of justice is equally indispensable for the future of the 
German people. . .. The initial condemnation of Nazi Germany by 
your High Tribunal will be a first lesson for these people and will con- 
stitute the best starting point . . . of re-education which must be its 
great concern during the coming years. .. .” 

Your judgment . . . can serve as a foundation for the moral up- 
lift of the German people, first stage in its integration into the com- 
munity of free countries. .. .* 


* Paper read by Dr. Ehard on the occasion of the Meeting of Lawyers in Munich on 
June 2, 1948. Translated by E. C. Jann, Research Assistant, Foreign Law Section, Law 
Library of Congress. Supplied through the courtesy of the Honorable Robert H. Jack- 
son, who recommended publication in the following terms: ‘‘It is not because I agree 
with it that I would like to give this to the American legal profession, but because it is 
a scholarly and intelligent statement of the viewpoint of a leader of German political 
and legal thought. Quite naturally, there are statements in it with which I do not 
agree. None the less, I think it places the discussion on a more profitable basis than 
some of the popular criticisms that have appeared. And at all events, the German 
viewpoint is worth considering in any appraisal of the trial.’’ 

This paper was originally published in German in the German legal periodical, Siid- 
deutsche Juristen-Zeitung (July, 1948), Vol. 3, No. 7, cols. 353-368. 

1 Der Prozess gegen die Hauptkriegsverbrecher vor dem Internationalen Militdrgerichts- 
hof, Niirnberg 14. November 1945-1. Oktober 1946 (Niirnberg, 1947), Vol. II, p. 40 
(30) Citations to the official German edition were made by the author. Corresponding 
citations to the English edition have been inserted by the translator in parenthesis 
following the German citations. The English edition is entitled Trial of the Major 
War Criminals before the International Military Tribunal, Nuremberg, 14 November 
1945-1 October 1946 (Niirnberg, 1947). 

2Vol. V, p. 417 (370). 

3 Ibid., p. 479 (426). 
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During the proceedings the German people have become only insufficiently 
aware of the importance of the trial such as it has been described in the 
quoted phrases by outstanding men of other nations. It was still too 
stunned from the collapse, too deeply mired in its increasing distress, too 
much under the spell of the power of the war propaganda, of distrust and 
of disappointments, too little familiar with the horrible crimes of the de- 
posed leaders, too unfamiliar with the entire proceedings. Furthermore, 
the type of coverage given in the press and on the radio was not suited to 
create understanding and interest. 

The passage of time has had a clarifying and calming effect in this respect. 
We have gained sufficient mental and psychological distance from the trial 
and the judgment to view them quietly. We now also have at our disposal 
the essential material required for this objective examination, namely, in the 
form of the official publication of the records which contains the text of the 
indictment and of the judgment as well as the transcript of the proceedings 
and the most important documentary evidence, and which, as is stated in a 
prefatory remark, is ‘‘published in accordance with the direction of the 
International Military Tribunal, under the jurisdiction of the Allied Con- 
trol Authority for Germany.’’ 

The German people may no longer remain passive before this tremendous 
amount of material. A judgment which an international military tribunal 
has rendered on German territory, against Germans, should not leave any 
German unconcerned. Proceedings in which the law of nations is invoked 
for the first time in such a magnificent form against the abuse of power 
should find the lively attention of the German people even if Germany had 
not been directly involved. In my opinion it is now the duty and the grati- 
fying task of German legal science and politics to investigate the voluminous 
material of the trial and to make use of it. This task must, if it is to have 
permanent value, be performed without any preconceived ideas, in the spirit 
of law and of justice, which cannot be the task of a single people or of indi- 
vidual power groups, but must be the concern of the entire human race. 

My office, profession and inclination move me to the present attempt to 
deliver a contribution to the solution of this comprehensive task by survey- 
ing with you the trial and the judgment in the light of the law in force in 
the entire civilized world, in the light of the law of nations. I primarily 
select, from the wealth of problems, the question which is highly important 
to the development of law, namely, whether and to what extent new law was 
applied in Nuremberg. The short time available to me compels me to limit 
myself to essential points of view. But a group of experts such as the pres- 
ent requires no detailed interpretation of all concepts. 

As source material I shall primarily use the volumes of the official record 
in the German language published up to now. The defense pleadings have 
not been published yet. Therefore, I shall be able to refer to the argu- 
ments of the defense, which undoubtedly are notable, only to the extent that 
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they are quoted in the judgment. My quotations are based upon the official 
translation, although it does not always seem to have been successful. 

In order to prevent any misunderstanding I would like to make this one 
point clear at the outset of my statements: 

Offenses were tried in Nuremberg which the entire German population 
feels merit the death penalty. These crimes would also have found their 
retribution by applying the penal codes in force in most nations, including 
Germany. It is also the conviction of the German people that the society of 
nations, if it wishes to survive in the age of the most terrible tools of de- 
struction, may and must arm and secure itself against such crimes also with 
the weapons of law. In our evaluation of the Nuremberg trial we should 
not be misled by the unworthy wish for a milder judgment of the crime, but 
only by the desire for an ever-increased perfection of the law and the long- 
ing for the final and universal victory of law over might. 

In my paper I first want to explain the formal basis of the trial, and its 
course, then I wish to discuss the legal problems and, finally, draw the 
conclusions. 

The basis in international law of the trial is the agreement between Eng- 
land, the United States, France, and the Soviet Union signed on August 8, 
1945, which is entitled: ‘‘ Agreement for the Prosecution and Punishment 
of the Major War Criminals of the European Axis.’’* The treaty makes 
provision for an international military tribunal to be constituted from 
among the members of the four Powers. A so-called charter attached to the 


treaty as an integral part regulates in seven paragraphs the constitution of 
the court, its jurisdiction and the general principles, the composition and 
the competence of the prosecution, the rights of the accused, the rights of the 
court, and the trial procedure, judgment and punishment, and finally the 


question of costs. 
The following provisions of the Charter may be stressed : 


The Tribunal may not be challenged either by the prosecution or by the 
defendants, or their counsel.* 

The Tribunal is competent to try all persons ‘‘ who, acting in the interest 
of the European axis countries, whether as individuals or as members of 
organizations’’ committed any of the crimes enumerated in the Charter.® 
These crimes are : 

(a) Crimes against peace, 

(b) War crimes, 

(c) Crimes against humanity.® 

*For text of Agreement and Charter of the International Military Tribunal, see 
Department of State, Executive Agreement Series, No. 472 (Publication 2461); also 
this JouRNAL, Supp., Vol. 39 (1945), p. 257 ff. 

4 Art. 3. 


5 Art. 6, par. 1. 
6 Art. 6, par. 2. 
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Leaders, organizers, instigators, and accomplices participating in the 
formulation or execution of a common plan or conspiracy to commit any of 
the crimes are responsible for all actions performed by any person in execu- 
tion of such plan.” ‘‘The official position of defendants whether as Heads 
of State or responsible officials in Government departments, shall not be 
considered as freeing them from responsibility or mitigating punish- 
ment.’’® ‘‘The fact that the defendant acted pursuant to order of his 
government or of a superior shall not free him from responsibility, but 
may be considered in mitigation of punishment... .’’* Article 9 pro- 
vides the possibility of declaring a group or organization criminal with 
certain consequences for all members. 

In its formal aspect, the Agreement represents so-called particular inter- 
national law, which originates from an agreement, and, at first hand, is only 
binding upon the signatories, in contradistinetion to universal international 
law which is based upon customary law and is binding upon the entire com- 
munity of nations. 

The Charter, in its contents, is substantive criminal law and procedural 
criminal law at the same time. It defines the punishable acts and provides 
the limits of punishment as is usual in a criminal code. It also contains the 
provisions regarding the composition of the tribunal and the rules of pro- 
cedure such as we find them in a judiciary act and in a code of criminal 
procedure. The Charter represents, particularly in regard to procedural 
law, a compromise between Anglo-Saxon and continental legal doctrine. 

On the basis of the Charter the joint prosecution staff of the signatories 
brought the indictment against 24 German nationals and six groups or or- 
ganizations. The following accusations were brought therein in accordance 
with the definitions of crimes contained in the Charter: 

Count 1: The common plan or conspiracy. I quote: 


All the defendants, with divers other persons, during a period of 
years preceding 8 May 1945, participated as leaders, organizers, insti- 
gators, or accomplices in the formulation or execution of a common plan 
or conspiracy to commit, or which involved the commission of, Crimes 
against Peace, War Crimes, and Crimes against Humanity, as defined 
in the Charter of this Tribunal, and in accordance with the provisions 
of the Charter, are individually responsible for their own acts and for 
all acts committed by any persons in the execution of such plan or 
conspiracy.’° 


I may at this point briefly enter upon the concept of conspiracy which 
has been much discussed at the trial against the major war criminals and at 
later trials. The concept is not one familiar to continental law. It has 


7 Art. 6, par. 3. 

8 Art. 7. 

9 Art. 8. 

10 Vol. I, p. 30 (29). 
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developed in Anglo-Saxon customary law. With the aid of this concept 
members and leaders of bands of criminals may be made responsible for all 
crimes of the band, even if they cannot be shown to have participated ac- 
tively in each individual crime. By means of the introduction of the Anglo- 
Saxon concept into the Charter the legal tool was provided to make every 
leading National Socialist responsible for all crimes of the régime. 

The Charter went even further still by introducing a concept of the com- 
mon plan which hitherto was unknown either in the Anglo-Saxon or in any 
other law, a ‘‘common plan’’ for the commission of crimes because the exist- 
ing legal concepts obviously did not appear adequate to its authors for the 
punishment of the group of persons accused of such horrible crimes. This 
procedure is, as I want to note briefly, not unobjectionable, particularly 
since it does not provide any clear limit and is too little adapted to political 
reality. Since I will not enter upon this problem any further today I wish 
to state in advance that the judgment did not follow the indictment without 
reservation on this point. 

Count 2: Crimes against Peace: 

All the defendants . . . participated in the planning, preparation, 
initiation, and waging of wars of aggression, which were also wars in 
violation of international treaties, agreements, and assurances." 

In Exhibit C annexed to the indictment there are enumerated 26 inter- 
national treaties, the violation of which is attributed to the defendants, 
among them several Hague conventions, the Treaty of Versailles, the Treaty 
of Locarno, the Pact of Paris of 1928 outlawing war, non-aggression treaties, 
e.g., the Non-Aggression Treaty between Germany and the Soviet Union 
dated August 23, 1939, and others. 

Count 3: War Crimes: 

All the defendants committed War Crimes between 1 September 1939 
and 8 May 1945, in Germany and in all . . . countries and territories 
occupied . . . and on the High Seas.’* 

The following are listed as war crimes: murder and ill-treatment of the 
civilian population, deportation for slave labor, murder and ill-treatment of 
prisoners of war, murder of hostages, plundering of public and private 
property, compulsory recruiting of civilian laborers and others. I give a 
few quotations from the indictment : 


1. They degraded the standard of life of the people of occupied coun- 
tries and caused starvation, by stripping occupied countries of food- 
stuffs for removal to Germany.*® 


In connection with this, a French assistant prosecutor in the main pro- 
ceedings stated the following: 
Vol. I, p. 45 (42). 


12 Ibid., p. 46 (42-43). 
13 Ibid., p. 59 (55). 
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. . . but there is one thing which can never be repaired—the results 
of privations upon the physical state of the population. 

In the occupied countries, in France particularly, many persons died 
solely because of undernourishment and because of lack of heat. It was 
estimated that people require from 3,000 to 3,500 calories a day and 
heavy laborers about 4,000. From the beginning of the rationing in 
September 1940 only 1,800 calories per day per person were distributed. 
Suecessively the ration decreased to 1,700 calories in 1942, then to 1,500, 
and finally fell to 1,220 and 900 calories a day for adults and to 1,380 
and 1,300 for heavy laborers; old persons were given only 850 calories 
a day. . 

Ineurable sicknesses such as tuberculosis developed and will continue 
to extend their ravages for many years. The growth of children and 
adolescents is seriously impaired. The future of the race is a cause for 
the greatest concern. . . 


In the indictment it is further stated: 


2. They seized raw materials and industrial machinery in all of the 
occupied countries, removed them to Germany and used them in the 
interest of the German war effort and the German economy. 

3. In all the occupied countries, in varying degrees, they confiscated 
businesses, plants, and other property. 


5. They established comprehensive controls over the economies of all 


the occupied countries... . 
6. . . . They imposed occupation levies, exacted financial contribu- 


tions, and issued occupation currency, far in excess of occupation 
costs. ... 


8. . . . they destroyed industrial cities, cultural monuments, scien- 
tific institutions, and property of all types in the occupied territories to 
eliminate the possibility of competition with Germany.'® 


Another quotation: ‘‘Civilians of occupied countries were subjected 
systematically to ‘protective arrests’ whereby they were arrested and im- 
prisoned without any trial and any of the ordinary protections of the law, 
and they were imprisoned under the most unhealthy and inhumane con- 
ditions.’’ 

In regard to the treatment of the prisoners of war, it is stated, among 
other things: ‘‘The defendants murdered and ill-treated prisoners of war by 
denying them adequate food, shelter, clothing and medical care and atten- 
tion; by forcing them to labor in inhumane conditions; by torturing them 
and subjecting them to inhuman indignities and by killing them.’’ 7% 


14 Vol. VI, pp. 58, 59 (48). 
15 Vol. I, p. 59 (55). 

16 Ibid., p. 60 (55). 

17 Ibid., p. 47 (44). 
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I quote here also a passage from the judgment. A letter by Admiral 
Canaris dated September 15, 1941, is mentioned there in which it is stated: 


. . the principles of general international law on the treatment of 
prisoners of war . . . since the 18th century . . . have gradually been 
established along the lines that war captivity is neither revenge nor 
punishment, but solely protective custody, the only purpose of which is 
to prevent the prisoners of war from further participation in the 
war... 

The judgment holds expressly that these statements have represented the 
legal situation correctly and that any treatment of prisoners of war which 
is contrary to these principles, does not correspond to international law. 

Count 4 reads: Crimes against Humanity: 


All the defendants committed Crimes against Humanity during a 
period of years preceding 8 May 1945 in Germany and in all those 
countries and territories occupied by the German armed forces since 
1 September 1939 and in Austria and Czechoslovakia and in Italy and 
on the High Seas.*° 


Particularly the following are enumerated: murder, extermination, en- 
slavement, deportation, and other inhuman acts against the civilian popula- 
tion before and during the war, persecution for political, racial, and re- 
ligious reasons. 

The indictment was based upon an abundance of exact facts on each count. 
The main trial was instituted on November 20, 1945. The judgment is 
dated October 1, 1946. 

From a technical point of view the trial was an important accomplish- 
ment. German, English, French and Russian were admitted as languages 
in which the proceedings could take place. Each word that was spoken in 
one of these languages could be heard over the ear-phones, translated into 
one of the other three languages. A tremendous amount of documentary 
proof was submitted, explained and worked over. Within the framework 
set by the Charter all participants were obviously endeavoring to be objec- 
tive. Occasional deviations from this rule were stopped immediately by 
the President. 

The German defense saw itself faced with a difficult task, since in all tech- 
nical questions it was dependent upon the court or the prosecution because 
it did not become cognizant of the tremendous amount of incriminating ma- 
terial of the prosecution until during the course of the trial, and had to find 
its way in a trial procedure which deviates substantially from the German 
criminal procedure. The performance of the defense should receive par- 
ticularly high credit under the circumstances. 

In very extensive speeches by the prosecution the prosecutors endeavored, 


19 Vol. I, p. 259 (232). 
20 Ibid., p. 70 (65). 
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particularly the American chief prosecutor, Justice Jackson, to do justice 
also to the German people. Justice Jackson says, among other things: ‘‘ We 
would also make clear that we have no purpose to incriminate the whole 
German people.’’*! In another place: ‘‘The democratic elements . . . got 
inadequate support from the democratic forces of the rest of the world, 
including my country.’’** Furthermore, he says: ‘‘The German, no less 
than the non-German world, has accounts to settle with these defendants.’’ *° 

The crushing documentary evidence which the prosecution submitted dur- 
ing the oral hearings for the most part was taken from captured German 
archives. Its authenticity could not be contested. The indictment, the 
protocols of the proceedings and the judgment described the fateful course 
of National Socialism in Germany and in the world as objectively and im- 
pressively as hardly any German description could have done. We experi- 
ence once again the entire development: the road to power, the strengthen- 
ing of power by deception, compulsion, cunning and terror, the battle against 
the working class, against the Church, the persecutions of the Jews, and the 
war with its horrors. Much is uncovered before our eyes which was un- 
known to the German people. The blush of shame must rise in the face of 
every German if he hears the incontrovertible proof thereof and sees how 
cowardly cruelty, currish fealty, insane obsession debased honor and human- 
ity and forfeited the German reputation. One would like to tell every Ger- 
man to read these documents, particularly those people who forget too soon 
and would like to avert their eyes from the horrors of the near past. Then 
they would understand more readily that the tragic today had to develop 
from the criminal yesterday. 

After this short résumé permit me to pass onto the legal problems which 
we are to discuss today. 

1. The criminal law which was to be applied is the Charter. It dates 
from August 8, 1945. However, the indictment is directed against acts 
which were committed before May 8, 1945, 7.e., long before the promulgation 
of the Charter. Furthermore, the Charter declares that, among other things, 
certain acts which heretofore had merely been judged as political or mili- 
tary conduct, but never had been subjected to an appraisal from the view- 
point of international criminal law, were declared by the Charter to be 
erimes. Thus, particularly in Article 6(a) : 


Planning, preparation, initiation or waging of a war of aggression, 
or a war in violation of international treaties, agreements, or assur- 
ances, or participation in a common plan or conspiracy for the accom- 
plishment of any of the foregoing. 


In addition, the Charter makes responsible a group of persons such as has 
heretofore never been subjected to criminal jurisdiction under international 


21 Vol. II, p. 120 (102). 
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law. According to the weight of doctrine, international law has only to do 
with nations, not with individual persons. In cases of acts of a predomi- 
nantly political character, also of the so-called political crimes, only the state 
as such, and not the offender personally, is responsible according to this 
view. 

Therefore, the question comes up whether the principle almost generally 
recognized in the criminal law of civilized nations is not violated by the 
Charter and the proceedings, namely, that an act shall only be punished if 
at the time of its commission it was under penal sanction. It is the prin- 
ciple which excludes the retroactive force of penal laws and which is usually 
expressed by the Latin formula: nulla poena sine lege or nullum crimen 
sine lege. Many representatives of international law doubt whether this 
principle is applicable to international law at all, namely, because it would 
presuppose a stage in the legal organization which has not yet been attained 
in international law. But I need hardly enter upon this objection, since 
neither the prosecution nor the judgment have in principle denied that this 
principle also applies in international law. Moreover, the same view was 
expressed by the Court of International Justice at The Hague in an advis- 
ory opinion concerning the admissibility of the introduction of analogy in 
the criminal law of Danzig, which the Court delivered in 1934 upon the re- 
quest of the Council of the League of Nations. Against the votes of the 
Italian and the Japanese judges, it is stated there that the maxim nulla 
poena sine lege praevia must also apply in international law. 

2. The Charter has been promulgated by the victors and is directed 
exclusively against the vanquished. The party on the one hand is, as has 
been stated in the joint defense, ‘‘all in one: creator of the statute of the 
Tribunal and of the rules of law, prosecutor and judge.’’** The question 
arises whether these facts do not run counter to the generally recognized 
principles of modern penal jurisprudence and to the requirements of an 
international court. 

The prosecutors and the court could simply have avoided any discussion 
of these questions by referring to the Charter as the sole authoritative source 
of law. It is to the credit of the court as well as of the prosecution that, in 
putting full emphasis upon the authoritative importance of the Charter, 
they did not avoid these fundamental legal questions, but tried to meet the 
above-mentioned objections in their statements, which in part are master- 
pieces of forensic oratory, full of great perspicacity and considerable dia- 
lectie adroitness, although they did not at all agree with one another on 
every detail and every argument. 

The chief prosecutors themselves stress the novelty of the procedure. 
They admit that for the first time in history such an international criminal 
court is in session and that for the first time the men responsible for the 
war of aggression and its consequences are being taken personally to ac- 
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count. However, they nevertheless represent the viewpoint that the prin- 
ciple ‘‘nulla poena sine lege’’ has not been violated; that the legal norms 
applied are not fundamentally new but correspond to the general convic- 
tion of what is right. International law originates—so they state—not only 
from agreements between nations, not only as enacted law, but also from 
gradual observance, from customary law; that this customary law, which 
already before was in force, was, so to speak, codified in the Charter; that 
not the penal law as such, but only its formulation is new. Thus, for in- 
stance, the chief American prosecutor states: 


It is an outgrowth of treaties and agreements between nations and of 
accepted customs. Yet every custom has its origin in some single act 
. . . Unless we are prepared to abandon every principle of growth for 
international law, we cannot deny that our own day has the right to 
institute customs and to conclude agreements that will themselves be- 
come sources of a newer and strengthened international law.*° 


Now, the indictment for planning and waging aggressive war is the salient 
part of the trial, as has been stressed again and again. If, however, aggres- 
sive war were not punishable, there would not be any basis for the punish- 
ment of crimes against peace, in other words, of the so-called political crimes 
which were so strongly emphasized. The chief prosecutors therefore have 
built up the thesis with a considerable array of oratory and historical ma- 
terial, that the war of aggression, defined as a crime in the Charter, was 
considered a crime under international law not later than after the Paris 
Pact of 1928 to Outlaw War, the so-called Briand-Kelloge Pact. 

Now, if war of aggression is a crime—thus they argue, perhaps in a the- 
oretically somewhat top-heavy argument—the aggressor automatically loses 
all rights which a party waging war has in a justified war. War of aggres- 
sion therefore is nothing other than a murderous and predatory enterprise. 
The English chief prosecutor says: 


What statesman ... could doubt, from 1928 onwards, that aggres- 
sive war ... was unlawful and outlawed ? *° 


It is, indeed, not necessary to doubt that some aspects of the Charter 
bear upon them the imprint of significant and salutary novelty. But it 
is our submission and our conviction, which we affirm before this Tri- 
bunal and the world, that fundamentally the provision of the Charter 
which constitutes wars . . . a crime, is not in any way an innovation. 
This provision of the Charter does no more than constitute a competent 
jurisdiction. 


It fills a gap in international criminal procedure.*® 


25 Vol. II, p. 173 (147). 
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According to the statements of the prosecutors, the personal liability on 
the part of the men responsible for the war also for political acts committed 
in the name of the state is a logical conclusion and a requirement of justice. 
The state is only an idea. Acts, crimes are always committed by human 
beings only. Justice Jackson says: 


The very minimum legal consequence of the treaties making aggres- 
sive wars illegal is to strip those who incite or wage them of every de- 
fense the law ever gave, and to leave war-makers subject to judgment 
by the usually accepted principles of the law of crimes.*° 


This principle of personal liability is a necessary as well as logical 
one if international law is to render real help to the maintenance of 
peace.*° 


Those in lower ranks were protected against liability by the orders 
of their superiors. The superiors were protected because their orders 
were called acts of state. . . . Modern civilization puts unlimited weap- 
ons of destruction in the hands of men. It cannot tolerate so vast an 
area of legal irresponsibility.* 

But the ultimate step in avoiding periodic wars ... is to make 
statesmen responsible to law. And let me make clear that while this 
law is first applied against German aggressors, the law includes, and if 
it is to serve a useful purpose it must condemn aggression by any other 
nations, including those which sit here now in judgment.*” 


Thus far Justice Jackson. The English chief prosecutor exclaims: 


. the great powers responsible for this Charter .. . draw the in- 
escapable conclusion from the renunciation, the prohibition, the con- 
demnation of war . . . and they refuse to reduce justice to impotence 
by subscribing to the outworn doctrines that a sovereign state can 
commit no crime and that no crime can be committed on behalf of the 
sovereign state by individuals acting in its behalf. . ™ 


The objection that the Charter represents the law of the victor is discussed 


by the American representative in the words: 


Unfortunately, the nature of these crimes is such that both prosecu- 
tion and judgment must be by victor nations over vanquished foes. 
The worldwide scope of the aggressions carried out by these men has 
left but few real neutrals. Either the victors must judge the van- 
quished or we must leave the defeated to judge themselves.** 


29Vol. II, p. 173 (146-147). Translator’s note: The paper erroneously refers to 
Volume ITI. 
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The French chief prosecutor, in a well-founded legal construction, jus- 
tifies the law of the Charter somewhat differently from Anglo-Saxon repre- 
sentatives. He states that the jurisdiction of the court rests upon the ree- 
ognition in international law of the territorial principle in force in the 
sovereign states. According to this principle every nation may punish the 
crimes which are committed on its territory. Since the crimes of the de- 
fendants apply to several national territories, the creation of a joint court 
seemed advisable.** If responsibility under international law is recognized, 
it usually does not concern the individual but the national community as 
such. In such case, it is the duty of the state to deal with, either politically 
or as a crime, the conduct of the men who were the perpetrators of a viola- 
tion of international law. At the present time, however, there is no German 
state. The highest authority in Germany is exercised by the four occupy- 
ing Powers. Therefore, they have the right to have the guilt of German 
nationals tried before the court.*®° According to this French thesis, there- 
fore, the court would act as the curator of German sovereignty. 

The chief prosecutor of the Soviet Union, General Rudenko, does not ree- 
ognize, in contradistinction to the other chief prosecutors, the customary 
law as part of the law of nations, but rather considers the agreements be- 
tween states as the only source of establishing law and as the sole legally 
binding act. He says: 


The Charter . . . of the International Military Tribunal is to be con- 


sidered an unquestionable and sufficient legislative act, defining and 
determining the basis and the procedure for the trial and punishment 
of major war criminals.*" 


The references to the principle nullum crimen sine lege, he states further, 
‘fare not applicable because of the following fundamental, decisive fact: 
The Charter of the Tribunal is in force and in operation and all its provi- 
sions possess absolute and binding force.’’ 

These statements perhaps simplify the problem too much. 

The judgment substantially follows the fundamental statements of the 
chief prosecutors. It emphasizes that the law of the Charter is binding 
for the court. According to the statement of the judgment, the Charter has 
been enacted on the basis of the indubitable right of the occupying Powers 
to enact laws for the occupied territories. The Charter does not represent 
an arbitrary exercise of power on the part of the victorious nations, but the 
expression of international law as it existed at the time of its creation.” 

With regard to the retroactive force of the Charter the judgment states 
the following: 
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In the first place, it is to be observed that the maxim nullum crimen 
sine lege is not a limitation of sovereignty, but is in general a principle 
of justice. To assert that it is unjust to punish those who in defiance 
of treaties and assurances have attacked neighboring states without 
warning is obviously untrue, for in such circumstances the attacker 
must know that he is doing wrong, and so far from it being unjust to 
punish him, it would be unjust if his wrong were allowed to go 
unpunished.*® 


If I understand these sentences correctly, they state that the sovereign 
state may enact binding law for its courts without regard to the principle 
‘‘nullum crimen sine lege,’’ provided that higher justice requires it. 

The judgment then states that war of aggression has been outlawed by the 
Briand-Kellogg Pact of 1928 asa crime. I quote: 


In the opinion of the Tribunal, the solemn renunciation of war as an 
instrument of national policy necessarily involves the proposition that 
such a war is illegal in international law; and that those who plan and 
wage such a war, with its inevitable and terrible consequences, are com- 
mitting a crime in so doing.*° 
The judgment argues that the Pact does not expressly state that such wars 
are crimes and does not appoint any courts for the trial of the aggressor. 
In interpreting the Pact, however, 


it must be remembered that international law is not the product of 
an international legislature, and that such international agreements as 
the Pact of Paris have to deal with general principles of law, and not 
with administrative matters of procedure. The law of war is to be 
found not only in treaties, but in the customs and practices of states 
which gradually obtained universal recognition, and from the general 
principles of justice applied by jurists and practised by military courts. 
This law is not static, but by continual adaptation follows the needs of 
a changing world.*! 

The responsibility of individuals under international law is affirmed by 
the court. In its opinion international law imposes duties and liabilities 
upon individuals as well as upon states. In this connection it is stated in 
the judgment: ‘‘only by punishing individuals who commit such crimes can 
the provisions of international law be enforced.’’ ** 

These, in a short summary, are the essential arguments of the indictment 
and of the judgment in regard to the questions which we are dicussing here. 
In a critical survey I need not enter upon certain arguments which are more 
of rhetorical than legal importance. I give as an example only the conten- 
tion made several times that the defendants may not make reference to the 
principle which excludes the retroactive force of a law because they them- 
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selves have disregarded all laws. Here it could be said that it is immaterial 
whether the defendant considers himself above the law and the statute. 
Even the criminal enjoys the protection of the law, although he does not in 
his own mind recognize the binding force of the legal order. 

I shall now direct my attention to the more important question whether 
and to what extent new law has been applied in this trial and the principle 
‘‘nulla poena sine lege’’ has been violated. 

Let us once again establish the meaning of this sentence first. We know 
that it is the purpose of all law to regulate the relations of men among them- 
selves. The law tells everyone what he may do and what he may not do. 
Whoever commits an act must know what legal consequences it will entail. 
That is only possible if the rules of conduct are already fixed in advance. 
The more serious the legal consequences are, the more it is necessary that 
they be capable of being anticipated clearly and unequivocally. That is par- 
ticularly true if the community claims the right to punish, which by its 
very nature is a painful interference with the legal sphere of the individual. 
The legal norm upon which a right to punish is based must declare certain 
conduct not only as unlawful, but must make it appear as punishable con- 
duct, as a crime, and it must finally make provision for the execution of the 
right to punish. The legal norm which prohibits or outlaws the act must be 
accompanied by the penal sanction which is capable of execution in practice. 
It therefore does not suffice if the act is condemned from the moral point 
of view and is felt to be worthy of punishment; rather, it must also be 
branded as punishable. If, in the course of development, a legal norm 
evolves which makes punishable an act heretofore not punishable, then this 
norm, if it really is to be considered law, may only apply to the future. For, 
up to that time, the act was not contrary to law—and the legislator cannot 
change the past. This is the idea upon which the maxim nulla poena sine 
lege is based. In that connection the word lex should not only be taken to 
mean the law in the narrower technical sense, 7.e., a rule issued in a 
definite form by authorities specially empowered, but it must be under- 
stood to include every legal norm, whether it be founded upon formal law 
or upon customary law, 7.e., upon legal principles generally believed to be 
binding. The word lez in this connection corresponds to the concept of the 
English expression, ‘‘law,’’ which in German also means ‘‘Gesetz’’ as well 
as ‘‘Recht”’ or ‘‘ Rechtsnorm.”’ 

If we apply these criteria to the Nuremberg trial, the first question arises: 
Does the provision of the Charter, which designates the planning or waging 
of a war of aggression as a punishable crime, correspond to a legal norm 
laid down by international law or to general legal principles already in 
existence in 1939? 

First. it must be stated that the concept of war of aggression is not defined 
in the Charter and that no generally binding agreement has been reached 
in regard to this term in international law. This fact is not unimportant. 
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Whoever starts a war will always be prepared with a more or less credible 
justification. We need only remember the speeches of Hitler. However, 
as the American chief prosecutor rightly emphasizes, ‘‘no political, military, 
economic, or other considerations shall serve as an excuse or justification for 
such actions. ...’’*° It is true that endeavors were made to clarify the 
concept. Jackson quotes as an example the ‘‘ Agreement concerning the 
Definition of the Concept Aggression’’ which was signed in London in 1933 
by the Soviet Union, the Baltic States, Poland, Rumania, Turkey, Persia 


‘ 


and Afghanistan,* and he designates it as ‘‘one of the most decisive sources 
of the law of nations.’’ What now is termed a decisive source of inter- 
national law at that time was considered merely a diplomatic maneuver on 
the part of the Soviet Union. Among the states represented in the court 
neither the United States nor England nor France has joined this or any 
agreement of similar contents, namely, for the reason that they did not want 
to have the definition apply to themselves. Incidentally, the agreement did 
not prevent the Soviet Union from moving into the territory of the contract- 
ing parties, of the Baltic States and of Poland, and from occupying Ru- 
manian Bessarabia without worrying about its own definition of aggression 
and without regard to diplomatic protests. 

Let us leave theory aside and assume without further discussion that the 
wars upon which the court had to decide were in fact wars of aggression in 
the meaning of Article 6(a) of the Charter. What about the question 
whether these wars were punishable? One would think that, on such an im- 
portant question, international law would provide a clear and unequivocal 
provision. Alas that is not the case. It is true that after a detailed de- 
scription of the movements to prevent war since the time of the first World 
War, the indictment and judgment, as I have already stated, arrived at the 
conclusion that, at the latest, the General Treaty for Renunciation of War 
of August 27, 1928, which is better known under the name Paris Treaty to 
Outlaw War, or Kellogg Treaty, establishes punishment for wars of aggres- 
sion. Article 1 of the treaty states: 


The High Contracting Parties solemnly declare in the names of their 
respective peoples that they condemn recourse to war for the solution 
of international controversies, and renounce it as an instrument of na- 
tional policy in their relations with one another. 


This contractual renunciation of war as a tool of national politics implies, 
of course, that such a war is contrary to international law and that any na- 
tion which in spite thereof wages such a war commits a breach of contract. 
To this extent one must agree with the judgment. On the other hand, I do 
not find in the statements of the indictment and of the judgment any con- 


43 Vol. II, p. 175 (148). 
* This JouRNAL, Supp., Vol. 27 (1933), pp. 192, 194. 
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vineing proof for the further conclusion that after the treaty such a war 
was not only unlawful, but that those who plan such a war and wage it 
thereby commit a crime. In the treaty itself war is not designated as a 
crime and the renunciation is not reinforced by a sanction. It must be re- 
gretted that the treaty is a lex imperfecta to this extent, but in my opinion 
this cannot be disputed. It certainly is not satisfactory from a moral point 
of view if, subsequent to the treaty, monstrous deeds such as the waging of 
a war of aggression may be considered unlawful but not as a punishable 
offense. But such imperfections are not infrequent in the development of 
law and they are not always avoidable. 

It is stated in detail in the trial and in the judgment that international 
law not only consists of treaties but also develops from usages and customs 
which gradually have found general recognition, and from legal principles 
which were worked out by jurists and which then slowly became general 
legal conviction. Furthermore, legal norms which originally were only 
contractual law may gradually become universal international law which 
applies to all nations. We fully agree with this view, which is also repre- 
sented in German science of international law. Therefore, it remains to be 
examined in the present case whether war of aggression, even though no 
contractual norm has declared it punishable, perhaps was a punishable 
crime according to general legal conviction. 

In this connection the judgment refers to resolutions which term war of 
aggression an international crime, namely, to a Resolution of the League 
of Nations dated September 24, 1927, and to a Resolution of the Sixth Pan 
American Conference in Havana dated February 18, 1928, as well as to the 
so-called Geneva Protocol of 1924. These demonstrations without a doubt 
show that in the community of nations the desire increased to see wars of 
aggression declared an international crime. But they in no way prove that 
this wish has already been realized in international law. On the contrary, 
it must be stated that none of the participating governments has gone be- 
yond a declaratory or declamatory demonstration and that no government 
has committed itself to the international law viewpoint that war of aggres- 
sion is punishable. The Geneva Protocol at that time was recommended 
for adoption by unanimous resolution of the Members of the League of Na- 
tions. But nevertheless it was never ratified and has never achieved 
validity as international law. This circumstance, in my opinion, speaks not 
for, but against, the existence of a general legal conviction. 

Finally, let us consider the practice of nations, which is also an important 
source of international law. 

If, since 1928, a general legal conviction had existed which regarded war 
of aggression as a punishable act under international law, it would in all 
probability have expressed itself in practical polities. There was no lack of 
snitable or even compelling occasions therefor. Japan started war against 
China and occupied Manchuria by armed force. Italy engulfed Abyssinia 
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in a war, the Soviet Union conducted war against Finland. However, no 
official statement has become known in which the United States or the Eng- 
lish, French or Soviet government would have designated these wars of ag- 
gression as international crimes under reference to the international law in 
effect, threatened with an international punishment and made the statesmen 
responsible for it personally liable. It is true that at the end of 1939 the 
Soviet Union was expelled from the League of Nations because of the war 
with Finland, but the prosecution and the judgment have not made refer- 
ence to this resolution, nor to the ‘‘sanctions’’ decided upon in individual 
cases, as proof of the punishable character of a war of aggression under 
international law. 

Furthermore, the urgent warnings which the various statesmen directed 
to Hitler upon the eve of the war and which speak a very earnest language, 
contain no reference to a general legal conviction of this type and no warn- 
ing with regard to crimes and no threat of punishment. According to my 
knowledge, the Soviet Union in no way condemned the impending war of 
aggression against Poland, concerning which it was precisely informed, as a 
‘‘erime’’ under international law. 

I believe that these facts and considerations must lead to the conclusion 
that the punishable character of the war of aggression stipulated in the 
Charter does not correspond to a general legal conviction in force in 1939, 
but that it is new law and that to this extent the principle of nullum crimen 
sine lege has been violated. 

We must ask ourselves why the punishable character of the war of aggres- 
sion has been made the salient feature of the first Nuremberg trial, for the 
defendants would not have escaped their justified punishment because of 
their acts, which violate the penal laws of all civilized countries, even if the 
punishment of war of aggression as an interndtional crime had been dis- 
pensed with. The explanation for this procedure probably lies more upon 
the political than upon the legal plane. A prosecution ‘‘in court’’ of the 
criminally induced world catastrophe just could not be avoided unless re- 
course was to be had to considerably more far-reaching methods, methods of 
punishment more questionable for the development of law which necessarily 
would have entailed a higher degree of arbitrariness. The emphasis upon 
war of aggression in the indictment has made it possible for the defendants 
to introduce primarily political viewpoints for their defense. This in part 
has had the regrettable consequence that their acts which would clearly have 
been punishable according to existing law, have to a certain extent been 
overshadowed by the controversial question whether war of aggression is an 
international crime which should be tried, if an individual is involved, be- 
fore a tribunal of the victorious Powers. 

But it would be much more regrettable if, in the future, because of the 
condemnation of war of aggression, the rules of warfare which are of pri- 
mary importance for the protection of the individual, such as the Hague 
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Rules of Land Warfare, the Geneva Convention on the Treatment of Pris- 
oners of War and others should be neglected or ignored and lose their value. 
It is doubtful whether humanity will ever succeed in making war impossible, 
but it is established beyond any doubt that, in view of the present stage of 
technical progress, a barbaric method of total war would ensue, endangering 
the entire human race, if all warring parties, aggressors as well as defenders, 
did not feel themselves bound by these rules of warfare which have become 
established in the community of nations. 

After this short discourse I shall proceed to the question of the personal 
responsibility of the men who acted in the name of the state. The court re- 
jected the view that persons who perform an official act assume no responsi- 
bility of their own under international law but are protected by the doctrine 
of the sovereignty of the state. In this connection it may be stated that the 
view at one time generally in vogue, that international law is only the law 
between nations that does not concern the individual, has not at all been 
generally relinquished. The allegation advanced several times, that crimes 
are always committed by individuals, is undoubtedly correct, but it is a 
truism. It applies to every human act and of itself proves nothing with 
regard to criminal responsibility in the individual ease. I recall the Eng- 
lish maxim: ‘‘The King can do no wrong.’’ International military tribu- 
nals also are made up of human beings, conventions also are entered into by 
human beings, a charter also is created by human beings, the indictment is 
brought by individual human beings—and nevertheless the indictment in 
the trial begins with the words: ‘‘The United States of America, the French 
Republic, the United Kingdom of Great Britain and Northern Ireland, and 
the Union of Socialist Soviet Republics hereby indict. sid 

Finally, the apodictie statement of the judgment that the principle of 
international law which, under certain circumstances, grants the repre- 
sentatives of the state protection, may not apply to acts which were branded 
as criminal by the law of nations, would require a more profound justifica- 
tion. In any event, no single case is known in which a statesman would 
have been subjected to criminal responsibility for any act committed in 
the name of the state. All representatives of the prosecution emphasize 
with fervor that the trial of those responsible for official acts is something 
completely new. Thus we come to the conclusion that, with regard to this 
question also, new law was applied with retroactive force. 

Finally, a word on the procedural aspects of the trial. It is disposed of 
by the representatives of the prosecution in the otherwise extensive and 
thorough pleadings in a relatively short manner. It is true that all con- 
cede that this court is a novel institution and that no such international 
criminal proceedings have taken place, not even after the Treaty of Ver- 
sailles which originally had provided for a trial of the war criminals. The 
prosecutors say: The Charter ‘‘only’’ fills a gap. The Charter ‘‘only”’ 
provides a competent jurisdiction. But these are in reality tremendous 


THE NUREMBERG TRIAL AND INTERNATIONAL LAW 241 


innovations. A law which fills a gap is new law; a law which creates a 
jurisdiction not hitherto existing is also new law. It makes a great differ- 
ence to the offender whether the judiciary act and the trial procedure were 
already determined at the time of the commission of the offense, or whether 
it was merely created subsequently, with confinement of its application to 
his ease. It is not without reason that many constitutions and also Article 
86 of the Bavarian Constitution declare special courts unlawful. 

The observations which we have made, in my opinion, lead to the con- 
clusion that the Charter and the trial have proceeded beyond international 
law as in force and have applied new law retroactively. I believe it would 
befit the reputation of the judge and international administration of justice 
better if we concede this fact than if we stretch the law upon the bed of 
Procrustes until it seems to serve the requirement of the hour. 

The defenders of the Charter apparently have also felt that one cannot 
subsume satisfactorily the tremendous complex of political, military, and 
legal problems which faced the court under existing international law by 
means of legal constructions which depend entirely upon the substantive 
law in force. After exhausting all legal arguments they finally have made 
a subsidiary appeal against the restrictive substantive law to higher justice, 
to which all substantive law is to be subordinated. That is understandable. 
A number of horrible deeds have been committed. Was humanity to be 
deprived of the privilege of punishing these deeds and of exacting expiation 
from the guilty ones? Every feeling of law and order revolts against it. 
This desire for higher justice must be fulfilled even if one should have to 
proceed beyond the law as in force at the time of the commission of the 
deeds. 

It probably is no coincidence that the prosecutors developed the noblest 
eloquence particularly on this point where substantive law no longer offers 
any conclusive arguments. Indeed, the ultimate and deepest justification 
of the Charter and the trial would be and would have to be the fulfillment 
of this ethical requirement. Whoever wishes to free the way to this higher 
justice would like to exclaim in the words of the British chief prosecutor: 

If this be an innovation, it is an innovation long overdue—a desirable 
and beneficent innovation fully consistent with justice, fully consistent 
with common sense and with the abiding purposes of the law of 
nations.** 


These are memorable words. If we follow them they will lead very far. 


Justice, sound human reasoning and the eternal aims of the law of nations 
demand that these norms, old or new, must apply to the strong as well as 
to the weak if they are to be felt to be law. For all nations are equal be- 
fore the law of nations. It is contrary to law if one nation invokes legal 


norms against another nation which it does not consider binding also for 
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itself. It is regrettable that this general recognition [of the binding force] 
by the nations sitting in judgment has not been made expressly. The 
Powers could have solemnly declared in the London Agreement that they 
consider the norms established in the Charter as generally binding for the 
community of nations. They have not done so. The United Nations in 
whose interest the four Powers acted, as is stated in the preface to the Lon- 
don Agreement, have stated their ‘‘conviction’’ in a resolution of the Gen- 
eral Assembly of December, 1946, with reference to the Nuremberg judg- 
ment, that the principles applicable to the criminals of a war of aggression 
are to be generally valid. However, this resolution, just as the resolutions 
already mentioned, did not of itself create international law, but it is only 
a recommendation de lege ferenda. A competent court was not constituted. 

It is true that the representatives of the prosecution have stated re- 
peatedly that the signatory Powers have subjected themselves to this inter- 
national law by virtue of the Charter. Thus the American representative 
states : 


We must never forget that the record on which we judge these de- 
fendants today is the record on which history will judge us tomorrow. 
To pass these defendants a poisoned chalice is to put it to our own lips 
as well.*° 


And in another place: 


And let me make clear that while this law is first applied against 
German aggressors, the law includes, and if it is to serve a useful pur- 
pose it must condemn aggression by any other nations, including those 
which sit here new in judgment.*® 
I am afraid that the light which this brilliant rhetoric sheds on sober reality 
is too rosy. At any rate the signatory Powers have not bound themselves 
in any way by contract to have the law of the Charter apply against them- 
selves also. 

Now we may perhaps be inclined to assume that the judgment must have 
binding force as a precedent particularly for the Anglo-Saxon legal mind. 
However, this hope might also be deceptive. The British chief prosecutor, 
it is true, stated once: 

Insofar as the Charter of this Tribunal introduces new law, its au- 
thors have established a precedent for the future—a precedent opera- 
tive against all, including themselves. od 
However, the American chief prosecutor expressly stated during the oral 
argument: 


One of the reasons this was a military tribunal, instead of an ordi- 
nary court of law, was in order to avoid precedent-creating effect of 


45 Vol. II, p. 118 (101). 
46 Tbid., p. 182 (154). 
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what is done here on our own law and the precedent control which 
would exist if this were an ordinary judicial body.** 
Since Jackson probably is the chief author of the Charter, his words have 
particular weight. It must be regretted that a judgment whose funda- 
mental importance has been stressed on all sides so loudly was restricted 
so considerably in its legal effect. 

Justice, sound human reasoning and the eternal aims of the law of na- 
tions also demand, finally, that the international jurisdiction, to which the 
lofty norms, may they be old or new, are entrusted for interpretation and 
application, offer in its constitution and in its composition every attainable 
guarantee of impartiality. The principles of modern criminal procedure 
are hardly disputed in this respect. It is the undisputed general sense of 
justice that the legislator should not also be prosecutor and judge. It is 
the general sense of justice that the accessory to the crime should not be 
legislator and judge over the perpetrator. Whoever himself enters into 
pacts with the aggressor, encourages him in his aggression and has shared 
the spoils with him, is not justified in sitting in judgment upon him. It is 
the general sense of justice, and it is a practice of hitherto existing inter- 
national jurisprudence, that the judicial decision should be made by neutrals 
and that the opposing parties should be represented. 

It is regrettable that in Nuremberg the law was applied only by the 
victors. The assurance that, in spite thereof, not the law of the victors but 
only the law of nations was to be applied, would have been more convincing 
if the sword of law had been put into the hands of neutral Powers. It is 
true that there were few neutrals in this World War, but nevertheless there 
were Switzerland, Sweden, Portugal, countries in which persons conversant 
with international law and wise judges are not scarce. 

Finally, the confidence in the jurisprudence of this court and the moral 
effect of the judgment would undoubtedly have been greater among the 
German people if German judges also would have been seated and had a 
voice in this court sitting over Germans. 

However, all these statements should not in any way minimize the im- 
portance of the trial. It was, after all, our purpose in today’s meeting to 
clarify in our minds the importance of the trial, not by regarding it from 
the narrow German viewpoint, but by setting it within the appropriate 
frame of the law of nations which embraces all civilized peoples. Only 
within this frame are we able to recognize to what extent the Charter and 
the trial represent and introduce a step forward. 

Let us consider the following! During the trial nearly the entire law 
of nations, particularly the law in regard to the prevention of war and the 
rules of warfare, was restated by shrewd representatives of the four great 
victorious Powers. The conventions of The Hague, the law of occupation, 
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the Geneva Convention Relating to Prisoners of War, everything which 
science has worked out, practice has observed and the governments have 
expressly and impliedly recognized, including the Charter, were submitted 
to the court as the law in force, as the expression of the general sense of 
justice, as the realization of justice, and the court was entreated to apply 
this law even if there were no precedent in the past for such application 
because otherwise the community of nations must perish! And the court, 
established by the four great Powers, manned by outstanding men from the 
four nations, has confirmed that these norms contain or represent the 
general sense of justice and are generally binding! 

Thus the trial and the judgment solemnly declared priority of law over 
force. This commitment to a law applying to all cannot be restricted to 
the individual case, but must morally bind all nations even if they have 
undertaken no express legal obligation. Nineteen nations have joined the 
London Agreement and the prosecutors have themselves declared that the 
law stated by them represents ‘‘the wisdom, the sense of justice, and the 
will of 21 governments, representing an overwhelming majority of all 
civilized people.’’*® This law applies for all times, in all places and for 
everyone, victor and vanquished. For victory and defeat may never estab- 
lish a moratorium for law and justice. 

Nor let us forget that the future is more important than the past! With 
this understanding we may salute the Nuremberg trial as a guide-post for 
the further development of the law of nations. A democractic Germany 
will further this development with all its strength. We also are of the 
opinion that it represents a tremendous advance of the law of nations if, 
in the future, war of aggression is prosecuted as an international crime 
without regard to the nation or the person, and if the responsible statesmen 
are personally taken to account. We consider it correct if, in the future, 
murder, ill-treatment of members of the civilian population of the occupied 
territories or their deportation for slave labor, or their banishment from 
their homes, the taking away of their property, plunder of public and 
private property, persecution for political, racial or religious reasons are 
punished by international law regardless of the person. We agree with 
the statement that it must be considered a punishable crime if the popu- 
lation of an occupied territory wastes away because of malnutrition and 
lack of fuel, if prisoners of war are mistreated and deported for slave 
labor, contrary to international agreements and the customary rule of 
international law. Subject to this law, and on the basis of this law, we 
shall serve peace and reconciliation, when it will again be granted us to co- 
operate, with our modest contribution, in the development of relations among 
nations. 
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Gentlemen: The volumes of the official documents relating to the trial 
show on the cover a hand which holds the seales of justice over the globe. 
In the picture the golden scales are resting in serene balance. In the 
reality of our world, however, they move up and down precipitately, and 
often it would seem that the scale of injustice descends lower and lower 
under ever-increasing weight. It would be stupid to gloat about it and 
to press it even lower by hatred and revenge. No, we only want to ¢o- 
operate to weight the scale of justice heavily. We will put into the scales 
of justice, as an expiation for the crimes committed, even though we did 
not want them or commit them, or even know of them, the punishment of 
the criminals who came forth from our people, as well as the suffering of 
our prisoners of war, the homesickness of the mothers and wives, the tears 
of those driven from their homes. We want to put into these scales the 
desire for justice and our honest will to codperate in the reconstruction of 
the community of nations in order that, at last, law come to power and that 
also in the world of reality the scales of justice remain in serene balance 
over the entire human race. 
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THE ROLE OF THE GENERAL ASSEMBLY OF THE 
UNITED NATIONS IN THE ADMISSION OF 
MEMBERS 


By Marie Stuart 


Formerly an Officer of the Division of International Organization 
Affairs, Department of State 


The effort of the delegate from Argentina! to press the admission of 
certain states * into the United Nations despite the negative vote of one of 
the five permanent members of the Security Council was denounced by 
the Union of Soviet Socialist Republics, Poland, Belgium, Pakistan, The 
Netherlands, and France as being contrary to the provisions of the Charter 
in the discussion on the adoption of the agenda during the Third Session 
of the General Assembly. These states held that even discussion of such 
an item by the Assembly was illegal.* 

Such an item raises several interesting questions: Is the recommendation 
of an applicant state for membership in the United Nations a procedural 
or a substantive matter? Do all substantive matters require the concur- 
ring votes of the five permanent members of the Security Council? Must 


the majority in the Council to recommend an applicant for membership 
include the coneurring votes of the five permanent members? Can the 
negative vote of a permanent member of the Council legally block a favor- 
able recommendation for admission to membership? Can a report of 
the Council that it has made no recommendation be regarded as a negative 
recommendation? Are Council recommendations for membership binding 
on the Assembly? Can the Assembly act on an application for member- 


1 Provisional Agenda of the Third Regular Session, Items Proposed by Argentina: 
‘*(2) The Admission to the Organization of Italy and all those states whose applica- 
tions for membership have obtained seven votes in the Security Council.’’ U. N. Doe. 
A/586. 

2 Austria, Finland, Ireland, Italy, Portugal, Transjordan, and Ceylon have obtained 
seven votes. United Nations Bulletin, Vol. 5, No. 6 (Sept. 15, 1948), p. 720, and 
ibid., No. 5 (Sept. 1, 1948), pp. 705 f. See also, Special Report of the Security Council 
to the General Assembly (U. N. Doc. A/617). Italy was voted admission 9-2; since 
one permament member was opposed, the resolution was not adopted (U. N. Doc. S/P.V., 
279). Since no representative had modified his positions as to the others (Albania, 
Austria, Bulgaria, Finland, Hungary, Ireland, the People’s Republic of Mongolia, 
Portugal, Rumania, and Transjordan), the Council adjourned its debates indefinitely 
and so reported to the Assembly (U. N. Doc. S/P.V./280). 

3U. N. Press Release, GA/280, Sept. 25, 1948. Summary of General Assembly 
Debate in Paris, pp. 1 f. On the vote to refer the item to the First Committee, how- 
ever, the item was adopted 29-16, with 10 abstaining. 
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ship of a state which has not received a favorable recommendation of the 
Council? Can the Assembly require the Council to make a recommenda- 
tion, positive or negative? Has the Council the right and power legally 
to block an Assembly decision by withholding a recommendation? Are 
decisions of the Assembly binding on the Council? 

The pertinent article on membership, Article 4 of the Charter, reads: 


1. Membership in the United Nations is open to all other peace- 
loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations. 


2. The admission of any such state to membership in the United 
Nations will be effected by a decision of the General Assembly upon 
the recommendation of the Security Council. 


Paragraph 2 empowers the Assembly to admit applicants to membership 
(by a two-thirds majority vote). A review of the preparatory work be- 
hind Article 4 (2), its various interpretations, action and debate in the 
Council and the Assembly may throw some light on the legality of Argen- 
tina’s item. Several other articles of the Charter are involved in the in- 
terpretation and application of the membership article. These are: 


Article 10 


The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and 
functions of any organs provided for in the present Charter, and, 
except as provided in Article 12, may make recommendations to the 
Members of the United Nations or to the Security Council or to both 
on any such questions or matters. 


Article 25 


The Members of the United Nations agree to accept and carry out 
the decisions of the Security Council in accordance with the present 
Charter. 


Article 27 


2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of seven members including the concur- 
ring votes of the permanent members; provided that, in decisions 
under Chapter VI [Pacific Settlement of Disputes}, and under para- 
graph 3 of Article 52 [Regional Arrangements], a party to a dispute 
shall abstain from voting. 


Chapter V, section B, paragraph 2 of the Dumbarton Oaks Proposals 
said simply that ‘‘The General Assembly should be empowered to admit 
new members to the Organization upon recommendation of the Security 


248 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Council.’’* Australia, Ecuador, Egypt, Guatemala, Mexico, New Zealand, 
Paraguay, Uruguay, and Venezuela submitted amendments and com- 
ments which sought to limit or remove the power and action of the Security 
Council. The first would forbid the Assembly to admit, without the recom- 
mendation of the Council, a state which had, at any time since September 
1, 1939, been at war with a Member.’ The second would have the As- 
sembly determine the qualifications and conditions of membership and 
pass on such admissions.®° The third would empower the Assembly to act 
after the advice of the Council." Guatemala proposed that the powers of 
the Council should be delegated by the Assembly and the action of the 
Council be subject to review and approval of the Assembly.* Mexico 
would empower the Assembly to admit Members on its own initiative, sub- 
ject to the veto by the unanimous vote of the ‘‘semi-permanent members’’ 
of the Council during the first eight years of the Organization.? New 
Zealand proposed to delete the words ‘‘upon recommendation of the Se- 
curity Couneil.’’?° Paraguay thought the competence of the Assembly 
should not be limited by the nature of the question, but that it should be 
the highest authority of the Association.1: Uruguay would give the <As- 
sembly power to support the recommendations of the Council and admit 
Members.’? Venezuela stated that the traditional and invariable rule in 
international organizations had been that admission of members belonged 
exclusively to the deliberative body, the assembly; and added that the 
suppression of the initiative of the Assembly and its subordination to the 
recommendation of the Council seemed an unnecessary or unsuitable muti- 
lation of the Assembly powers.** 

The thought that such applications might be subject to the veto of one 
state apparently did not occur to any statesman, for no mention of any 
such possibility was made in the Summary Reports and documents of the 
meetings of Committee II/1 (on Structure and Procedure of Commission 
II on the General Assembly) at the United Nations Conference on Inter- 
national Organization, which met in San Francisco during the spring of 
1945.14 


4United Nations Conference on International Organization, San Francisco, 1945. 
Documents, Vol. III: Dumbarton Oaks Proposals, Comments and Proposed Amend- 
ments (New York: United Nations Information Organizations, 1945), p. 5. 

5 Ibid., p. 545. 

6 Ibid., p. 405. 

7 Ibid., p. 456. 

8 Ibid., p. 256. 

9 Ibid., pp. 181 f. 

10 Ibid., p. 487. 

11 I[bid., p. 346. 

12 Ibid., p. 38. 

13 Ibid., p. 197. 

14 [bid., Vol. VIII: Commission II, General Assembly, pp. 309 f., 398, 407 f., 426 f., 
451 f., 481, 487 f., 495. 
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During the preliminary discussion in the third meeting of that Com- 
mittee ‘‘several delegates’’ emphasized security against a repetition of 
World War II as the primary concern of the Conference and urged that 
predominant authority be given the Council and no provision be placed in 
the Charter ‘‘which might invite a dispute between the General Assembly 
and the Seeurity Council. When the Coédrdination Committee redrafted 
the text of the original article, however, the delegates were vigilant to pre- 


27-15 


serve the right of the Assembly to accept or reject recommendations of the 
Council on membership, favorable or unfavorable, and they sought re- 
assurance to that effect from the Advisory Committee of Jurists.‘° The 
latter advised that ‘‘the new text did not, in the view of the Advisory Com- 
mittee of Jurists, weaken the right of the Assembly to accept or reject a 
recommendation for the admission of a new member, or a recommendation 
to the effect that a given state should not be admitted to the United 
Nations. 

Apparently a ‘‘recommendation’’ as the term was used in Article 4 
(2) was not to be considered binding on the Assembly and hence was to 
be considered in a different category than the decisions of the Council re- 
ferred to in Article 25. The decisions to which this article applies are 
those relating to ‘‘the prevention or suppression of breaches of the 
peace’’ (Chapters VI, VII, VIII, and XII). This does not inelude the 
‘‘reecommendations’’ made under Articles 36, 37, and 38.5 Though the 
word ‘‘voeu’’ 
ommendation may be assimilated to the voeu of the League of Nations and 
other international bodies, and hence is not compulsory, obviating the 
necessity of a joint favorable action wherever it appears in the Charter: 
ie., Articles 4 (2), 5 and 6 (dealing with suspension and expulsion of 
Members), 93 (membership in the International Court of Justice), and 
97 (appointment of the Secretary General). 

Even in the discussions in Committee III/1 (on Structure and Procedure 
of Commission III on the Security Council), there was no statement that 
a vote by one of the permanent members against the recommendation of a 
state for membership would bind the Assembly.'® The ‘‘Statement by 


does not appear in the discussions, it is arguable that a ree- 


15 Tbid., p. 310. Cf. pp. 408, 427, 451 f. 

16 [bid., pp. 487 f. 

17 Ibid., p. 495. 

18 Statement of Mr. Edward Stettinius in the Hearings Before the Committee on 
Foreign Relations, United States Senate (79th Cong., 1st sess.), on The Charter of the 
United Nations for the Maintenance of International Peace and Security, Submitted 
by the President of the United States on July 2, 1945 (Washington: U. S. Government 
Printing Office, 1945), p. 81. 

19 United Nations Conference on International Organization. Documents, Vol. XI: 
Commission III, Security Council, pp. 305 f., 309 f., 317 ff., 347 ff., 432 ff., 454 ff., 471 ff., 
486 ff., 534 ff., 604 ff., 660 ff., 683 ff., 711 ff. 
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the Delegations of the Four Sponsoring Governments on Voting Procedure 
in the Security Council’’ explained the Council ‘‘decisions’’ as follows: 


The Yalta voting formula recognizes that the Seeurity Council, in 
discharging its responsibilities for the maintenance of international 
peace and security, will have two broad groups of functions. Under 
Chapter VIII [Arrangements for the Maintenance of International 
Peace and Security Including Prevention and Suppression of Ag- 
gression], the Council will have to make decisions which involve its 
taking direct measures in connection with settlement of disputes, 
adjustment of situations likely to lead to disputes, determination of 
threats to the peace, removal of threats to the peace, and suppression 
of breaches of the peace. Jt will also have to make decisions which 
do not involve the taking of such measures. The Yalta formula pro- 
vides that the second of these two groups of decisions will be governed 
by a procedural vote—that is, the vote of any seven members... . 
[Italics added.| 


There is no statement to the effect that recommendation for admission to 
membership belongs to the first category of decisions. 

That some of the permanent members held mental reservations or in- 
terpreted differently Article 27 on Council voting on membership applica- 
tions appeared only later. Mr. Gromyko (U.S.S.R.) insisted that at Dum- 
barton Oaks, ‘‘no one had even thought of denying that the Assembly 
could take decisions only after the Security Council had made a recommen- 
dation by a majority of seven votes, with the concurrence of the five perma- 
nent members,’’ and he added that Article 27 showed clearly that ‘‘the 
only possible exception was concerned with procedural questions’’; state- 
ments that Council recommendations could be made without the unanimity 
of the five permanent members contradicted the provisions of that article.*' 
Mr. Parodi (France) thought that ‘‘The Council’s opinion expressed in 
the first place naturally could not be termed a decision, whereas the Gen- 
eral Assembly’s opinion which was expressed after a favorable recommen- 
dation from the Council was necessarily of the character of a decision. 
...’*? But Mr. Johnson (U. 8.) submitted that ‘‘in drafting the Charter 
of the United Nations, it was never intended that one state should have the 
power to keep out of the Organization, for reasons not contained in the 
Charter, states which, in the judgment of most Members, are qualified for 
membership.’’ ** 

The committees of the Assembly and the Council, which drafted and 
revised their respective provisional rules of procedure, interpreted Article 
4 (2) to mean that applications for membership were to be sent by the 
applicants to the Secretary General of the United Nations, who would 


20 Ibid., p. 711. 

21U. N. Docs. A/C.1/SR. 99, p. 18, and A/C.1/SR. 102, p. 7. 
22U. N. Doe. A/C.1/SR. 102, p. 2. 

23 U. N. Doc. S/P.V./190, p. 89. 
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notify the Members of the United Nations and refer the applications to 
the Council for determination as to whether the applicants were peace- 
loving, accepted the obligations contained in the Charter, and seemed able 
and willing to carry out these obligations (Article 4 (1)). The Council 
would refer the applications to a committee on admission, which would, 
like a membership committee of a club, prepare a report for discussion, 
amendment, and adoption by the parent body, which in turn would sub- 
mit a report on the application to the Assembly.** 

In practice, however, the rules were not applied as simply as anticipated 
by the preparatory work and the Charter. At the second part of the 
First Session of the General Assembly in September, 1946, the delegates 
experienced their first use of the veto in the Security Council to prevent 
a favorable recommendation of a state for membership in the United 
Nations. Moreover, many recommendations had been refused for political 
reasons, on grounds other than those mentioned in Article 4 (1) of the 
Charter.*° Some of the delegations were determined that the situation 
should be reviewed and, if possible, revised. On November 17, 1946, Reso- 
lution 35 (1) recommended that the Council reéxamine the applications of 
Albania, the People’s Republic of Mongolia, Transjordan, Ireland, and 
Portugal on their merits. Argentina had argued that the unanimity rule 
of the five permanent members of the Council should not apply to the ad- 
mission of new Members and that an affirmative vote of at least seven 
members of the Council for the admission of new Members should be re- 


garded as a positive recommendation, but the position failed to gain the 
support of a number of delegations because of the novelty of the pro- 
posal.*° It may be argued that since the Assembly has the power to re- 
ject a favorable application and the power to reject an unfavorable one, 
this implies logically that it has the power to admit to membership despite 
an unfavorable recommendation or in the absence of any recommendation 


of the Council. But was this the ‘‘design of the parties’’? Possibly the 
Assembly was unduly considerate of the Council’s views in asking them to 
reéxamine these applications, which had been rejected for political reasons, 
instead of voting at once to admit these states. Australia was instrumental 
in the adoption on November 19, 1946, of Resolution 36 (I), in which the 
Assembly requested the Council to appoint a committee to confer with a 
committee from the Assembly with a view to preparing rules on the ad- 


24 United Nations. Rules of Procedure of the General Assembly, XIII. Admission of 
New Members to the United Nations, Rules 113-116; Provisional Rules of Procedure 
of the Security Council, Rules 58-60. 

25 For a concise review of the applications for membership, see Annual Report of the 
Secretary General on the Work of the Organization: July 1, 1947-June 30, 1948, pp. 
42-45 and 106. See also Ivan Kerno’s speech to the International Court of Justice on 
April 22, 1948, I.C.J. Pleadings, 1948 (Leyden; A. W. Sijthoff’s Publishing Co., 1948), 
pp. 48-52. 

26U. N. Doc. A/C.1/SR.98, p. 1. 
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mission of new Members acceptable to both organs. On November 29, 
1946, the Council instructed its Committee of Experts to name a sub- 
committee from its membership to ‘‘meet with and listen to’’ any proposals 
which the Assembly might make and report them to the Couneil for further 
instruction.*? Representatives from Brazil, China, and Poland were de- 
tailed to meet the Assembly committee. On December 15, 1946, the As- 
sembly appointed representatives of Australia, Cuba, India, Norway, and 
the U.S.S.R. to serve on their committee. 

Four joint meetings were held at which proposals of Australia, and 
drafts by a representative of India and one of Argentina were discussed. 
The Assembly committee drafted new rules for both organs. With the res- 
ervation of Cuba, it was agreed that the Assembly could not, under Article 
4 (2), admit a new Member except on an affirmative recommendation by 
the Council. Over the opposition of Australia and Cuba, India, Norway, 
and the U.S.S.R. agreed that no procedural rules defining or limiting the 
powers of jurisdiction of the Council as to the admission of new Members 
could be suggested and that the Council should have first consideration of 
an application. A majority proposed that the Council ‘‘consider,’’ instead 
of ‘‘decide,’’ ‘‘whether to reeommend”’ in the first paragraph of its Rule 
60. It would seem from this proposal that the rédle of the Council was 
meant to be purely advisory rather than decisive, vital, and final in the 
determination of the security factor for the recommendation, but the 
Council was jealous of its assumed prerogatives. 

The Committee of Experts rejected the proposal, and the Council ap- 
proved their report containing the new rules on August 27, 1947.*° Rule 
60 reads: 

The Security Council shall decide whether in its judgment the 
applicant is a peace-loving State and is able and willing to carry out 
the obligations contained in the Charter, and accordingly whether to 
recommend the applicant State for membership. 

If the Security Council recommends the applicant State for mem- 
bership, it shall forward to the General Assembly the recommendation 
with a complete record of the discussion. 

If the Security Council does not recommend the applicant State 
for membership or postpones the consideration of the application, it 
shall submit a special report to the General Assembly with a complete 
record of the discussion. . . .”® 


It may be argued that ‘‘decide’’ as used in this rule has the simple mean- 
ing of ‘‘discovering the consensus’’ rather than ‘‘determining the status 
of the application,’’ as to be accepted or rejected with finality. The word 


27 Report of the Committee of Procedure for the Admission of New Members. U. N. 
Does. A/384 and S/P.V./197, pp. 16-68. 

28 U. N. Doc. S/P.V./197, p. 68. 

29 Provisional Rules of Procedure of the Security Council (Adopted by the Security 
Council at its First Meeting and amended at its 138th meeting, June 4, 1947; 197th 
meeting, Aug. 28, 1947). U.N. Doe. S/96/Rev. 3, p. 15. 
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‘*decision’’ has been used elsewhere in both senses, according to commit- 
tee discussions concerned with Article 27. 
A resolution calling for more judicious use of the veto stated: 


The General Assembly, mindful of the purposes and principles of 
the Charter of the United Nations, and having taken notice of the 
manner in which the power of veto conferred by Article 27 of the 
Charter has been employed in the proceedings of the Security Council 
in relation to matters outside of Chapter VII of the Charter, con- 
siders that in some instances the use and the threatened use of such 
power of veto has not been in keeping either with the general purposes 
and principles of the Charter or with the understanding of the United 
Nations Conference on International Organization held at San Fran- 
cisco and, therefore, earnestly requests that the permanent Members 
of the Security Council shall refrain from exercising this power of 
veto except in cases under Chapter VII of the Charter.*° 


It had little effect on Security Council voting on the old or new applications. 
On August 21, 1947, the Council recommended Yemen and Pakistan for 
membership and made no recommendation on the five referred back to it 
(Albania, Mongolia, Transjordan, Ireland, Portugal), or on Hungary, 
Italy, Austria, Rumania, and Bulgaria. Because of the negative vote of 
one or more permanent members, none got a majority ‘‘including the con- 
curring votes of the five permanent members.’’ ** 

In the opening addresses of the Second Session of the General Assembly 
in September, 1947, both Australia and Argentina attacked the use of 
the veto by Council members voting on membership applications. The 
first reiterated that it had sought to prohibit the use of the veto ‘‘with 
such matters of administration as the Security Council’s recommendations 
for the admission to this Organization of new members,’’ and stated 
frankly that no limitation of the veto power had been voted at San Fran- 
cisco because of intimations that the Charter might not have been signed.** 
The use of the veto against the admission of new Members, a purpose en- 
tirely unrelated to enforcement measures or even to the vital interests of 
any nation, it held, was virtually a usurpation of the powers of the As- 
sembly with which decision rested according to the Charter.** 

Argentina declared that not only was the veto a violation of the prin- 
ciple of sovereign equality of all Members embodied in the Charter 
(Article 2 (1) ), but that it had been erroneously used, because ‘‘ According 


30U, N. Doe. S/P.V./197, p. 91. But cf. text of Resolution 40(1I) of Dee. 13, 1946, 
U. N. Does. A/235 and A/64/Add. 1, p. 826. 

31 Report of the Secretary General, 1947-1948, p. 43. 

82U. N. Doe. A/P.V./83, p. 41. Cf. U.N.C.1.0. Documents, Vol. XI, pp. 306, 317, 
475, 493, 663. 

33U. N. Doc. A/P.V./83, pp. 56-61. Syria had also pointed out in the Security 
Council, Aug. 21, 1947, that the final decision belonged to the Assembly. U. N. Doe. 
8/P.V./190, p. 26. 
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to the Charter and to the declaration made by the four Powers which sup- 
ported at San Francisco the voting formula agreed upon at Yalta, the 
veto power may only be used on the matters specified in Chapters VI, 
VII, VIII, and XII; that is, whenever we are dealing with the establish- 
ment of security and the maintenance of peace . . . the specific function 
of the Security Council. The use of the veto is restrictive. oe 
Argentina added that wherever the Charter granted the veto on matters 
not concerned with international peace and security, it did so explicitly, 
as in the ratification of amendments to the Charter (Articles 108 and 109 
(2)). The Council could only recommend for or against admission. If 
it used the veto, it would be exercising the power of decision, and the only 
organ of the United Nations that may and should decide such questions 
was the Assembly.®*®> In the First Committee Argentina later maintained 
that: 

The word ‘‘recommendation’’ was frequently used in the Charter to 


imply suggestions which were not binding, even those of the Security 


Council concerning the maintenance of peace; but the decisions of the 
Assembly were in principle binding on all Members. Moreover, there was 
nothing in Chapter V, which dealt with the Security Council, conferring 
jurisdiction on it as far as the admission of new Members was concerned. 
The veto applied only to matters within its jurisdiction. The function of 
admission of new Members was inherent in the Assembly in its quality of 
the constituent power.*® Hence Argentina favored the admission of Ire- 
land, Portugal, Transjordan, Austria, Italy, and Finland, because each had 
received at least seven votes in the Council.*’ 

This view was supported by Iraq, Lebanon, and Paraguay. Iraq said 
unanimity of the five permanent members was not necessary since the 
Council had to confine itself to making recommendations, which were not 
substantive matters; the number of approving votes in the Council meas- 
ured the favorability of the reeommendation.** Lebanon expressed simi- 
lar views.*® Paraguay pointed out that the rules of procedure did not 
cover cases where the Council recommended unfavorably, failed to recom- 
mend, or reached a deadlock, and that: 


The only result of applying the veto in this respect had been to 
paralyze the Security Council... . The immediate effect of this in- 
capacity of the Security Council had been that that body had thereby 


84U. N. Doe. A/P.V./85, pp. 26-30. 

35 Loc. cit. 

36 U. N. Doc. A/C.1/SR.98, pp. 2 f. 

37 Cf. Joint Proposal of Argentina, Brazil, and Chile: they were ‘‘ peace-loving coun 
tries who are able and willing to carry out the obligations contained in the Charter.” 
U. N. Doe. A/C.1/243. 

88 U. N. Docs. A/C.1/SR.98, p. 6, and A/C.1/SR.100, p. 5. 

39U. N. Doc. A/C.1/SR.99, p. 10. 
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lost its right to make recommendations in this respect, leaving the 
General Assembly free to act in this connection. The failure of the 
Security Council to act could not be allowed to interfere with the 
powers and competence of the General Assembly, and the General 
Assembly consequently had full jurisdiction to discuss and take a de- 
cision in the matter.*° 

Poland, the U.S.S.R. and the Ukraine opposed this view, holding the 
Assembly powerless to act without prior direction of the Council. An 
independent decision of the Assembly, they said, violated the principles 
of the Charter.‘ Australia chose the middle ground, 7.e., holding that 
since the Assembly was the organ to ‘‘decide,’’ the Council, in its Rules 
59 and 60, had intruded on the functions of the Assembly; consequently, 
its ‘‘decision’’ thereunder should not be considered binding by the latter 
body; but since a favorable recommendation of the Council was a con- 
dition precedent to membership, the Council rather should accept the 
Assembly’s view of the facts.*? 

Pakistan and India were more concerned with the prerogatives of the 
Council. The former thought it was not the place of the Assembly to 
advise the Council, upheld the use of the veto, and asserted that the <As- 
sembly could act only on a favorable recommendation. India insisted 
that any statement by the Assembly would be a usurpation of the Coun- 
cil’s right and an attempt to prejudice its decision.* 

When the First Committee reported back to the Assembly, the same di- 
vergency of views on veto of membership applications was aired,** after 
which new Rules of Procedure on the Admission of New Members, for the 
use of the Assembly, were adopted November 21, 1947, reading as follows: 


Rule 125. If the Security Council recommends the applicant State 
for membership, the General Assembly shall consider whether the 
applicant is a peace-loving State and is able and willing to carry out 

40U. N. Doe. A/C.1/SR.100, pp. 7 f. 

41U. N. Does. A/C.1/SR.99, pp. 1-3, 18; A/C.1/SR. 

42U. N. Doc. A/C.1/SR.99, pp. 5 ff. Cf. U. S., ibid., p. 12; Venezuela, U. N. Doe. 
A/C.1/SR.100, p. 6; Paraguay, ibid., p. 7; China, U. N. Doe. A/C.1/SR.101, pp. 1 f.; 
Mexico, ibid., p. 6; United Kingdom, ibid., pp. 7-9: the Council would not be bound, 


102, pp. 3, 6 f. 
7 


however, by the Assembly’s vote; Brazil, ibid., p. 11; Norway and Panama, ibid.; 
France, U. N. Doc. A/C.1/SR.102, p. 2; Philippine Republic, ibid., p. 6; Canada, U. N. 
Doe. A/C.1/SR.103, p. 5. 

43U. N. Does. A/C.1/SR.100, pp. 1-4, and A/C.1/SR.103, p. 5. 

‘4 Poland, U. N. Doe. A/P.V./117, p. 131: action by the Assembly without previous 
recommendation is illegal; U.S.S.R., ibid., p. 151; Iraq, U. N. Doe. A/P.V./118, p. 2; 
and Argentina, ibid., p. 41: ‘‘ Whatever was in the minds of those who met in Wash- 
ington, in Dumbarton Oaks or in San Francisco at the time of the San Francisco 
Conference is not relevant. What we must do is read the Charter and interpret it in 
the light of the purposes of the Charter and not in the light of the individual hopes 
of given countries, which countries, of course, from the point of view of their national 
interests, want other countries to do as they desire and not as the majority of countries 
would desire.’’ 
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the obligations contained in the Charter, and shall decide, by a two- 
thirds majority of the Members present and voting, upon its applica- 
tion for membership. 

Rule 126. If the Security Council does not recommend the appli- 
eant State for membership or postpones the consideration of the ap- 
plication, the General Assembly may, after full consideration of the 
special report of the Security Council, send back the application to 
the Security Council, together with a full record of the discussion in 
the Assembly, for further consideration and recommendation or re- 
port.*® 


On November 17, 1947, a Belgian resolution, adopted by the General 
Assembly 40-8 with two abstentions,*® asked the International Court of 
Justice for an Advisory Opinion on two questions: 

Is a member of the United Nations, which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in 
the Security Council or in the General Assembly, on the admission of 
a state to membership in the United Nations, juridically entitled to 
make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said article? In particular, 
ean such a member, while it recognizes the conditions set forth in 
that provision to be fulfilled by the state concerned, subject its affirma- 
tive vote to the additional condition that other states be admitted to 
membership in the United Nations together with that state? *’ 


Another resolution of the same day asked reconsideration by the Council 
of the applications of Transjordan and Italy before the end of the ses- 


sion.*® The Council, however, still refused to recommend Italy and Trans- 
jordan.*® Moreover, on April 10, 1948, when it approved the application 
of Burma, it approved none of the others: Austria, Ireland, Portugal, 
Transjordan, Albania, Bulgaria, Finland, Hungary, Mongolia, Rumania, 
or Italy, although Italy’s application received a 9-2 vote.*° 

Meanwhile, in response to a request from the Court for a written state- 
ment on the questions, China, El Salvador, Guatemala, Honduras, India, 
Canada, the United States, Greece, Belgium, Iraq, Australia, and Siam an- 
swered both questions negatively.°' Yugoslavia, the Ukraine, and the 
U.S.S.R., however, said these were political questions beyond the compe- 
tence of the Court.** Belgium insisted that the discretionary power left 
to the Organization referred only to the evaluation of whether the con- 


45 United Nations. Rules of Procedure of the General Assembly, XIII. Admission 
of New Members to the United Nations. U. N. Doe. A/520, p. 23. 

46U. N. Doc. A/P.V./118, p. 62. 

47 U. N. Doe. A/P.V./117, p. 147. Cf. I.C.J. Reports, 1947-1948, p. 58. 

48 Report of the Secretary General, 1947-1948, p. 43. 

49 Ibid., pp. 43 f. 

50 Loc. cit. and note 2, supra. 

511.C.J. Pleadings, 1948, pp. 14, 15 f., 16 f., 17, 18, 18 f., 19 f., 20 f., 23-27, 27, 30- 
32, and 32 f., respectively. 

52 Ibid., pp. 22 f., 29, and ibid., respectively. 
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ditions of Article 4 (1) were fulfilled in the applicant and that this power 
was left to the Organization as such and not to its Members; hence it was 
the Organization which was competent to judge and its judgment could 
in no case be identified with one will or with an individual policy of certain 
governments.°? 

Oral statements were made before the Court by the representative of 
the Secretary General, by France, Yugoslavia, Belgium, Poland, and 
Czechoslovakia. The first oral statement echoed the opinion of the written 
Belgian statement.°* France argued that (1) a Member should decide on 
the admissibility of the applicant as to conditions of Article 4 (1) ; and, if 
the applicant is admissible, (2) a Member should, in deciding on the ad- 
mission of the applicant, vote with regard to considerations not expressly 
provided in Article 4 (1), ze. considerations of expediency; but (3) this 
use of discretion did not extend to an arbitrary decision, which would be 
an excess of power (détournement de pouvoir) 

Yugoslavia insisted that at San Francisco the examination of a new 
Member was defined as a political question, one concerning the security of 
the international order and that was why it was entrusted to the Council, 
which is a political organ. The recommendation of the Council was an 
acte-condition without which the Assembly, elsewhere a sovereign expres- 
sion of the Organization, was not empowered to decide. The admission of 
a state, it claimed, belonged to the competence of the Council, arising from 


‘ 


the provision relative to its ‘‘primary responsibility, for the maintenance 
of peace and international security.’’ This meant that the Council dis- 


cussed not only the fulfillment of the fundamental conditions, but also the 


question of whether, in so proceeding, the maintenance of peace and 


international security and international collaboration, generally speaking, 
was threatened. It was a matter of weighing the future consequences of 
this act on general international stability and on the peace. Hence it was 
clearly not a question of any function of administrative character, a ques- 
tion of an automatic decision, a pure formality. On the contrary it was 
a matter of the responsibility of a foresighted policy, a responsibility to 
humanity. For that reason it was one of the rare exceptions from the 
general rule of the competence of the Assembly and was submitted to the 
exceptional competence of the Council, covering those acts for which every 
member of the Council assumed collective responsibility and the perma- 
nent members an individual responsibility. The definitive decision of the 
Assembly was a new political decision, not a formality, by which the Mem- 
bers assumed responsibility. If the Charter, in order to manifest the 
objective will of the United Nations, had wished to submit the admission 


58 1L.C.J. Pleadings, 1948, pp. 24 f. 
84 Ibid., p. 55. 
55 Ibid., pp. 78 f. 
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of an applicant to a declarative decision independent of political consider- 
ations, it would have entrusted the function to the Court.*® 

Belgium believed the judgment of the Organization was expressed 
through the agency of two organs: the preliminary recommendation of 
the Council and the power of decision of the Assembly as to the admission 
or non-admission. Article 27 (3) applied under Article 4 meant that each 
of the five great Powers could block a resolution of the Council recom- 
mending admission; but this unrestricted right of veto existed only where 
there was a freedom of political evaluation; where Article 4 determined 
expressly the conditions of admission, Article 27 (3) did not authorize 
derogation therefrom, nor make legal the forbidden, nor imply in any 
way the attribution of a political character to that which was legal by 
nature.’ 

On May 28, 1948, the Court held, 9-6, that a Member is not juridically 
entitled to make its consent to admission to membership dependent on con- 
ditions not expressly provided by Article 4 (1), and that, specifically, a 
Member cannot make its affirmative vote for the admission of any state 
subject to the additional condition of the admission of other states.® 
Article 4 (1), it said, deals with the subject of the judgment of the Organi- 
zation and with the nature of the appreciation involved in that judgment 
and lays down substantive law. But Article 4 (2), by the words ‘‘will be 
effected,’’ which point clearly to the concern with manner of admission, is 
eoncerned only with the procedure for admission. The Court continued: 


. . . Moreover, this paragraph, in referring to the ‘‘recommendation’”’ 
of the Security Council and the ‘‘decision’’ of the General Assembly, 
is designed only to determine the respective functions of these two 
organs which consist in pronouncing upon the question whether or 
not the applicant State shall be admitted to membership after having 
established whether or not the prescribed conditions are fulfilled.® 


In a joint dissenting opinion, Judges Basdevant, Winiarski, MeNair, 
Read, Zoriéié, and Krylov differed not only with the majority answers to the 
two questions but with some of the subsidiary statements: The system of ad- 
mission to the United Nations ‘‘involves a decision by the General Assembly 
whereby admission ‘will be effected’; this decision is taken upon a recom- 
mendation made by the Security Council... .’’ 


The essential feature of this system is the decision of the General 
Assembly whereby the admission ‘‘will be effected’’. The provisions 
of paragraph 2 of Article 4, which fix the respective powers of the 
General Assembly and the Security Council in this matter, do not 


56 1.C.J. Pleadings, 1948, pp. 82 f. Poland and Czechoslovakia said the question was 
political rather than legal. (Jbid., pp. 112 and 117 f.) 

57 Ibid., p. 97 f. 

58 Admission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, 
I.C.J. Reports, 1947-1948, pp. 57-119, at p. 65; this JouRNAL, Vol. 42 (1948), p. 927. 

59 1.C.J. Reports, 1947-1948, p. 64. 


W 
al 
t 

pe 
Se 
ti 

Sl 

Ju 
tor 
wl 
ad 
Vo 


GENERAL ASSEMBLY OF U. N. AND ADMISSION OF MEMBERS 259 


treat the admission of new Members as a mere matter of the routine 
application of rules of admission. . . . In the working of this system 
the Charter requires the intervention of the two principal political 
organs of the United Nations, one for the purpose of making a recom- 
mendation and then the other for the purpose of effecting the admis- 
sion. It is impossible by means of interpretation to regard these 
organs as mere pieces of procedural machinery like the Committee 
for Admissions established by the Security Council. In the system 
adopted by the Charter, admission is effected by the decision of the 
General Assembly, which can only act upon a recommendation of the 
Security Council, and after both these organs are satisfied that the ap- 
plicant State possesses the qualifications required by paragraph I of 
Article 4. 

the Minutes of the San Francisco Conference show clearly the 
importance attached to the qualifications for admission therein set out 
and also to the respective rdles of the General Assembly and the Se- 
curity Council in regard to admission. 

These passages show that the text thus worked out which ultimately 
became paragraph 2 of Article 4, was regarded as conferring very 
wide powers upon the General Assembly. 

... It is the function of the Security Council to reject an applicant 
or to recommend its admission. On the one hand, this fact indicates 
the discretionary nature of this function of the Security Council, 
while, on the other hand, the freedom of the General Assembly either 
to accept the recommendation and admit the applicant or to reject the 
application indicates that the function of the General Assembly in 
this matter is also discretionary.®° 


Despite the opinion of the Court, stated above, the application of Ceylon 
was ‘‘vetoed’’ by the U.S.S8.R. on August 18, 1948.° 


From the above examination of the travaux préparatoires, the debates 
and resolutions of the Council and the Assembly, its committees, statements 
to the Court and its Opinion, the following seems evident: 


The Security Council and the General Assembly both play a necessary 


part in the admission of new Members. The special responsibility of the 
Security Council concerns security factors. 

The opinion of the Council is expressed in the form of a recommenda- 
tion. This recommendation, positive or negative, whether procedural or 
substantive, is not binding on the Assembly. It can be accepted or re- 


60 LC.J. Reports, 1947-1948, pp. 84 f., 87, 90. See also the dissenting opinion of 
Judge Zoritié, ibid., pp. 98-102, at p. 100: ‘It is quite clear that the Committee [II/1] 
took special care that the Assembly should have a discretionary power at the moment 
when it decides, on the recommendation of the Council, whether a new Member shall be 
admitted or not.’’ 

61 Report of the Secretary General, 1947-1948, p. 44; United Nations Bulletin, 
Vol. V. No. 5 (Sept. 1, 1948), pp. 705 f. 
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jected. There is nothing to prevent the latter body from returning it to 
the Council for review and revision. 

Substantive decisions of the Council which are subject to the veto 
originally concerned the special jurisdiction of the Council, security 
matters; specifically, those which are mentioned in Chapters VI, VII, 
VIII, XII (relating to the prevention and suppression of breaches of the 
peace) and those explicitly mentioned in Articles 108 and 109 (2). De- 
spite careless drafting of Article 27 (3), which seemingly conflicts with 
Articles 108 and 109 (2), according to the deliberate befogging interpre- 
tation to the delegates at San Francisco, the use of the veto was meant to 
be restrictive rather than unlimited. 

Since, normally, admission to membership might not be considered as 
‘prevention or suppression of breach of the peace,’’ decisions concerning 
admissions normally would not belong to the first group of Security 
Council functions, 7.e., those concerned with substantive decisions. <Ac- 
cording to the explanations of the Yalta formula, the second group of 
functions was to be assimilated to procedural decisions and there no veto 
would prevail. It is not clear from the majority opinion of the Court, 
however, whether it considers admission under Article 4 (2) a procedural 
rather than a substantive matter. 

From the statements of the four sponsoring Powers, either all substan- 
tive matters were not subject to veto or some substantive matters were 
assimilated to procedural matters. The use of the veto in the second group 
of functions of the Council, 2.e., those which do not involve ‘‘taking of 
such [security| measures,’’ is clearly an act of supererogation, actually 
ultra vires. 

The majority vote in the Council to recommend an applicant for mem- 
bership need not include the concurring votes of the five permanent mem- 
bers. The negative vote of a permanent member of the Council is not 
entitled to be considered a ‘‘veto’’ in the sense of Article 27 (3). <A nega- 
tive vote of a permanent member of the Council cannot legally block a 
favorable recommendation for admission to membership of a state receiv- 
ing seven or more positive votes in the Council. 

A report of the Council containing no recommendation may be regarded 
as a negative recommendation to justify action by the Assembly under 
Article 4 (2). 

The General Assembly has the power and legal right to admit to mem- 
bership under Article 4 any state receiving seven or more favorable votes 
of the Council. There is nothing to prevent the Assembly from taking a 
preliminary decision on the admission to membership of a state which has 
not received a prior recommendation of the Council. Preliminary decisions 
and recommendations of the Assembly are not legally binding on the 
Council ; but they may be considered morally binding. The Assembly can, 
however, require the Council to make a recommendation, positive or nega- 
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tive. The Council has the power and the legal right to reject a recommen- 
dation of the Assembly; but has neither power nor right to block a de- 
cision of the latter to admit an applicant state to membership. 

Final decision on membership applications rests with the Assembly. Ex- 
clusion from membership in the United Nations is effected when an ap- 
plicant receives a vote of two-thirds-less-one or less in the General As- 


sembly. 

Neither the Assembly nor the Council may reject the application of a 
state on grounds other than those stated in Article 4 (1). But if and 
when political considerations, considerations of expediency, existed, as ad- 
vaneed by the dissenting minority,” it is both possible and likely that the 
applicant could and would be excluded on reasoned grounds arising from 
Article 4 (1). 

The item proposed by Argentina is not contrary to the Charter. 

62 I.C.J. Reports, 1947-1948, pp. 92 f. and 101 ff. Cf. written statements of Yugo- 


slavia, the Ukraine, and the U.S.S.R., and the oral statements of Yugoslavia, Poland, 
and Czechoslovakia, cited supra. 


POSTWAR COMMERCIAL TREATIES OF THE 
UNITED STATES 


By Rosert R. WiLson 
Of the Board of Editors 


On June 2, 1948, the United States Senate gave its approval to the con- 
clusion by the Executive of two treaties of friendship, commerce and navi- 
gation. These were the first two treaties of this type signed by the United 
States since the cessation of hostilities in the second World War. Each 
of them had been foreshadowed in earlier treaties. The Treaty of Friend- 
ship, Commerce and Navigation with China,’ signed November 4, 1946, 
ratifications of which were exchanged November 30, 1948, was to carry out 
the purpose which China and the United States had recorded in Article 
VII of their Treaty for the Relinquishment of Extraterritorial Rights in 
China and the Regulation of Related Matters, signed at Washington on 
January 11, 1943.2. That with Italy, signed February 2, 1948,3 is the type 
of instrument apparently envisaged in Article 82 of the Peace Treaty 
with Italy.‘ 

To base statements as to general treaty policy upon no more than two 
illustrations might seem to be questionable. That these two are, however, 
the first of a number of commercial treaties which the United States expects 


to negotiate is indicated in recent official statements that draft treaties 
between the United States and other countries are in various stages of 
preparation or discussion.* The launching of the new program presents 
questions of law as well as policy. The development thus far seems to 
merit examination with special regard for (1) the substantive contents of 
the projected treaties as compared with pre-World War II models, (2) the 


1 Department of State, Treaties and Other International Acts Series, No. 1871; this 
JOURNAL, Supp., Vol. 43 (1949), p. 27. 

257 Stat. 767; this JouRNAL, Supp., Vol. 37 (1948), p. 65. 

3 Text in S. Ex. E, 80th Cong., 2nd Sess.; also Cong. Record, June 2, 1948, 80th Cong., 
2nd Sess., Vol. 94, Part 5, p. 6929. 

4 Department of State, Treaties and Other International Acts Series, No. 1648; this 
JOURNAL, Supp., Vol. 42 (1948), p. 47. 

5 The then Chief of the Division of Commercial Policy of the Department of State told 
a Senate subcommittee on April 30, 1948, that there were between 12 and 15 such 
treaties under consideration (Hearings, cited in note 35, infra, p. 270). In the summer 
of 1948 there was a press announcement in Manila of negotiations between the United 
States and the Philippines (Manila Times, June 30, 1948), and later in the summer a 
press announcement concerning negotiations between the United States and Australia 
(New York Journal of Commerce, Aug. 30, 1948). On Oct. 15, 1948, it was announced 
that, following exploratory conversations in the preceding May, negotiations between 
the United States and Ireland had been resumed in Dublin (Department of State Bulletin, 
Vol. XIX, No. 486 (Oct. 24, 1948), p. 526). 
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place of the new instruments in the general economic foreign policy of the 
United States, (3) the manner in which they are related to the broad inter- 
national commitments and responsibilities of the United States as a member 
of the United Nations, and (4) the possible utility of treaties of this type. 


I. Comparison with Pre-1939 Commercial Treaties 


The United States concluded a dozen full-length commercial treaties (as 
distinet from short-form agreements, simple most-favored-nation commit- 
ments as to imports and exports, brief treaties of establishment, and re- 
ciprocal trade agreements) during the period between the first and second 
World Wars. The first such instrument during that period was the Treaty 
of Friendship, Commerce and Consular Rights with Germany signed on De- 
cember 8, 1923.6 As is well known, this became the model for others con- 
cluded in the following fifteen years, and for the purpose of comparison 
it will be convenient to examine the new treaties of friendship, commerce 
and navigation alongside this model, although for some purposes it may 
be necessary, in order to get needed perspective, to look back to older 
instruments. 

In the process of comparison, several considerations may well be kept 
in mind. First, it might not be well to conclude too hastily that in the 
treaties signed with China and Italy the United States has necessarily set 
up a rigid ‘‘model.’’ The two instruments are, as a matter of fact, not by 
any means identical in terms. The developments which have occurred and 
may be expected to occur in the postwar period might well prompt the 
United States to propose in 1950 or 1955 draft treaties substantially differ- 
ent from what were proposed in 1945. The effect of such a contemporaneous 
effort as that for an International Trade Organization, which is to be con- 
sidered separately below, might well affect provisions to be proposed in later 
bilateral instruments. Again, it needs to be remembered that the United 
States negotiates treaties and does not dictate them. Even if draft com- 
mercial treaties were submitted to a number of countries in identical or 
substantially similar form, the likelihood of each of these countries’ ae- 
cepting the drafts exactly as written would be small, since municipal laws 
affected by treaty provisions—especially treaties of this type—would vary 
from country to country, and many provisions in perfected treaties of the 
United States may well have emanated’ from the side of the other party to 
a bilateral undertaking. In the third place, if, for the reasons suggested, 
it is not advisable to speak of a ‘‘model’’ treaty, it is still true that some 
basic provisions have come to be so regularly inserted in treaties of this 
kind that their absence from the terms of a particular bilateral treaty might 


644 Stat. 2132. The latest treaty in this series was the Treaty of Friendship, Com- 
merce and Navigation between the United States and Liberia, signed Aug. 8, 1938 
(54 Stat. 1739). 
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be cause for surprise.’ Along with these considerations, it may not be out 
of place to point out that general commercial treaties comprise elements of 
municipal law, which in the United States have with relative frequency 
come before the courts for interpretation and application. Their force and 
effect as municipal law may even survive a state of hostilities between the 
parties, as was illustrated in 1947, when the United States Supreme Court 
held that the provisions concerning inheritance of property in Article IV 
of the German-American Treaty of Friendship, Commerce and Consular 
Rights signed in 1923 had not been terminated by the state of war which 
began between the United States and Germany in 1941.8 Since interpreta- 
tion of terms, which may have bearing upon other municipal law in the 
form of national, State or local legislation, is in the last analysis a function 
of the courts, speculation as to meanings and application should be in- 
dulged in with caution. 

The single label, ‘‘commercial,’’ as applied to the type of bilateral treaty 
under consideration is perhaps misleading, for the scope of subject-matter 
commonly included comprises far more than provisions concerning the 
exchange of goods. Furthermore, a variety of standards will commonly 
appear in the same instrument, e.g., international law treatment, national 
treatment, most-favored-nation treatment, and more or less specific com- 
mitments on a non-contingent basis. As to the first of these, it might be 
supposed that the effect would be, from the legal point of view, that of 
superfluous clauses. A more realistic view would seem to be that specifica- 
tion in a treaty that international law shall be followed provides an ap- 
propriate emphasis, and, as to countries where the constitutional rule with 
respect to the legal force of treaties is similar to that in the United States, 
may serve to override, even for purposes of municipal law, legislation that 
is in conflict with international law.° Whatever the scope of subject-matter 
and the standards applied, the principle of mutuality is likely to be an im- 
portant feature of this type of treaty; certainly it enters basically into the 
plan of the new treaties which the United States has signed. 


7Cf. Arthur Nussbaum, A Concise History of the Law of Nations (1947), p. 201. 
On the relative importance of the most-favored-nation principle in relation to modern 
commercial policy, see Richard C. Snyder, The Most-Favored-Nation Clause (1948), p. 
238. 

8 Clark v. Allen (1947), 331 U. S. 503; this Journa, Vol. 42 (1948), p. 201. As is 
well known, Congress has sometimes taken cognizance, through reference in legislation, of 
commercial treaties. For example, sec. 3 of the Act of Feb. 5, 1816 (14th Cong., 1st 
Sess.) provided that ‘‘. . . nothing in this act contained shall be so construed as to 
contravene any provision of any commercial treaty ... concluded between the United 
States and any foreign power . . .’’ (3 Stat. 253). See also the wording of the ‘‘treaty- 
merchant’’ clause in Sec. 3 (6) of the Immigration Act of 1924, as amended (cited in 
note 52, infra, p. 274). 

9 Robert R. Wilson, ‘‘International Law in Treaties of the United States,’’ this 
JOURNAL, Vol. 31 (1937), pp. 271-288. 
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A noticeable feature of the new instruments, as of the treaties of the 
inter-war period, is the extensive application of the principle of national 
treatment.’° This is true not only of those of the so-called establishment 
provisions which specify rights and privileges of natural persons, but also 
those which have to do with the rights and privileges of companies of one 
party which have property or carry on activities in the territory of the 
other. The new treaties go considerably further than do earlier commercial 
treaties of the United States in specifically according rights to earry on 
activities through corporate forms.’! The treaty with Italy goes further 
in this respect than does that with China. The latter sets forth that each 
party, ‘‘adhering generally to the principle of national treatment’’ with 
respect to matters which are enumerated, agrees that corporations and as- 
sociations of the other party shall be accorded rights and privileges with 
respect to engaging in commercial, manufacturing, financial, processing, 
scientific, educational, religious and philanthropic activities on a most- 
favored-nation basis and, unless otherwise provided by the laws of the 
party in whose territory the activities are carried on, on a national treat- 
ment basis.!* In a separate article in each of the treaties there is a pro- 
vision whereby nationals, corporations or associations of either party may 


participate in corporations and associations of the other country, again on 


a most-favored-nation basis, and, as to corporations and associations of that 
country engaging in listed types of activities, there is accorded the right 
to organize, control and manage such corporations and associations.*® 
Commercial treaties of the inter-war period contained some provisions 
as to participation by nationals of one party in the corporate enterprises 


10 On the general subject of national treatment as a standard, see William S. Culbert- 
son, International Economie Policies (1925), Ch. II, and William M. Gibson, Aliens and 
the Law (1940), passim. ' 

11 In the treaties ‘‘corporations and associations’’ are defined to include corporations, 
companies, partnerships and other associations, whether or not with limited liability and 
whether or not for pecuniary profit, created or organized under the applicable laws and 
regulations of the country in which they are chartered. Such creation or organiza- 
tion, and not the having of a permanent establishment, branch or agency in the state 
of origin, is made the condition of their having their juridical status recognized within 
the territory of the other party to the treaty. 

12 Art. III, par. 3. On the national treatment point the paragraph would appear to 
take into account Chinese company law. See Chap. VIII, Art. 297, The Company Law 
of China (English translation by Chao-yuen C. Chang, Shanghai, 1946). 

13 The types of activities enumerated in the treaty with Italy (Art. III, par. 2) in- 
clude commercial, manufacturing, processing, mining, educational, philanthropic, re- 
ligious and scientific. The corresponding part of the treaty with China (Art. IV, par. 2) 
mentions all of these except mining. A proviso in the same paragraph of the treaty 
with China makes clear that neither party is obligated to accord such right to organize, 
control and manage, on terms as favorable as those accorded to its own nationals, 
corporations and associations. Once organized, however, these domestic, alien-controlled 
corporations are, with respect to their functioning for the purposes listed in this 
paragraph, to receive national treatment. 
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organized under the laws of the other (as, for example, in connection with 
mining operations on the public domain, under conditions of reciprocity), 
but, in general, the corporations of one party, while having their juridical 
personality recognized by, and having access to, courts in the territory of 
the other party, could carry on their functions in such territory only to the 
extent permitted by the laws there in force.’* While generally expressive 
of rights and privileges on contingent bases (7.e., in terms of national or 
most-favored-nation treatment rather than in unqualified commitments) ,’® 
the new treaties represent substantial departures from earlier formulas. 
Commitments, however, are not unlimited. In the general exceptions 
article of each treaty there is a provision to the effect that each party re- 
serves the right to deny rights and privileges set forth in the treaty to 
corporations and associations of the other party which are owned or con- 
trolled by nationals, corporations or associations of any third country or 
eountries.'® Another type of limitation, insofar as application of national 
treatment provisions in the United States is concerned, specifies that pro- 
visions according riglits and privileges to corporations and associations of 
the other party on a national treatment basis shall be construed to accord 
such rights in any State, territory or possession of the United States upon 
the same terms as such rights are or may be accorded therein to corporations 


or associations created in or organized in other States, territories or posses- 
sions of the United States.‘* It will be apparent that, without some such 
rule, corporations and associations of the foreign country might conceivably 


claim in a particular State cf the American Union treatment more favorable 
than that accorded by that State to corporations of the other forty-seven 
States. That treatment accorded in the American States to out-of-State 
American corporations (7.e., corporations wishing to do intra-State busi- 
ness in States other than the chartering ones) is relatively favorable is 
suggested by the extent to which corporations do business in States other 
than the chartering ones. 

Provisions in the new treaties for non-discriminatory treatment in such 
matters as access to courts, procedure against accused persons, and the 
ownership and disposition of personal property, present no very nove! 
features, although there is variance in some respects from the language of 
earlier agreements. With reference to standards of protection for persons 
and property, the postwar treaty language follows the substantive pro- 
visions of the pre-1939 models, it being specified that the nationals of each 


14 See, for example, Art. XII of the treaty of commerce between the United States 
and Norway, signed June 5, 1928 (47 Stat. 2135). 

15 An exception is the right referred to in note 13, supra (which right, however, is, 
in the case of the treaty with China, to be considered in relation to the proviso referred 
to in the same note). 

16 Art. XXIV, par. 5, treaty with Italy; Art. XXVI, par. 5, treaty with China. 

17 Art. II, par. 3, treaty with Italy; Art. III, par. 3, treaty with China. 
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party shall receive within the territories of the other party ‘‘the most 
constant protection and security for their persons and property,’ and that 
they shall in this respect enjoy ‘‘the full protection and security required 
by international law.’’'® In the treaty with China the ‘‘generally recog- 
nized principles of international law’’ 
privileges, exemptions and immunities which the diplomatic representa- 
tives accredited by each party to the other party shall enjoy in the receiv- 
ing state’s territories.!® 

Distribution of governing power on federal lines in the United States is 
reflected not only in the provisions concerning national treatment of cor- 


are made the measure of the rights, 


porations, which have already been noted, but also in those concerning the 
acquisition, ownership and disposal of real property. This subject, as 
distinct from the leasing of land appropriate to the enjoyment of rights 
and privileges pertaining to commercial and other specified activities in 
which treaty aliens have been permitted to engage, was not commonly in- 
eluded in treaties of the inter-war period.” 
with Italy it is provided that the right of an American national or company 
to acquire, own and dispose of immovable property (or interests therein) 
within the territories of the Italian Republic ‘ 
favorable than those which are or may hereafter be accorded by the state, 
territory or possession of the United States of America in which such 


) 


In the newly signed treaty 


shall be upon terms no less 


national is domiciled, or under the laws of which such corporation or as- 
sociation is created or organized, to nationals, corporations and associations 
of the Italian Republic,’’ with national treatment as a ceiling in any case.”! 
According to the terms of the treaty with China, nationals and companies 
of either party ‘‘shall be permitted to acquire, hold and dispose of real 
and other immovable property’’ throughout the territories of the other 
party, ‘‘subject to the conditions and requirements as prescribed by the 
laws and regulations’’ of such other party.** In the case of any State, terri- 
tory or possession of the United States which does not accord the right 
to Chinese nationals or companies to acquire, hold or dispose on a national 
treatment basis, the rule mentioned in the foregoing sentence, as also the 


most-favored-nation provision on the point, is not to apply to the American 


18 Art. V, par. 1, treaty with Italy; Art. VI, par. 1, treaty with China. 

19 Art. I, par. 2. 

20 An exception was the treaty with Austria, signed June 19, 1928 (47 Stat. 1876) 
(Art. I, par. 3). Another was the treaty with Siam, cited in note 24, infra. 

21 Art. VII, par. 1 (b). 

22Par. 3 of the Annex to the Exchange of Notes accompanying the Sino-British 
Treaty for the Relinquishment of Extraterritorial Rights in China, signed Jan. 11, 1943, 
provides that ‘‘. . . nationals of each High Contracting Party will enjoy the right to 
acquire and hold real property throughout the territories of the other High Contracting 
Party in accordance with the conditions and requirements prescribed in the laws and 
regulations of that High Contracting Party.’’ Parliamentary Papers, Cmd. 6456, 
China No. 1 (1943) ; this JourNAL, Supp., Vol. 37 (1943), p. 62. 
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State, territory or possession. In the latter case, China is not to be obli- 
gated to accord to a national of an American State, territory or possession, 
or to a company chartered in that State, territory or possession, treatment 
more favorable than the State, territory or possession accords to Chinese 
nationals, corporations and associations.** This rule of de facto reciprocity 
is not a complete innovation in commercial treaties of the United States, a 
somewhat similar formula having been included in the commercial treaty 
with Siam which this country signed on November 13, 1937.°* 

The relationship of treaty provisions to Federal law in the United States 
may be illustrated from provisions of the new treaties relating to mining. 
Following the plan (although not the precise wording) of the treaties made 
in the inter-war period, a provision in the treaty with China establishes 
a rule of reciprocity in the matter of alien ownership of stock in companies 
engaged in mining on the public domain.”?° A similar provision—in the 
nature of an exception to a general most-favored-nation commitment as to 
participation by nationals and companies of one party in the corporations of 
the other party—does not appear in the treaty with Italy, but that treaty 
in a separate paragraph does permit nationals of either party to organize, 
control and manage corporations of the other party for engaging in min- 
ing, and this would appear to meet the reciprocity condition of United 
States Federal law,’ so as to make unnecessary the specific exception re- 
ferred to in Article IV, paragraph 1 of the treaty with China. 

There is some precedent for provisions in commercial treaties dealing 
with industrial, artistic or literary property. The treaty of February 21, 
1911, between the United States and Japan, for example, provided for na- 
tional treatment in the industrial property field. That with Siam, signed 
November 13, 1937, applies the standard of national treatment to artistic 
and literary, as well as industrial, property. The newly signed treaties 
of friendship, commerce and navigation have (in somewhat different terms) 
national treatment commitments as to industrial property,?® and the treaty 
with China also has provisions applying national treatment rules with re- 
spect to artistic and literary property. In connection with the latter, an 

23 Art. VIII, par. 1. 

2453 Stat. 1731 (Art. I, pars. 7 and 8). 

25 Final sentence of Art. IV, par. 1: ‘‘With respect to the ownership of stock by 
nationals, corporations and associations of either High Contracting Party in corporations 
and associations of the other High Contracting Party engaged in mining on public lands 
of such other High Contracting Party, neither High Contracting Party shall be obligated 
by the provisions of this paragraph to accord rights and privileges greater than those 
which its nationals, corporations and associations receive from the other High Contract- 
ing Party.’’ 

26 See note 13, supra. 

2730 U. 8. C. (1948), see. 181. For an instance of the invocation of the rule of 
reciprocity in this legislation, see U. S. Foreign Relations, 1928, Vol. III, pp. 375-407 

28 Art. VIII, treaty with Italy; Art. IX, treaty with China. 
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exception (from the rule of ‘‘effective protection’’ in ‘‘exclusive use’’) 
which the parties made for translations, as recorded in paragraph 5(c) of 
the protocol accompanying the treaty with China,*® occasioned extensive dis- 
cussion during the United States Senate hearings on the treaty,*® and led 
finally to Senate rejection of the protocol provision and a Senate reservation 
which referred back to the Sino-American Treaty as to Commercial Rela- 
tions signed at Shanghai October &, 1903,°! as the instrument in accordance 
with which the Senate proposed to interpret American interests ‘‘until 
further negotiations and agreement concerning translations are forthcom- 
ing.’’ This was the only reservation which the Senate inserted when pass- 
ing upon the two new treaties.*° 

An innovation in commercial treaties, so far as the United States is con- 
cerned, is the provision in the treaty with China which relates to commer- 
cial arbitration.** A comparable provision does not appear in the treaty 
with Italy. There is in the latter, however, an innovation in the form of a 
provision on freedom of reporting, which is not on a contingent basis (as 


distinct from the freedom of publication, which nationals and companies of 


each party are accorded in the territory of the other, but on a national 
treatment basis). Some three and a half years before the signing of the 
treaty with Italy the United States Congress had formally endorsed the 
principle of freedom of information and had approved the idea of the Ex- 
ecutive’s securing assent of foreign governments through international 
agreements on the subject.*! The new treaty with Italy was referred to by 
Assistant Secretary of State Thorp as ‘‘the first treaty to come before the 
Senate which has contained a specific provision for giving effect internation- 


29 The protocol paragraph reads as follows: ‘‘So long as the laws and regulations of 
either High Contracting Party do not accord to its own hationals, corporations and 
associations protection against translations, the provisions of the third sentence of 
Article IX shall not be construed to obligate that High Contracting Party to accord 
to nationals, corporations or associations of the other High Contracting Party protection 
against translations.’’ 

30 Hearings before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, 80th Cong., 2nd Sess., on a Treaty of Friendship, Commerce and Naviga- 
tion between the United States of America and the Republic of China, together with a 
Protocol Thereto, signed at Nanking on November 4, 1946 (May 26, 1948), especially 
at pp. 66-69. 

31 33 Stat. 2208. The pertinent provisions are in Article XI of the treaty. 

32S. Ex. Repts. Nos. 6, 8, 80th Cong., 2nd Sess. The text of the Senate reservation 
is in 8. Ex. Rept. No. 8, at p. 8; also in this JouRNAL, Supp., Vol. 43 (1949), p. 52. 

33 Art. VI, par. 4. The provision refers to any controversy ‘‘susceptible of settlement 
by arbitration, which involves nationals, corporations or associations of both High 
Contracting Parties and is covered by a written agreement for arbitration.’’ 

For discussions in 1931 concerning commercial arbitration, in connection with negotia- 
tions for relinquishment of extraterritorial rights in China, see U. S. Foreign Relations, 
1931, Vol. III, pp. 766, 773, 783, 800, 820, 887, 898-899. 

348. Con. Res. 53, Sept. 21, 1944 (58 Stat. 1119). 
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ally to the ideal of freedom of information.’’*° The protocol accompanying 
the treaty provides that the paragraph in question (Paragraph 2, Article 
XI) shall not be construed to affect measures taken by either party to 
safeguard military secrets. 

Commercial treaties have frequently contained provisions concerning 
military service. Some to which the United States has been a party have 
simply provided that nationals of either party in the territory of the other 
shall be exempt from involuntary service.*® Treaties of the type which the 
United States concluded between 1923 and 1938 permitted either party to 
draft nationals of the other party who were, upon the outbreak of war, per- 
manently resident within the territory of the former state, who had de- 
elared their intention to become its citizens, and who did not exercise the 
option permitted them of leaving the territory within a specified number 
of days.*? During the second World War a series of executive agreements, 
made by the United States with some twenty countries that were on its side 
in the war against the Axis Powers, provided a plan whereby not merely 
declarants but nationals of one party might be drafted by the other, with 
the option allowed such nationals, however, of serving in the forces of their 
own country. Each of the postwar commercial treaties provides that na- 
tionals of either party shall be exempt from compulsory service in the armed 
forces of the other and exempt from all contributions in money or in kind 
imposed in lieu thereof; the exemption is not to apply, however, during any 
period of time when both parties are, through armed action in which there 
is general compulsory service, (a) enforcing measures against the same 
third country or countries in pursuance of obligations for the maintenance 
of international peace and security, or (b) coneurrently conducting hostil- 
ities against the same third country or countries. In that event, however, 
nationals of one of the parties in the territory of the other, who have not 
declared their intention to become citizens of the latter, are to be exempt 
from service in the armed forces of that country if, within a reasonable 
period of time, they elect to enter the armed forces of the country of which 
they are nationals. The treaties thus leave open the possibility of drafting 
non-declarant aliens under certain conditions when there is ‘‘general’’ com- 
pulsory service, but also permit such aliens to avoid service in the forces 
of the country of residence by the plan of electing to serve in the forces of 

35 Hearings before a Subcommittee of the Committee on Foreign Relations, United 
States Senate, 80th Cong., 2nd Sess., on A Proposed Treaty of Friendship, Commerce 
and Navigation between the United States and the Italian Republic (April 30, 1948), 
p- 9. In these hearings there is, at pp. 16-18, a summary comparison of provisions in 
the treaty with Italy with those in the treaty between the United States and Norway, 
signed June 5, 1928 (47 Stat. 2135). 

36 See, for example, Art. X of the Treaty of Friendship, Commerce and Navigation 
with Argentina, signed July 27, 1853 (10 Stat. 1005), and Art. I of the Treaty of 


Commerce and Navigation with Japan (37 Stat. 1504). 
87 See, for example, Art. VI of the treaty of 1923 with Germany, cited supra, note 6. 
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their own country. Furthermore, the parties agree, if such a situation 
arises, to make the necessary arrangements for giving effect to the plan.** 

The parts of the treaties which deal with imports and exports, 7.e., the 
‘‘commercial’’ articles proper, are too detailed for adequate comment in a 
short study. Experience with reciprocal trade agreements has obviously 
affected formulations on such matters as, for example, the rule of non-dis- 
criminatory treatment as to the taxation, sale, distribution or use of articles 
imported from the territory of one party into that of the other, or of articles 
grown, produced or manufactured by nationals of one party in the territory 
of the other party. New to American treaties is the provision, inserted as a 
rule of interpretation of certain parts of the treaty with Italy, that, within 
limits, the standard of treatment to be accorded by one party to private 
corporations of the other shall be the treatment accorded to public corpora- 
tions of the former party in cases where the public corporations are in 
competition with the private ones.** There is nothing in the treaty to indi- 
cate that this would preclude the complete taking over by the state in 
which they are located of the plants and other property of the private 
foreign corporations, provided there should be just and effective compensa- 
tion and compliance with other provisions, including that in regard to the 
allowance of foreign exchange withdrawals in expropriation cases.*° 

The subject of state trading had been dealt with in a limited manner in 
reciprocal trade agreements for some time before the projection of the ITO 


38 Art. XIII, par. 2, treaty with Italy; Art. XIV, par. 2, treaty with China. 

39 Protocol, par. 2: ‘‘Rights and privileges with respect to commercial, manufacturing 
and processing activities accorded, by the provisions of the Treaty, to privately owned 
and controlled enterprises of either High Contracting Party within the territories of the 
other High Contracting Party shall extend to rights and privileges of an economic 
nature granted to publicly owned or controlled enterprises of such other High Contract- 
ing Party, in situations in which such publicly owned or controlled enterprises operate 
in fact in competition with privately owned and controlled enterprises. The preceding 
sentence shall not, however, apply to subsidies granted to publicly owned or controlled 
enterprises in connection with: (a) manufacturing or processing goods for government 
use, or supplying goods and services to the government for government use; or (b) 
supplying, at prices substantially below competitive prices, the needs of particular 
population groups for essential goods and services not otherwise practicably obtainable 
by such groups.’’ 

40In Art. V, par. 2 of the treaty with Italy, and in Article VI, par. 2 of the treaty 
with China, there are provisions in regard to exchange withdrawal in the event of the 
taking by one party of property in its territory belonging to nationals and companies 
of the other party. Such provisions did not appear in earlier commercial treaties of 
the United States. 

In Art. VIII, par. 2 of the treaty with China there is a provision for exchange with- 
drawal, in the event that a national of one party is allowed to dispose of immovable 
property which he is disqualified, by reason of his alienage, to inherit in the other party 
state. A rule allowing reasonable time to dispose of property under such conditions is 
familiar in American treaties (see, for example, Art. IV of the 1923 treaty with Germany, 
cited supra), but the specific provision concerning exchange withdrawal is new. 
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Charter, and it was to be expected that it would be taken into account in the 
drafting of new commercial treaties. In each of the two new instruments 
there is a provision to the effect that if either party establishes or maintains 
a monopoly or public agency for the importation, exportation, purchase, 
sale, distribution or production of any article, such monopoly or agency 
shall accord to the commerce of the other party fair and equitable treatment 
in respect of its purchases of articles the growth, produce or manufacture 
of foreign countries and its sales of articles destined for foreign countries.*! 
Furthermore, in making purchases and sales, the monopoly or agency is tc 
be ‘‘influenced solely by considerations, such as price, quality, marketabil- 
ity, transportation and terms of purchase or sale, which would ordinarily be 
taken into account by a private commercial enterprise interested solely in 
purchasing or selling such article on the most favorable terms.’’ There is a 
separate provision concerning fair and equitable treatment of the nationals, 
companies and commerce of each party (as compared with that accorded 
those of third countries) by a monopoly or agency of the other party estab- 
lished or maintained for the sale of services.*? With respect to the award- 
ing of public contracts and concessions, a matter not within the purview 
of ordinary reciprocal trade agreements, there is again a rule of fair and 
equitable treatment.** 

The treaty with China contains a general reaffirmation by the parties of 
their adherence to a program of purposes and policies open to participation 
by ‘‘all other countries of like mind . . . directed to the elimination of all 
forms of discriminatory treatment and monopolistic restrictions in interna- 
tional commerce.’’ ** The treaty with Italy does not contain a comparable 
clause, but does include an anti-cartel paragraph, wherein the parties ‘‘agree 
that business practices which restrain competition, limit access to markets or 
foster monopolistic control, and which are engaged in or made effective by 
one or more private or public commercial enterprises or by combination, 
agreement or other arrangement among public or private commercial enter- 
prises may have harmful effects upon the commerce between their respective 
territories’’; the parties further agree that at the request of either of them 

41 Art. XVIII, par. 1, treaty with Italy; Art. XX, par. 1, treaty with China. 

42 There is, in the protocol accompanying each treaty, an exception for postal services 
(par. 3 of protocol with Italy and par. 8 of protocol with China). 

43 Art. XVIII, par. 2, treaty with Italy; Art. XX, par. 2, treaty with China. 
The treaty with Italy contains a provision (Art. XXIV, par. 6) not found in com- 
mercial treaties of the type which the United States made between 1923 and 1938, to 
the effect that no enterprise of either party which is publicly owned or controlled shall, 
if it engages in listed kinds of activities within the territories of the other party, claim 
or enjoy, either for itself or its property, immunity therein from taxation, from suit, 
from execution of judgment, or from any other liability to which a privately owned and 
controlled enterprise is subject in such territories. On the current tendency with respect 
to jurisdictional immunities of government corporations, see Philip C. Jessup, A Modern 


Law of Nations (1948), p. 20. 
44 Art. XV. 
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there will be consultation with respect to any such practice and that each 
party will take such action as it deems appropriate with a view to eliminat- 
ing such harmful effects.** 

Provisions relating to exchange control afford another point of contrast 
with earlier models. The relationship between these provisions and those 
parts of the treaties which have to do with quantitative restrictions upon 
imports, does not seem to require extended discussion. In addition to the 
clauses already noted concerning exchange withdrawal privileges after 
property expropriations or in the event of disqualification to inherit immov- 
able property,*® there is agreement that, in the event either party estab- 
lishes or maintains any form of control of the means of international pay- 
ment or of international financial transactions, there will be non-discrimina- 
tory treatment (as to some matters on a most-favored-nation basis and as to 
others on a national treatment basis). The Additional Protocol acecompany- 
ing the treaty with Italy, which takes into account in a realistic way the 
economie difficulties which Italy faces and seems likely to face, contains 
provisions which would seem to go far toward introducing flexibility into 
the treaty plan, especially during the transition period of recovery from 
the recent war. 

Navigation articles of the new treaties contain less in the way of novelties, 
as compared with pre-1939 formulations, than do the establishment or 
strictly commercial provisions. ‘‘ Vessels,’’ as used in the new treaties, are 
to include all vessels of either High Contracting Party, whether privately 
owned or operated or publicly owned or operated.*’ Flag recognition, the 
right to enter ports open to foreign commerce and navigation, and distress 
entry are matters that have traditionally been covered in this type of treaty. 
In other provisions it is sought to assure that goods will not be discriminated 
against in one party state because of their having been imported in vessels 
of the other party state.** The national treatment principle receives broad 
application with respect to treatment of vessels in port, but, in accordance 
with the traditional policy of the United States, is not applied as to the 
coasting trade and inland navigation. The treaty with Italy, although not 
that with China, even excepts the coasting trade and inland navigation from 
the operation of the most-favored-nation principle.*® 

Freedom of transit is the subject of somewhat detailed provisions in each 
of the new treaties, and there is some variance from the wording of inter- 
war commercial treaties. In the case of nationals of either party, enjoy- 
ment of freedom of transit through the territory of the other party does 
not depend upon whether the beneficiaries are going to or coming from their 


45 Art. XVIII, par. 3. 

46 Note 40, supra. 

47 Art. XIX, par. 1, treaty with Italy; Art. XXI, par. 2, treaty with China. 
48 Art. XXI, par. 1, treaty with Italy; Art. XXIII, par. 1, treaty with China. 
49 Art. XXII, par. 2. 
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own country. There is provision for customs custody of articles and bag- 
gage in transit, and a specification of one year as the time limit for exporta- 
tion without payment of customs duties or similar charges.*° 

In the general exceptions article of each of the postwar treaties are a num- 
ber of provisions which appear to have been the result of experience with 
reciprocal trade agreements. There are some, however, which have definite 
novelty, as, for example, the sub-paragraph in the treaty with Italy which 
states that nothing in the treaty shall be construed to prevent the adoption 
or enforcement by either party of measures ‘‘relating to fissionable ma- 
terials, to materials which are the source of fissionable materials, or to radio- 
active materials which are by-products of fissionable materials.’’ °! Follow- 
ing practice which has been consistently adhered to by the United States 
since the Senate attached a reservation on the point to the commercial treaty 
signed with Germany in 1923, the parties to the new treaties make it clear 
that the treaty provisions shall not be construed to affect existing laws re- 
lating to immigration or the right to enact laws relating to immigration. 
There is, however, as an exception to this general rule, a provision for the 
admission of treaty merchants, such as are envisaged under Section 3 (6) 
of the Immigration Act of 1924,5* on a most-favored-nation basis.** 

The article in each treaty concerning the territorial scope of its applica- 
tion refers to the territories of each party to which the provisions of the 
treaty are to extend as comprising ‘‘all areas of land and water under the 
sovereignty or authority’’ of either party, except the Panama Canal Zone. 
Omitted from this article is any mention of the word ‘‘air,’’ inclusion of 
which in the comparable article of the commercial treaty signed with Ger- 
many in 1923 led one publicist to conclude that rights might thereby have 
been given to civil aircraft of each party to fly in the airspace of the other 
party.°* As is well known, it is the practice of the United States to con- 
clude separate agreements in the field of aviation rather than to give, in 
general commercial treaties, rights as to aircraft. At the same time the 
broad principles of the commercial treaties on such matters as immunity 
from discriminatory taxation of property, rights of entry for airborne 
freight, and rules concerning due process and compensation in the event of 
expropriation, would apply to aircraft and the cargo thereof. 

There is no mention, in the territorial article of the treaties, of enemy 
territory still under military occupation, but it would seem to be clear that 
territory in Germany and Japan under military occupation through joint 


50 Art. XXIII, treaty with Italy; Art. XXV, treaty with China. 

51 Art. XXIV, par. 1 (c). 

528 U.S. C. (1948), sec. 203. : 

53 Art. II, par. 4, treaty with China; Art. XXIV, par. 7, treaty with Italy. 

54 Hampton D. Ewing, ‘‘Untested Air Rights in Our Treaties of Friendship, Com- 
merce and Consular Rights,’’ Air Law Review, Vol. 4 (1933), pp. 48-57. The view was 
apparently not accepted by the Department of State. 
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arrangement with other Allied Powers is not under any single state’s ‘‘sov- 
ereignty or authority.’’ Certain islands in the Pacific formerly adminis- 
tered by Japan, are, however, mentioned in the later of the two new treaties. 
When the treaty with China was signed, the Trust Territory of the Pacific 
Islands had not been allocated to the United States. It had been allocated 
at the time of the signature of the treaty with Italy, which excepts from 
the operation of the treaty’s provisions this strategic Trust Territory, save 
to the extent that the President of the United States shall by proclamation 
extend those provisions to such Trust Territory.*® Agreement upon a simi- 
lar exception was effected through an exchange of notes with China at the 
time ratifications of the treaty with that country were exchanged. 

A decided innovation (in these treaties as compared with commercial 
treaties of the inter-war period) occurs in the article concerning the settle- 
ment of any dispute between the parties as to interpretation or application 
of each of these treaties. Those disputes which the parties do not satisfac- 
torily adjust by diplomacy ‘‘shal! be submitted to the International Court of 
Justice’’ unless the parties shall agree to settlement by some other pacific 
means.°® In the course of consideration of the treaties by the subcommittee 
of the Senate Foreign Relations Committee, the question was raised of the 
consistency of these proposed compromissary clauses with Senate Resolution 
196, adopted August 2, 1946,°* which, while accepting the jurisdiction of the 
International Court of Justice under the Optional Clause, did so with some 
reservations, notably that relating to questions of domestic jurisdiction. In 
support of the view that there was no conflict between the provisions of the 
new treaties and the Senate resolution referred to, the Department of State 
submitted for the record an expianatory statement. This drew attention to 
the fact that the negotiations which led to the signing of the treaty with 
China began in February, 1946, and that in May, 1946, officers of the De- 
partment had conferred with the then Chairman and other members of the 


Foreign Relations Committee in regard to wording in the draft treaty con- 


cerning the settlement of disputes as to interpretation or application. 
It was emphasized that ‘‘. . . the Department was then seeking to develop 
a sound and generally acceptable compromissory clause for treaties of this 
type.’’°S The Department’s feeling, the statement continued, was that 

55 Art, XXV. 

56 Art. XXVI, treaty with Italy; Art. XXVIII, treaty with China. There is a slight 
difference in wording, the former treaty using the words ‘‘shall not satisfactorily adjust 
by diplomacy,’’ while the latter uses the words ‘‘can not satisfactorily adjust by 
diplomacy,’’ in referring to disputes which shall be submitted to the International Court. 

57 The subsequent declaration of the President of the United States accepting the 
Optional Clause jurisdiction, subject to the exceptions which the Senate had thought 
necessary, is in Department of State, Treaties and Other International Acts Series, No. 
1598. 

58 Hearings (cited in note 30, supra), at pp. 29-30. 
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questions arising under this treaty are matters which the United States 
would wish to see submitted to the International Court of Justice, and 
that it would be in the public interest for the United States to be able to 
bring, without restriction, before that Court any disputes arising be- 
cause of the interpretation or application by China of the provisions of 
this treaty in such a way as to be detrimental to the interests of the 
United States. 


The Senate resolution had applied a reservation concerning domestic juris- 
diction questions to a commitment to refer four ‘‘extensive’’ categories of 
questions, of which the interpretation of treaties was only one, and the ex- 
ception which the resolution inserted stood as ‘‘a possible protection against 
this country’s being cited before the Court by any one of a large number of 
states, some of which might conceivably try to bring before the Court, as 
related to a question of international law, questions such as our policy as to 
immigration, the Continental Shelf, or some other domestic matter.’’ In 
contrast, the provision in the proposed bilateral treaty—a special, not a gen- 
eral, compromissary clause—was to apply to a treaty on which there was a 
voluminous documentation indicating the intention of the parties. Further- 
more, the treaty dealt with subjects ‘‘common to a large number of treaties, 
concluded over a long period of time by nearly all nations,’’ and much of 
the subject-matter (in some cases almost the identical language) had been 
adjudicated in national courts. Authorities for the interpretation of the 
proposed bilateral treaty were, therefore, to a considerable extent established 
and well known. 

In view of the considerations set out in the statement, and also of excep- 
tions made in the bilateral treaty itself for certain subjects, such as immi- 
gration, traffic in military supplies, and measures necessary ‘‘for the 
protection of the essential interests of the country in time of national emer- 
gency,’’ it was not thought by the Department of State that the Government 
of the United States would be impleaded in a matter in which it would be 
embarrassed. Two existing commitments of the country were referred to 
in support of the view that such a step as that proposed was not entirely 
without precedent. The first of these was the International Civil Aviation 
Convention,*® Articles 84 and 85 of which are in point. As a second prece- 
dent was mentioned another multilateral commitment. ‘‘It would .. . ap- 
pear,’’ the Department’s statement submitted, ‘‘that the jurisdiction of 
the Court in questions arising under the constitution of the International 
Labor Organization (Treaty Series No. 874) is not limited by any con- 
ditions such as are established in Senate Resolution 196.’ 

The Senate Foreign Relations Committee apparently accepted as sound 
the views of the Department of State,°° and made it possible for the Execu- 
tive to accept in advance for the first time in a bilateral commercial treaty 


59 Department of State, Treaties and Other International Acts Series, No. 1591. 
60S, Ex. Repts. (cited in note 32, supra), at p. 6 in each report. 
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of the United States the jurisdiction of an international agency for the 
settlement of disputes as to interpretation or application. With the coming 
into effect of the new treaties, it would appear that a party would be able 
to cite the other party before the International Court without the necessity 
of concluding any further agreement for the actual reference.*' 


II. Relation to General Economic Foreign Policy 


In the foregoing pages there has been a brief survey of the substantive 
contents of the new postwar commercial treaties, particularly as seen along- 
side earlier treaties of the same general type. A perhaps more practical 


undertaking involves the determination of the place and purpose of such 
treaties in relation to other conventional devices in economic foreign policy. 

The bilateral commercial treaty is but one of a number of types of inter- 
national instruments for the formulation and application of such policy, 
although, in the case of the United States, it is the oldest one, the first treaty 
of amity and commerce being that which was signed with France on Febru- 
ary 6, 1778.°° The long period of time over which a commercial treaty may 
be used is impressively illustrated in the one with Great Britain, signed on 
July 3, 1815,°* which is still in force. There is no hard and fast design for 
bilateral commercial treaties, although, as has been seen, certain general 
principles of non-discriminatory treatment tend to find expression in them 
with great frequency. The policy of the United States in the period be- 
tween the two World Wars was to include in this type of treaty provisions 
concerning consular functions, privileges and immunities, but this is now 
not ordinarily done, consular matters being handled in separate conven- 
tions.°* A distinctive feature of present-day treaties of friendship, com- 
merce and navigation, as the United States employs them, is that they are 
mainly assertive of principles, and that no schedules of specific duties are 
attached to them. There is no effect on tariff rates, in the sense of reduc- 
tions or bindings, although the parties normally agree to rules of non-dis- 
crimination with respect to tariffs as well as various other matters. 

It is obvious that such treaties can be usefully integrated with, or made 
to accompany, international agreements of other types, such as those on 
double taxation. In the new treaties with Italy and China an exception for 
benefits enjoyed under double taxation agreements with third states is made 


61 For background statement, especially on the position which the Senate has taken 
in the past on the matter of actual modes of referring, see Robert R. Wilson, ‘‘ Clauses 
Relating to Reference of Disputes in Obligatory Arbitration Treaties,’’ this JouRNAL, 
Vol. 25 (1931), pp. 469-489. 

628 Stat. 12. On the extent to which this first treaty recorded what the French 
rather than what the Americans desired, see Vernon G. Setser, The Commercial Reci- 
procity Policy of the United States, 1774-1829 (1937), pp. 15-22. 

63 8 Stat. 228. 

64See Quincy Wright, ‘‘A Model Consular Convention,’’ this JouRNAL, Vol. 42 
(1948), pp. 866-868. 
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in connection with most-favored-nation treatment in the field of internal 
taxation.®> Likewise, in connection with civil aviation matters there is op- 
portunity for correlation.*°® For example, a transit article in a treaty of 
friendship, commerce and navigation providing, as do the two new postwar 
treaties, that either party may require that baggage and other articles in 
transit be entered at the proper customhouse and be kept in customs cus- 
tody, may have an express exception for agreements concerning non-stop 
flights by aircraft, as does the new treaty with China, or, without such ex- 
press exception, may be modified by a later agreement between the parties 
on this point. 

With respect to industrial property, a subject on which the United States 
has other commitments in both multilateral and bilateral form,®* the new 
commercial treaties contain national treatment and most-favored-nation pro- 
visions.°® The treaty with China goes further, in that it sets up a standard 
to be maintained by legislative and administrative action—‘‘effective pro- 
tection’’ in ‘‘exclusive use’’—and requires that remedy against unauthor- 
ized use of patented property be available through civil action.* 

The standard of effective protection in exclusive use as to literary and 
artistic property is also provided in the treaty with China. From this there 
was, as has been seen,*° an express exception for translations, and this ex- 
ception occasioned a reservation by the Senate. There are no specific pro- 
visions on literary and artistic property in the treaty with Italy, and there 
would seem to be sufficient reason for dealing with such property in special 
arrangements outside the provisions of commercial treaties, when this is 
practicable. In the case of the Philippines, with which country, as has been 
noted, the United States has recently been reported to be conducting nego- 
tiations looking to the conclusion of a commercial treaty, a separate under- 
standing coneerning copyright has been announced.”! 

Among the more specialized types of international agreements which re- 
late to subject-matter that is also touched upon in general commercial 
treaties are those concerning commercial travelers, treaties such as are in 
effect between the United States and each of a number of Latin American 
Republies.’? Commercial treaties of the inter-war period contained rather 

65 Art. IX, par. 3, treaty with Italy; Art. X, par. 2, treaty with China. 

66 See note 54, supra. 

67 See, for example, the Convention for the Protection of Industrial Property, signed 
June 2, 1934 (53 Stat. 1748). The development with respect to participation by the 
United States is summarized in C. C. Hyde, International Law Chiefly as Interpreted 
and Applied by the United States (1945 ed.), Vol. I, pp. 680-685. 

68 Art. VIII, treaty with Italy; Art. IX, treaty with China. 

69 See also the provision in par. 5 (b) of the protocol accompanying the treaty with 
China, this JoURNAL, Supp., Vol. 43 (1949), p. 51. 

70 Notes 29, 30 and 32, supra. 

71 Department of State Bulletin, Vol. XIX, No. 487 (Oct. 31, 1948), p. 562. 

72 See treaties which the United States concluded with Uruguay in 1918 (41 Stat. 
1663), Guatemala in 1918 (ibid. 1669), Panama in 1919 (ibid. 1696), Venezuela in 
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detailed provisions on the same subject,’* but the new treaties contain 
only brief most-favored-nation clauses." 

Should it become the policy of the United States to conelude special in- 
struments on the tenure and disposition of real and personal property,” 
these might supplement general commercial treaties or, if there were no such 
treaties in effect with the particular countries, might come within the reach 
of most-favored-nation clauses in commercial treaties with other countries. 
Bilateral petroleum agreements, such as that which was projected between 
the United States and Great Britain in 1945 but not subsequently perfected, 
might come in for consideration in somewhat the same manner. 

Perhaps the most obvious type of international economic agreement with 
which the treaties of friendship, commerce and navigation require to be in- 
tegrated, however, is the trade agreement. It has been noted that some of 
the principles, and even the wording, in the commercial articles of the gen- 
eral treaties reflect experience with reciprocal trade agreements of the 
period since 1934. On certain matters (including general most-favored- 
nation treatment with respect to imports and exports, the use of commer- 
cial considerations by state trading agencies, the requirement of public 
notice and the use of representative periods in the administration of quan- 
titative restrictions on imports and exports, and non-discriminatory taxa- 
tion of imported as compared with like domestic articles) the new treaties 
tend to follow substantially the provisions found in some of the more recent 
trade agreements. There are, however, provisions as to other matters, such 


as the rule of fair and equitable treatment with respect to the awarding of 
public contracts and concessions, which are outside the scope of ordinary 
bilateral trade agreements.*® 

With the launching of the movement for a multilateral arrangement in 
the form of the Charter for the International Trade Organization,” and 
with the coming into effect provisionally of the General Agreement on 
Tariffs and Trade, signed at Geneva on October 30, 1947,** the relating of 


1919 (ibid. 1719), El Salvador in 1919 (ibid. 1725), and Paraguay in 1919 (42 Stat. 
2198), 

73 See, for example, Arts. XIV and XV of the 1923 treaty with Germany, cited in 
note 6, supra. 

74 Art. X, treaty with Italy; Art. XI, treaty with China. 

75 The latter type of agreement is illustrated in the bilateral conventions with Great 
Britain (Jan. 13, 1902, 32 Stat. 1914) and with Guatemala (Aug. 27, 1901, ibid. 1944). 
See also the Supplementary Convention with the United Kingdom, Australia and New 
Zealand, signed May 27, 1936 (55 Stat. 1101). 

76 Note 43, supra. 

77 Robert R. Wilson, ‘‘ Toward a World Conference on Trade and Employment,’’ this 
JOURNAL, Vol. 41 (1947), pp. 127-131; and ‘‘ Proposed ITO Charter,’’ ibid., pp. 879- 
885. References to the Charter in the following pages are to the Havana Charter for an 
International Trade Organization, Department of State Publication No. 3206 (Com- 
mercial Policy Series 114). 

78 Dep>rtment of State, Treaties and Other International Acts Series, No. 1700. 
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effort on this wider front to bilateral commercial treaties presents new ques- 
tions. One of these is taken into account in a sub-paragraph in the general 
exceptions article of each of the new treaties, it being there provided that 
most-favored-nation commitments in the bilateral treaties shall not apply to 
‘‘advantages accorded to third countries pursuant to a multilateral eco- 
nomic agreement of general applicability, including a trade area of sub- 
stantial size, having as its objective the liberalization and promotion of 
international trade or other international economic intercourse, and open 
to adoption by all the United Nations.’’*® It is, of course, possible that 
some countries with which the United States will conclude treaties of 
friendship, commerce and navigation will not be members of the Interna- 
tional Trade Organization. If it may be assumed that the United States 
will be a member, the question then arises of what benefits the non-member 
countries may rightfully claim from the United States under most-favored- 
nation commitments in the bilateral treaties. If it is remembered that even 
as between ITO members the Charter envisages some differential treatment 
as to customs duties and charges (according to whether or not the members 
negotiate tariff reductions, such as those now provisionally in foree under 
the General Agreement on Tariffs and Trade), the exception clause quoted 
above does not seem unfair or inequitable. It would appear, however, that 
if any of the other members of the ITO enter into negotiations as contem- 
plated in the Charter and actually conclude with the United States tariff- 
reducing agreements within the framework of the multilateral plan, the 
non-member of the ITO which is a party to a bilateral treaty of commerce 
with the United States (containing an unconditional most-favored-nation 
ecmmitment, but subject to the exception clause as quoted) could not by vir- 
tue of the treaty rightfully claim the most favorable treatment which the 
United States will accord. If substantially all the states of the world do 
eventually enter the projected Trade Organization, the problem will not be 
a permanent one. During the early years of the new multilateral experi- 
ment it seems likely to present problems in law as well as administration. 

Apart from the question of non-generalization of advantages to non- 
members of the ITO, there is the matter of adapting the language of the 
commercial articles in the bilateral treaties so as to effect harmony with the 
Charter. The latter instrument (in Article 12) anticipates bilateral ar- 
rangements between members of the Organization. That there are some 
divergences in wording of articles of the Charter and the two particular bi- 
lateral treaties under discussion, even where there would appear to be no 
serious differences of a substantive sort, is illustrated in provisions con- 
cerning the publication and administration of trade regulations,®° non-dis- 


79 Art. XXIV, par. 3 (c), treaty with Italy; Art. XXVI, par. 3 (c), treaty with China. 
80 See Art. 38, par. 1 of the Charter in relation to Art. XV, par. 1 of the treaty with 
Italy and Art. XVI, par. 1 of the treaty with China. 
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criminatory treatment to be accorded by state trading agencies,*' the time 
of going into effect of measures effecting advances in rates of duty or other 
charges on imports,*? and conditions governing transit.** It is, however, in 
connection with quantitative restrictions that the greatest divergence ap- 
pears. The two new bilateral treaties provide for non-discriminatory 
application of quotas and the allotment to the other party, by the party 
administering the quantitative restrictions, of a share based upon a previ- 
ous representative period, ‘‘account being taken insofar as practicable of 
any special factors which may have affected or may be affecting the trade’’ 
in any particular article. The Charter, on the other hand, contains the 
rule that: 


No prohibitions or restrictions other than duties, taxes or other charges. 
whether made effective through quotas, import or export licenses or 
other measures, shall be instituted or maintained by any Member on 
the importation of any product of any other Member country or on the 
exportation or sale for export of any product destined for any other 
Member country.** 
From this rule certain deviations are to be permitted in exceptional cireum- 
stances; there are also certain other qualifying provisions which need not be 
the subject of extended comment here.*® Nevertheless, the Charter in its 
general rule on the point proscribes quantitative restrictions as between 
members of the ITO, while the new commercial treaties do not proscribe 
them but seek to have reasonably non-discriminatory administration, as be- 


tween the parties, of quantitative restrictions. 
In still other respects the Charter’s provisions go further than do pro- 
visions of the new bilateral treaties on the same subject-matter, for example, 


86 


with regard to action to be taken against restrictive business practices. 
On the other hand, the conclusion of bilateral treaties between members of 
the ITO should make it possible for the parties to these treaties to go further 
on some matters, in their relations inter se, than the common denominator, 
the Charter, requires them to go. 


81See Art. 29 of the Charter in relation to Art. XVIII, par. 1 of the treaty with 
Italy and Art. XX, par. 1 of the treaty with China. 

82 See Art. 38, par. 2 of the Charter in relation to Art. XV, par. 2 of the treaty with 
Italy and Art. XVII, par. 2 of the treaty with China. 

88 See Art. 33 of the Charter in relation to Art. XXIII of the treaty with Italy and 
Art. XXV of the treaty with China. 

84 Art. 20, par. 1. 

85 See comment on them in Department of State Publication No. 3206, pp. 11-13. 

86 See Chap. V of the Charter in relation to Art. XV of the treaty with China and Art. 
XVIII, par. 3 of the treaty with Italy. 

Space limitations of a brief article preclude discussion of the pertinent provisions of 
the new commercial treaties in relation to provisions of the Charter with respect to 
investment (Chap. III, particularly Art. 12). Foreign investment provisions in the 
Charter are the subject of critical comment by Lester H. Woolsey in this JourNAL, Vol. 
42 (1948), pp. 121-128. 
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If the United States, while continuing its strong advocacy of the multi- 
lateral instrument which is the ITO Charter, is to continue to include in its 
treaties of friendship, commerce and navigation commercial provisions 
comparable with those in the new treaties with Italy and China, discrep- 
ancies may conceivably be taken care of by special language in the bilateral 
treaties which would prevent their undermining the Charter plan. It 
might, for example, be made clear that for such time as either party to such 
a bilateral treaty may be a member of the ITO or a party to the General 
Agreement Concerning Tariffs and Trade, nothing in the treaty (or, per- 
haps, in specified parts of it, since an all-over modifier might not be neces- 
sary) would preclude action by that party required or permitted to be taken 
by the Charter or the General Agreement, as the case might be. This is the 
method which China and the United States have used.*’ 

Such a means of reconciling provisions of the two kinds of instruments 
used to implement an economic foreign policy would permit emphasis in 
each, although not necessarily in identical terms, upon certain principles, 
such as that of non-discriminatory treatment of imported articles as com- 
pared with domestic ones.** At the same time, the linking up of the Char- 
ter and a bilateral treaty might provide the basis for an answer to those 
countries which, unlike the United States, do not as a matter of policy 
ordinarily concede most-favored-nation treatment as to customs duties in an 
instrument to which there are no inducements in the form of schedules or of 
commitments to negotiate for tariff reductions. Furthermore, it would be 
a way of taking into account the fact that some states which signed the 
Havana Charter of the ITO, thereby accepting Chapter [V (on Commer- 
cial Policy), possibly did so in consideration of the Charter’s containing 
other provisions in which they were more interested than they were in the 
commercial policy provisions as embodied in Chapter IV of the Charter 
or in the commercial provisions of a typical treaty of friendship, commerce 
and navigation. The essential objectives of these treaties and of the Char- 
ter would appear to be the same.*® 


III. Relation to Commitments and Responsibilities 
in the United Nations System 


As in the case of any particular agreement or series of agreements which 
the United States might make today, it is necessary, in order to attain some 


87 See exchange of notes effected at the time ratifications of the Sino-American treaty 
were exchanged. Department of State, Treaties and Other International Acts Series, 
No. 1871. 

88 See Art. 18 of the Charter in relation to Art. XVI, par. 1 of the treaty with 
Italy and Art. XVIII, par. 1 of the treaty with China. 

89 On the place of the treaties in general economic foreign policy, see Woodbury 
Willoughby, ‘‘Commercial Foreign Policy of the United States,’’ Department of State 
Bulletin, Vol. XIX, No. 480 (Sept. 12, 1948), at pp. 325-328. 
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reasonable perspective, to consider the new patterns in commercial treaties 
from the point of view of their harmonization with the international com- 
mitments and responsibilities which the United States has accepted in the 
United Nations system. To these bilateral treaties, as to all other treaties 
and international agreements which the country might make, the rule of 
Article 103 of the United Nations Charter would, of course, apply. Aside 
from the rule, however, there is to be found in the bilateral instruments 
themselves language relating them to central United Nations purposes. 
Thus the general exceptions article in each of the treaties provides that 
nothing in the agreement shall be construed to prevent the adoption or en- 
forcement by a party of measures ‘‘necessary in pursuance of obligations 


90 


In somewhat 


for the maintenance of international peace and security. 
the same manner the article on military service in each of the treaties refers 


to periods of time when either party may be ‘‘enforcing measures . . . in 
pursuance of obligations for the maintenance of international peace and 
security.’’ 

Some of the matters dealt with in one or both of the new treaties touch 
upon objectives which have come to engage the attention of specialized bodies 
within the framework of the United Nations. This would apply to prin- 
ciples which the treaties have in common with the ITO Charter, the latter 
being an enterprise under the Economie and Social Council. More partic- 
ularly, it has been seen that there is in the treaty with Italy a provision in 
regard to freedom of reporting, a phase of the broad freedom of informa- 
tion which has come to be rather frequently under discussion at international 
conferences,*? and which would appear to be an objective that may prop- 
erly be sought not merely through multilateral, but also through bilateral 
treaty effort.** 

Through the so-called establishment provisions, the new commercial 
treaties seek to provide a satisfactory legal framework for cultural as well 
as trade relations. Except in a few matters, notably the freedom of report- 


90 Art. XXIV, par. 1 (e), treaty with Italy; Art. XXVI, par. 1 (d), treaty with 
China. The former treaty also includes in the general exceptions article a statement to 
the effect that provisions according most-favored-nation treatment shall not apply to 
“advantages which, pursuant to a decision made by the United Nations or an organ 
thereof or by an appropriate specialized agency in relationship with the United Nations, 
may hereafter be accorded by either High Contracting Party to areas other than those 
enumerated in subparagraph (d) of the present paragraph.’’ (Art. XXIV, par. 3 (e).) 

$1 Art. XIII, par. 2, treaty with Italy; Art. XIV, par. 2, treaty with China. 

92 Robert R. Wilson, ‘‘International Law and Proposed Freedom of Information,’’ 
this JouRNAL, Vol. 39 (1945), pp. 790-793; see also John B. Whitton, ‘‘The United 
Nations Conference on Freedom of Information,’’ this JouRNAL, Vol. 43 (1949), p. 73. 

93 For a statement on freedom of information made by Mr. Thorp of the United 
States at a plenary session of the Economic and Social Council on Aug. 27, 1948, see 
Department of State Bulletin, Vol. XIX, No. 481 (Sept. 19, 1948), pp. 378, 385. 
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ing and ‘‘liberty of conscience and freedom of worship,’’ ** they look to 
rights on a contingent (most-favored-nation or national treatment) basis 
rather than on a more absolute one. To a considerable extent, however, 
what is sought would fit in with United Nations efforts in the field of human 
rights. Without prejudice as to whether some of them may not already 
be rightfully claimable by aliens under customary international law, such 
rights as those relating to access to courts, if specified in many bilateral 
treaties, would seem to coalesce with what is grounded in custom or secured 
through multilateral convention. 

International commitments in multilateral form with respect to financial 
and monetary matters also affect what may be done in bilateral commercial 
treaties. Since international trade cannot be dissociated from the means 
of international payments, provisions in those treaties relating to foreign 
exchange assume special significance. Each of the new treaties of friend- 
ship, commerce and navigation contains an article on non-discriminatory 
administration of exchange controls,®* also provisions for exchange with- 
drawal following expropriation of property.*%* The treaty with China has, 
in addition, provision for exchange withdrawal in the event of disqualifica- 
tion (on account of alienage) to inherit immovable property.** In the gen- 
eral exceptions article of each treaty there is a statement to the effect that 
nothing in the treaty shall be construed to prevent the adoption or enforce- 
ment by either party (being a member of the International Monetary Fund) 
of measures imposing exchange restrictions in conformity with the Articles 


of Agreement of the Fund, provided the party does not use its privileges 
under Article VI, Section 3 of the aforesaid Articles of Agreement so as to 
impair any provision of the treaty. The treaty with Italy has, in the same 
sub-paragraph, a further statement, as follows: 


provided that either High Contracting Party may, nevertheless, regu- 
late capital transfers to the extent necessary to insure the importation 
of essential goods or to effect a reasonable rate of increase in very low 
monetary reserves or to prevent its monetary reserves from falling to 
a very low level. If the International Monetary Fund should cease to 
function, or if either High Contracting Party should cease to be a mem- 
ber thereof, the two High Contracting Parties, upon the request of 
either High Contracting Party, shall consult together and may con- 
clude such arrangements as are necessary to permit appropriate action 
in contingencies relating to international financial transactions com- 
parable with those under which exceptional action had previously been 
permissible. 


94 The right as to activities in this connection is limited to those ‘‘not contrary to 
public morals.’’ In the treaty with Italy are added the words ‘‘or public order.’’ 
(Art. XI, treaty with Italy; Art. XII, treaty with China.) 

95 Art. XVII, treaty with Italy; Art. XIX, treaty with China. 

96 Art. V, par. 2, treaty with Italy; Art. VI, par. 2, treaty with China. For rules 
of interpretation of the portion of the former treaty referred to, see the Additional 
Protocol to that treaty, pars. 5 and 6. 

97 Art. VIII, par. 2. See note 40, supra. 
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It will be noted that there is a limiting proviso in that part of each of the 
new treaties which makes an exception for measures taken under the Bret- 
ton Woods plan. The latter allows rather broad freedom to member states 
in the matter of regulating capital transfers. The stricter rule of the bi- 
lateral treaties (where capital transfers following expropriation of prop- 
erty are involved and, in the case of the treaty with China, where there has 
been disqualification, by reason of alienage, to inherit immovable property ) 
would constitute a lex specialis for the parties, alongside the multilateral 
agreement which would otherwise apply in their relations inter se if both 
were members of the Fund. With the exception of the rule as to the special 
types of capital transfers to which the limiting provisos apply, there is no 
departure from the provisions of the Bretton Woods articles. 

With United Nations economic coédperation now a ‘‘living reality, in- 
tegration of new commercial treaties with existing techniques of codperation 
becomes a very practical phase of their development. Nor is the task con- 
fined to integration with primarily economic undertakings or to measures 
already adopted. As has been seen, it may have to do with anticipated 
commitments or action in connection with maintenance of international 
peace and security. Exceptions having to do with arms traffic conceivably 
might serve purely national purposes or purposes involving international 
cooperative action. While the treaty with China makes a general exception 
for the adoption or enforcement of measures ‘‘relating to the traffic in arms, 
ammunition and implements of war, and, in exceptional circumstances, all 


98 


other military supplies,’’ the treaty with Italy, signed nearly fifteen months 
later, has a slightly more detailed provision on this (including production 
as well as traffic, and referring also to materials carried for the purpose of 
maintaining a military establishment), and refers, in a sub-paragraph of the 
general exceptions article, to fissionable materials.®° ' 


IV. Conclusion: Possible Utility of the Treaties 


In the foregoing pages a brief survey has been attempted (rather than 
anything approaching a complete analysis) and an effort made to indicate, 
at least illustratively, how the new treaties of friendship, commerce and 
navigation may fit in with other means of formulating and carrying out eco- 
nomic foreign policy and with the role of international cooperation which 
the United States has undertaken in the United Nations system. It has 
been seen that the treaties reflect an effort to make them responsive to the 
needs for assurances (some of them in new forms) of non-discriminatory 
treatment of individuals and corporations, goods, and vessels. Related to 
general international law and to other treaties by some express provisions, 


98 Norman Burns, ‘‘United Nations Economie Cooperation,’’?’ Department of State 
Bulletin, Vol. XIX, No. 489 (Nov. 14, 1948), pp. 598, 601. 
99 See note 51, supra. 
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they go further than preéxisting law or treaties obligate the parties to go in 
various matters. 

The element of mutuality involved in this process merits emphasis. In 
this connection the view is not infrequently heard that, while they are in 
terms on a mutual basis as to nearly every subject-matter treated, the great 
disparity in the strength and capacity of the parties for the enjoyment of 
rights makes treaties of this general type mainly one-way arrangements for 
the benefit of American traders and investors. This view seems to lack 
persuasive quality for several reasons. In the first place, to say that a 
treaty which is cast in mutual terms is in fact ‘‘unequal’’ or perhaps ‘‘im- 
perialistic’’ because one party is relatively strong and unified and the other 
is not,'°° would tend to the conclusion that all treaties are ‘‘unfair’’ in some 
measure and that treaty-making is undesirable, for it would hardly happen 
that the parties to any treaty would be of exactly the same strength and 
commercial importance and possessed of equal capacity to enjoy rights and 
privileges under each of the provisions. In the second place, the view is 
opposed by the fact that under a number of provisions the foreign states 
which are parties to the treaties under discussion in the present article 
(both of which have sizable numbers of nationals resident in the United 
States who are potential beneficiaries under the establishment articles) ac- 
tually stand to gain more than will the United States, national treatment 
in the particular matters involved being more liberal in this country than 
in the foreign ones. A specific example of a provision in these treaties which 
experience has shown to have real benefits for the foreign business man is 
the ‘‘treaty-merchant”’ clause.**! In the third place, the benefits to a rela- 
tively undeveloped state from the flow of capital from another country, 
when the receiving state gives assurances in treaty form against confisca- 
tiom or discriminatory treatment, may over the long run be greater than 
the benefits to the state of the investors.?° 

That the new treaties do not contain all that American business interests 
might like to have in the way of commitments from the other party states, 
would probably be admitted. In the case of the treaty with China this was 
indicated by the criticism from certain quarters when the hearings were 
held before the Senate subecommittee.’°* On the other hand, it will hardly 
be denied that the treaties contribute in some measure to the establishment 


100 John King Fairbank, in his volume, The United States and China (1948), observes 
(p. 328) that when the new commercial treaty with China was signed, ‘‘its egalitarian 
provisions were viewed by cynics as an open door for American commercial exploitation 
of China, with no bar to similar Chinese exploitation of the United States—providing 
China had the wherewithal.’’ 

101 See notes 52 and 53, supra. 

102 Cf, Austin Foster, ‘‘Investment Capital Is No Tourist,’’? United Nations World, 
October, 1948, pp. 48-50. The article provides a useful commentary on the new Italo- 
American commercial treaty. 

103 Hearings (cited in note 30, supra), especially at pp. 70-75. 
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of legal bases upon which nationals and companies of one party may trade 
with the other party and engage in activities within its territory. It re- 
mains to be seen whether rights and privileges under such treaties as these 
will, with the development of the international legal system, be enjoyed in a 
world community better ordered than the world has been in the past, one 
in which business practices, for example, will be under more international 
supervision than has heretofore been the case. Furthermore, the com- 
promissary clauses assure that, in the last analysis, not each interested party 
for itself (although in the first instance there would have to be interpreta- 
tion or application by a party in order to give rise to a dispute), but the 
principal judicial agency of the United Nations, will have the role of final, 
authoritative interpreter of the treaty provisions. 

A mere study of texts of treaties of the type under discussion does not 
serve adequately to indicate their potentialities. The effectiveness with 
which they can be made to serve their purpose will, of course, be affected by 
the exigencies in which the parties find themselves. There is in the plan of 
the treaties some flexibility which permits account to be taken of exceptional 
circumstances and of separate international effort looking to a more peace- 
ful world. In the final analysis, the usefulness of the treaties will naturally 
depend not merely upon the adequacy of their provisions in the technical 
sense, but upon the good will and good faith with which the parties under- 
take to live up to them. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YvEN-LI LIANG * 
CONDITIONS OF ADMISSION OF A STATE TO MEMBERSHIP IN THE UNITED NATIONS 


The International Court of Justice, on May 28, 1948, gave an advisory 
opinion concerning the conditions of admission of a state to membership 
in the United Nations.! By nine votes to six it held: 


that a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State to membership in the United Nations, is not juridically entitled 
to make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article; 

and that, in particular, a Member of the Organization cannot, while 
it recognizes the conditions set forth in that provision to be fulfilled 
by the State concerned, subject its affirmative vote to the additional 
condition that other States be admitted to membership in the United 
Nations together with that State. 


The advisory opinion quoted above was given at the request of the 
| 


General Assembly which, by a resolution proposed by Belgium and adopted 
on November 17, 1947, during its second session,” referred to the Court the 
following question: 


Is a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in the 
Security Council or in the General Assembly, on the admission of a 
State to membership in the United Nations, juridically entitled to make 
its consent to the admission dependent on conditions not expressly 
provided by paragraph 1 of the said Article? In particular, can such 
a Member, while it recognizes the conditions set forth in that provision 
to be fulfilled by the State concerned, subject its affirmative vote to the 
additional condition that other States be admitted to membership in 
the United Nations together with that State? 


In connection with the advisory opinion of the Court, it may be of in- 
terest to review the history of the consideration of the question of admission 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. 

1 Admission of a State to the United Nations (Charter, Art. 4). Advisory Opinion, 
I. C. J. Reports, 1947-1948, p. 57; full text of opinion of the Court reprinted in this 
JOURNAL, Vol. 42 (1948), pp. 927-934. 

2 Resolution 113 (II) B, Admission of New Members, General Assembly, 2nd Sess., 
Official Records. 
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of new Members, both in the Security Council and in the General Assembly, 
which led to the request for an advisory opinion, as well as that which fol- 
lowed the rendering of the advisory opinion. It may also be of interest 
to note the arguments advanced by certain Members against the admission 
of some of the applicant states. 


History of the Request for an Advisory Opinion 


Up to the time the General Assembly decided to request an advisory 
opinion of the International Court of Justice seventeen states had applied 
for admission to the United Nations. Of these, Afghanistan, Iceland, 
Sweden, Siam, Pakistan and Yemen were duly admitted. The rest failed to 
receive the recommendation of the Security Council for admission. Five 
states viz., Albania, Mongolian People’s Republic, Bulgaria, Hungary and 
Rumania, received less than the affirmative vote of seven members. The 
other six, viz., Ireland, Portugal, Transjordan, Austria, Finland and Italy, 
failed to receive the concurring votes of all the permanent members of the 
Security Council. 

At its 204th meetine on September 25, 1947, the Security Council was 
seised of a draft resolution introduced by the representative of Poland * 
to the effect that the Security Council recommend to the General Assembly 
that Hungary, Italy, Rumania, Bulgaria and Finland be admitted to mem- 
bership in the United Nations. He and the representative of the Soviet 
Union stated that the signatory Powers of the Potsdam Agreement had 
undertaken to support the applications of these countries for membership 
in the United Nations when the peace treaties had entered into force, and 
all these countries should be admitted together. It was impossible to con- 
sider one case separately from other similar cases.‘ With reference to 
Italy, the Soviet representative declared that he would agree to her ad- 
mission only on the condition that the other four states be admitted simul- 
taneously.° The representatives of Australia, the United States and the 
United Kingdom objected, however, to voting on the applications en bloc. 
They believed that every one of these cases had particular circumstances 
and that each should be treated individually on its merits. The Security 
Council should vote separately on each application. The representative 
of Belgium noted that the proposed resolution would, in fact, make the ad- 
mission of one state dependent upon the admission of others, and con- 
cluded that this would ‘‘add to the conditions stipulated in Article 4,’’ 
which the Security Council had no power to do.® 

Although the question of simultaneous admission arose in the Security 
Council in connection with these applications, it will be recalled that a 


3U.N. Doe. 8/565. 

4U.N. Doe. A/406, pp. 2-3. 

5U.N. Doc. S/P.V.204, pp. 46, 47-50. 
6U.N. Doe. S/P.V.204, p. 76. 
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somewhat similar issue was discussed in the same organ in August, 1946. 
At that time, the representative of the United States proposed that the 
Security Council recommend the admission of all the eight applicants‘ 
then under consideration. He made this proposal, he stated, because 
‘although his Government had misgivings about some of the applicants,”’ 
it was in the basie interest of the Organization to advance ‘‘universality 
of membership.’’® This proposal was supported by the representatives 
of Brazil, China, Egypt, Mexico and The Netherlands. On the other hand, 
the representatives of the Soviet Union and Australia objected to it on the 
ground that the Security Council was obliged to study each application 
separately in the light of the circumstances and the facts relevant to each 
ease. Following the discussion, the United States withdrew its proposal.° 

In the present case, however, the Security Council decided to discuss 
and take a decision on each of the applications separately. The applica- 
tions of Hungary, Rumania, and Bulgaria failed to obtain the affirmative 
votes of seven members and were therefore rejected. The applications of 
Italy and Finland were also rejected as they failed to receive the con- 
curring votes of all the permanent members.'° A special report containing 
an account of these proceedings was transmitted to the General Assembly, 
which was then in session.1! This report was, in turn, referred to the 
First Committee. 

In the course of the discussions in the First Committee, the representative 
of Belgium submitted a proposal to request the International Court of 
Justice to give an advisory opinion on the interpretation of Article 4 of 
the Charter.?? In introducing his proposal, he referred to the passages 
in the special report of the Security Council which dealt with Italy and 
Finland, and stated that since differences of opinion had appeared as re- 
gards the interpretation to be given to Article 4, he proposed that the 
International Court of Justice, as the principal judicial organ of the 
United Nations, be requested to give an advisory opinion in order to 
elucidate the meaning of Article 4.1% The representatives of El Salvador, 
Greece and the United Kingdom supported the Belgian proposal, the last 
representative noting that when there were differing interpretations of 
an article of the Charter, the question of interpretation ‘‘should be sub- 
mitted to an independent, impartial and qualified body of experts.’’ ** 


7 Applications of Albania, Mongolia, Afghanistan, Transjordan, Ireland, Portugal, 
Iceland and Sweden (the Siamese application had been then temporarily withdrawn). 

8U.N. Doe. S/177, p. 5; Security Council, Official Records (1st Year), 2nd Ser., 
No. 4, p. 42. 

9 Special Report of the Security Council, U.N. Doc. A/108, pp. 4-7. 

10 U.N. Doce. S/P.V.206, pp. 131-140. 

11 U.N. Doc. A/406. 

12U.N. Doc. A/C.1/242. 

13 U.N. Doe. A/C.1/SR.98, pp. 92-102. 

14U.N. Doc. A/C.1/SR.101, pp. 103-110. 
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The representatives of Poland, the Soviet Union, Australia, China and 
India, in opposing the Belgian proposal, maintained that the provisions of 
Article 4 were so clear that there was no need to ask an advisory opinion 
of the Court. The Soviet representative queried whether it was proper 
to ask the Court for an interpretation of the Charter, and whether the 
Court ‘‘can set itself above the General Assembly or the Security Coun- 
cil.”’?5 The Indian representative stated that it was not a proper matter 
for reference to the Court since ‘‘the right use of discretionary authority 
by a state can never be the subject of judicial decision.’’ * 

The representative of Argentina observed that the request for an ad- 
visory opinion concerned the question of the interpretation of the Charter, 
and added that ‘‘it is the General Assembly which has to make this in- 
terpretation, particularly in the case of a political matter.’’ He main- 
tained that the General Assembly was the only body authorized to interpret 
the Charter.‘’ The Belgian proposal was adopted at the Committee’s 103rd 
meeting by twenty-four votes to thirteen, with sixteen abstentions.'* It 
was adopted by the General Assembly at its 118th Plenary Meeting on 
November 17, 1947, by a vote of forty to eight, with two absentions.’® 


Arguments against the Admission of Certain States to Membership in the 
United Nations 


In the foregoing section, an attempt is made to survey the discussions 
in the Security Council and the General Assembly, with reference to the 
immediate issue which led to the request for an advisory opinion, namely, 
whether a Member of the United Nations may, while it recognizes the con- 
ditions set forth in Article 4 of the Charter to be fulfilled by a state apply- 
ing for admission to membership in the United Nations, subject its affirma- 
tive vote to the additional condition that other states be admitted to 
membership together with that state. The General Assembly, however, also 
asked the International Court of Justice for an advisory opinion on an- 
other point, namely, whether a Member is juridically entitled to make its 
consent to the admission of a state dependent on conditions not expressly 
provided by paragraph 1 of Article 4 of the Charter. To this question 
the Court responded in the negative. 

The conditions expressly provided by paragraph 1 of Article 4 of the 
Charter are, according to the advisory opinion of the Court, five in number. 
“To be admitted to membership in the United Nations,’’ it held, ‘‘an 
applicant must (1) be a State; (2) be peace-loving; (3) accept the obliga- 
tions of the Charter; (4) be able to carry out these obligations; and (5) 

15U.N. Doe. A/C.1/SR.99, pp. 242-251. 

16 U.N. Doe. A/C.1/8R.100, pp. 52-53. 

17 Tbid., p. 161. 


18U.N. Doe. A/471, par. 11. 
19U.N. Doe. A/P.V.118. 
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be willing to do so.’”. The Court further held that these conditions 
stitute an exhaustive enumeration and are not merely stated by way of 
guidance or example.’’ They must be ‘‘regarded not merely as the neces- 
sary conditions, but also as the conditions which suffice.’’ *° 

In the discussions in the Security Council and the General Assembly, 
certain representatives had previously advanced various arguments, be- 
sides the argument for simultaneous admission dealt with above, against 
the admission of particular states to membership in the United Nations. 
While some of these arguments may be said to be based upon one of the 
conditions expressly provided by Article 4 of the Charter, such as being 
peace-loving, or being willing to accept the obligations of the Charter and 
able to carry out these obligations, others were alleged as constituting 
additional conditions against admission. It is not suggested herein that 
these arguments are necessarily the reasons on the basis of which the states 
concerned voted for or against a particular applicant state. It may be of 
interest to analyze these arguments, which, for the sake of convenience, are 
grouped under several headings: 


1. Alleged Acts of Aggression 


In the course of the discussions in the Security Council on the ap- 
plication of Albania, certain representatives alleged that Albanian 
coastal batteries had fired on two British warships *! and a Turkish 


vessel ** in the Corfu Channel; that Albania had rendered assistance 
to guerrilla bands operating in Northern Greece; ** and that a series 


of frontier incidents had taken place on the Greek-Albanian border.” 
They therefore expressed doubts as to whether Albania fulfilled the 
requirements of being a peace-loving state, able and willing to carry 
out the obligations of the Charter, within the terms of Article 4.°° 

In connection with the Mongolian People’s Republic, the representa- 
tive of China alleged that Mongolia had attempted to seize Chinese 
territory by armed invasion without ever attempting negotiation, 
mediation or conciliation. He contended that this was a demonstra- 
tion that the Mongolian People’s Republic was not a peace-loving 
state and that it had acted contrary to the obligations of the Charter 


20 Advisory Opinion, I. C. J. Reports, 1947-1948, p. 62. 

21 Statement by the representative of the United Kingdom. U.N. Doc. 8/133, pp. 6-14; 
Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 56-64. 

22 Statement by the representative of Greece. Security Council, Official Records (1st 
Year), 2nd Ser., No. 4, p. 75. 

23 Statement by the representative of the United States. U.N. Doc. 8/479, pp. 3-8: 
Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 3-8. 

24 Memorandum of July 5, 1946, by the Permanent Greek Delegation to the U.N. and 
Memorandum of Aug. 15, 1946, by the representative of Greece, Security Council, Official 
Records (1st Year), 2nd Ser., Supp. No. 4, pp. 24-26 and 41, 42; also Statement by 
the representative of Greece, Security Council, Official Records (1st Year), 2nd Ser., 
No. 4, pp. 77, 78. 

25U.N. Doc. S/133, pp. 6-14; Security Council, Official Records (1st Year), 2nd 
Ser., Supp. No. 4, pp. 56-64; also U.N. Doc. S/479, pp. 3-8; Security Council, Official 
Records (2nd Year), Spec. Supp. No. 3, pp. 3-8. 
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and would not be able or willing to carry out those obligations after 
admission.*° 


2. Alleged Territorial Disputes 

The existence of a territorial dispute over Northern Epirus was 
cited by Greece as an argument against the admission of Albania. 
Other representatives contended, however, that no Member of the 
United Nations had the right to make its consent to the admission of a 
state to the Organization conditional upon the satisfaction of terri- 
torial claims.*’ Similarly, Afghanistan voted in the General Assembly 
against the admission of Pakistan on the ground of a frontier dispute 
between these two states.** Upon subsequently withdrawing her op- 
position, Afghanistan declared that the dispute was about to be settled 
through diplomatic channels.*° 


3. Alleged Non-Codperation with the United Nations 

The uncooperative attitude of Albania towards the Subsidiary 
Group of the United Nations Commission of Investigation concerning 
Greek Frontier Incidents was alleged to cast grave doubts as to the 
ability and willingness of the Albanian Government to carry out its 
obligations under the Charter.*° 


4. Alleged Failure to Observe Treaty Obligations 


The alleged failure of the Albanian Government to reaffirm her pre- 
1939 bilateral treaties was considered by the representative of the 
United States as casting grave doubts as to the ability and willingness 
of Albania to carry out international obligations, including the obliga- 
tions under the Charter.*? 


5. Applicant States Alleged to be not Fully Independent and Sovereign 


A number of representatives opposed the admission of the Mon- 
golian People’s Republic on the ground that available information 
was not sufficient to show that Mongolia was in fact an independent 
state. On the other hand, other representatives pointed out that the 
Mongolian Republie had been recognized as an independent state by 
her two neighboring countries. Furthermore, it was stressed that 
recognition was not an essential consideration for admission to the 
United Nations.** The same objection was raised with regard to 
Transjordan. Doubts were expressed as to whether that state might 
be considered a fully independent state.** In the case of Austria, the 


26 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 8-13. 

27 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 20-26. 

28 General Assembly, 92nd Plenary Meeting, Sept. 30, 1947. General Assembly, 2nd 
Sess., Official Records, Verbatim Record, Plenary Meetings, Vol. I, pp. 313, 314. 

29 General Assembly, 96th Plenary Meeting. Ibid., p. 338. 

80 U.N. Doe. S/479, pp. 3-8; Security Council, Official Records (2nd Year), Spee. 
Supp., No. 3, pp. 3-8. 

31 Tbid. 

82 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 64-67; 
Security Council, Official Records (2nd Year), Spee. Supp. No. 3, pp. 8-13. 

83 Security Council, Official Records (lst Year), 2nd Ser., Supp. No. 4, pp. 68-72; 
ibid., No. 5, pp. 92, 98-100; Security Council, Official Records (2nd Year), Spec. Supp. 
No. 3, pp. 14-15. 
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Armistice was said to have imposed such limitations upon her inde- 
pendence and sovereignty that she was regarded as not being qualified 
for membership until after a peace treaty had been concluded. Against 
this position, it was argued that, in spite of certain remaining im- 
pairments on Austria’s freedom, the absence of a peace treaty did not 
disqualify Austria from membership in the United Nations.** 


6. Alleged Violations of Human Rights 


The representative of Greece accused Albania of a number of in- 
stances of violation of human rights, including the inhuman treatment 
of minorities, persecution of the Catholie Church, massacres and fail- 
ure to hold free elections.** On the basis of these charges, which were 
refuted by Albania,*® it was contended that Albania had not given 
evidence of being able and willing to carry out the obligations of the 
Charter, which included respect for human rights and fundamental 
freedoms. Similarly, the Governments of Hungary, Rumania and 
Bulgaria were also charged with the violation of fundamental human 
rights.** It was, however, argued by other representatives that such 
charges concerned matters of domestic jurisdiction.*® 


7. Absence of Diplomatic Relations 


The fact that the Mongolian People’s Republic maintained diplo- 
matic relations with only one country was mentioned as indication 
that Mongolia was not yet ready to take her place as a member of the 
world community and to carry out the obligations under the Charter.*° 
Some delegations took the position that, as Mongolia lacked diplomatic 
relations with most of the world, there was not sufficient evidence that 
the Republic fulfilled the requirements of independent statehood and 
sovereignty.*° With respect to the applications of Transjordan, Ire- 
land and Portugal, the Soviet Union took the position that it could 
not support the application of these countries because they maintained 
no diplomatic relations with the Soviet Union.‘ Other representa- 
tives, however, maintained that absence of diplomatic relations with 
a particular state should not be given as a reason for the rejection of 
an application for membership.** 


8. Conduct during the Second World War 


The representative of the Soviet Union objected to the admission 
of Ireland and Portugal on the ground of their conduct during the 
recent war. It was asserted that during the war Ireland had ex- 
pressed sympathy with the Axis Powers and with Franco Spain, and 
that Portugal had aided the Axis, sheltered Fascist prisoners of war, 


84 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, p. 24. 

35 Security Council, Official Records (1st Year), 2nd Ser., No. 4, pp. 68-80. 

36 Ibid., Supp. No. 4, pp. 92-114 and 117-120. 

87 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, pp. 21, 22, 

38 Ibid., p. 27. 

39 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, p. 64. 

40 Security Council, Official Records (2nd Year), Spec. Supp. No. 3, p. 11. 

41 Security Council, Official Records (1st Year), 2nd Ser., Supp. No. 4, pp. 7 
and 74; ibid., No. 5, pp. 91, 102 and 103. 

42 Ibid., Supp. No. 5, pp. 91-103. 
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and had close ties with Franco Spain.*® On the other hand, a number 
of representatives asserted that the conduct of a state during the war 
could not be laid down as a criterion for admission, since it was not 
specified in the Charter.** It was also maintained that the neutrality 
of a state in the recent War did not necessarily mean that it was not 
peace-loving within the meaning of the Charter, or showed unwilling- 
ness or inability to carry out the obligations of the Charter.*® 


9. Alleged Fascist Affiliation 


The alleged participation of persons with Fascist affiliation in the 
Government of Albania was held by the representative of Greece as 
a bar to the admission of Albania.*® During the discussion on the 
admission of Portugal, the representative of Poland alleged that there 
was close association between the Government of Portugal and the 
Franco Government of Spain and questioned whether the Portuguese 
Government would qualify for membership.* 


10. State of War with a Member State 


The existence of a state of war between Albania and Greece was 
cited by Greece as a ground for objection to the admission of Albania.** 
In connection with the application of Siam, the representative of 
France declared that his country considered herself in an actual state 
of war with Siam, and would not be able to vote in favor of Siam’s 
admission to the United Nations.*® Some representatives expressed 
the opinion that weight should be given to the fact that a Member of 
the United Nations considered herself in a state of war with an ap- 
plicant state.°° 


Consideration of the Advisory Opinion of the International Court of 
Justice by the General Assembly 


The advisory opinion of the International Court of Justice on the con- 
ditions of admission of a state to membership in the United Nations was 
the subject of considerable debate in the General Assembly during the 
first part of its third session (1948). At that session the Australian repre- 
sentative introduced a draft resolution quoting the opinion of the Court 
and providing: 


The General Assembly recommends that each member of the Security 
Council and of the General Assembly, in exercising its vote on the 
admission of new members, should act in accordance with the fore- 
going advisory opinion of the International Court of Justice.*? 


43 Security Council, Official Records (2nd Year), Spee. Supp. No. 3, pp. 15-17. 
44 Tbid., p. 16. 

45 U.N. Journal, No. 29, Supp. No. 1, p. 38; ibid., No. 32, Supp. No. 1, p. 39. 
46 Security Council, Official Records (1st Year), 2nd Ser., No. 4, pp. 68-80. 
47 Ibid., No. 5, p. 109. 

48 Ibid., No. 4, pp. 20-24. 

49 Tbid., p. 76. 

50 Tbid., pp. 76, 77. 

51U.N. Doc. A/AC.24/6. 
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In addition, the same representative also proposed, in separate draft reso- 
lutions, that the General Assembly recommend that the Security Council 
reconsider the applications of Portugal, Transjordan, Italy, Finland, Ire- 
land and Ceylon.*? 

In the course of the discussions in the Ad Hoc Political Committee the 
Australian representative drew the Committee’s attention to the advisory 
opinion of the International Court of Justice and emphasized that his 
delegation accepted that opinion unreservedly. He expressed the hope 
that the Seeurity Council would reconsider the admission of the applicant 
states in the light of the advisory opinion. ‘‘No judgment of the Hague 
Court,’’ he said, ‘‘had ever yet been ignored by the nations of the world. 
The United Nations would suffer a great setback if one of its most im- 
portant bodies, namely, the Security Council, refused to accept the first 
advisory opinion given by the International Court of Justice.’’ ** 

A majority of the representatives supported the Australian draft reso- 
lutions. With regard to the draft resolution on the advisory opinion of the 
Court, they agreed that the opinion was a majority opinion; that it gave an 
authoritative interpretation of Article 4 of the Charter that the qualifica- 
tions for admission mentioned therein were exhaustive and it was not pos- 
sible to add to them any other criteria for admission; that it was handed 
down only after the most careful consideration of all aspects of the question, 
and therefore could not be ignored by the Committee ; and that the Security 
Council would be well advised to reconsider the pending applications in the 
light of the advisory opinion.** 

The representative of the Soviet Union, opposing the Australian draft 
resolution on the advisory opinion, contended that two (Judges Alvarez and 
Azevedo) of the nine judges expressing the majority opinion 


had submitted irJividual concurring opinions which differed from those 
of the majority on the most important issue of whether political con- 
siderations could be invoked in addition to the legal conditions pro- 
vided by paragraph 1 of Article 4. Consequently, on that crucial 
question, the majority of nine was reduced to a minority of seven 
and the decision of that minority could not be accepted as a decision 
of the International Court of Justice. 


He therefore urged that the draft resolution submitted by Australia failed 
to reckon with the fact that there was no advisory opinion. He argued that 
the six dissenting judges together with Judges Alvarez and Azevedo, ‘‘had 
expressed the opinion that the compelling requirements of Article 4 did 
not bar additional political considerations, which must, in fact, guide a 
political organ such as the Security Council.’’ Moreover, ‘‘the eight judges 
had been of the opinion that it was the right and even the duty of every 
52 U.N. Docs. A/AC.24/7-11, 14. 


53 U.N. Doc. A/AC.24/SR.6, pp. 3-4. 
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Member of the United Nations, when voting on a question of admission to 
membership, to be guided not only by the legal standards of Article 4 but 
by political considerations as well.’’*° ‘‘That was so important a matter,”’ 
the Soviet representative continued, ‘‘that the Charter would not have been 
silent on the point had it intended to bar other conditions. The reason was 
that those who wrote the Charter did not have the principle of universality 
in view, for it was not mentioned at all.’’ According to him, the conditions 
set forth in paragraph 1 of Article 4 of the Charter were ‘‘essential or 
necessary’’ but not ‘‘exhaustive or sufficient.’’ ‘‘The existence of basic 
conditions did not mean that there might not be other ancillary condi- 
tions.’’°* He stated further that the Court had cautioned the General 
Assembly that the abstract form of the question excluded the possibility of 
applying its advisory opinion to any concrete political question, and that 
nothing contained in its advisory opinion referred either directly or in- 
directly to conerete cases or to particular circumstances. The Ad Hoc 
Political Committee should, therefore, approach the opinion of the Court 
in the same abstract manner. 


The document described as the advisory opinion of the International 
Court of Justice emerged as a mere handful of opinions which, valu- 
able and interesting though they were, could not be considered as a 
proper directive to the Security Council.** 


The Soviet representative drew five conclusions: 


1. Paragraph 1 of Article 4 of the Charter constituted the legal 
basis for the settlement of the question of the admission of new Mem- 
bers. 

2. Although the conditions set forth in paragraph 1 of Article 4 were 
necessary, they did not exclude the possibility of political considera- 
tions also being taken into account. 

3. A Member had every right to make its agreement to the admission 
of a state conditional upon any consideration of a political character, 
so long as he acted in good faith and in the spirit of the Purposes and 
Prineiples of the United Nations as a whole. 

4. In estimating the criteria for admission, a Member was free to 
make its own decisions and its motives were not to be questioned or to 
be subject to control, because that was a matter for the particular Mem- 
ber’s political conscience. 

5. The requirement that the same approach should be adopted to the 
question of the admission of several states, which had complied with 
the requirements of Article 4, was in accordance with the Principles 
of the United Nations and the sovereign equality of states. It was 
therefore not contradictory to the Principles of the Charter to set forth 
other political requirements, such as the requirement of simultaneous 
admission of several states, all of which complied with the same con- 
ditions, and the status of all of which was similar.*® 


55U.N. Doc. A/AC.24/SR.7, pp. 5-6. 
56 Ibid., p. 9. 

57 Ibid., p. 12. 

58 Ibid., p. 10. 
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The representative of the Soviet Union also opposed the Australian draft 
resolutions concerning the admission of Portugal, Transjordan, Italy, Fin- 
land and Ireland, on the ground that these draft resolutions discriminated 
against the applications of other equally qualified states. ‘‘ All states which 
satisfied the requirements of Article 4 should be admitted; attempts to ad- 
mit some while excluding others were arbitrary and therefore reprehen- 
sible.’’°® The representatives of the Ukraine, Byelorussia, Czechoslovakia, 
Poland and Yugoslavia expressed similar views. 

Some representatives stated that while they agreed with the advisory 
opinion of the Court, it did not have the binding force of a decision between 
parties and therefore it did not in any way solve the difficulty. ‘‘ Article 4 
would continue to be differently interpreted, and the ‘veto’ would continue 
to play its part,’’ said the Pakistan representative; ‘‘the only way to re- 
solve the deadlock was for the permanent members of the Security Council 
to reach agreement among themselves.’’ © 

The representative of Bolivia, supported by Australia and Argentina, 
maintained that although the advisory opinion of the Court was an ab- 
stract opinion, ‘‘that point in no way altered the fact that the opinion was 
valid for each conerete case which might arise; it was a legal opinion 
establishing a ruling on the manner of examining the problem in itself.’’ ™ 
The representative of France, pointing out that ‘‘some of the most eminent 
jurists had not concurred in the advisory opinion,’’ expressed his disagree- 
ment with it, and maintained that his delegation ‘‘would be regretfully 
unable to vote for that part of the resolutions before the Committee which 
appeared to approve the advisory opinion of the Court.’’ ® 

The Australian draft resolution on the advisory opinion was adopted 
by the Committee and, on December 8, 1948, by the General Assembly 
by thirty-two votes to ten, with two abstentions.®* The other draft resolu- 
tions were also adopted by the General Assembly on the same day. 

In addition to the resolutions mentioned above, the General Assembly 
also adopted a resolution, proposed by Sweden, providing that the General 
Assembly, having noted the advisory opinion of the International Court 
of Justice and the general sentiment in favor of the universality of the 
United Nations, ‘‘ask the Security Council to reconsider, taking into ac- 
count the circumstances in each particular case,’’ the applications of the 
eleven states which had failed to receive the recommendation of the Se- 
eurity Council for membership in the United Nations.* 


59 U.N. Doe. A/AC.24/SR.7, p. 11. 

60 U.N. Doe. A/AC.24/SR.9, pp. 3-5. 

61 U.N. Doc. A/AC.24/SR.10, p. 13. 

62 Ibid., SR.11, pp. 4-5. 

63 U.N. Docs. A/P.V.175-177. 

64 These were: Albania, Austria, Bulgaria, Finland, Hungary, Ireland, Italy, Mon- 
golian People’s Republic, Portugal, Rumania and Transjordan. 
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Recent Consideration in the Security Couneil of Applications for Member- 
ship in the United Nations 


Ceylon 


After the adjournment of the first part of the third session of the General 
Assembly, the Security Council, on December 15, 1948, reconsidered the 
application of Ceylon for admission to the United Nations. It was sup- 
ported by all the members of the Council except the representatives of the 
Soviet Union and the Ukraine. The Soviet representative moved to post- 
pone the consideration of the application until the Security Council re- 
considered all the other outstanding applications for membership. His 
proposal was rejected. The application, however, failed to receive the 
recommendation of the Security Council because of the negative vote of 
one of the permanent members.® 

It will be recalled that Ceylon’s application °° was first considered by the 
Security Council on June 11, 1948.%° It was referred to the Committee on 
Admission of New Members which, by a majority vote, reported in favor 
of the application.** At a subsequent meeting of the Security Council on 
August 18, the Soviet and Ukrainian representatives stated that there was 
not sufficient information at the disposal of the Security Council pertain- 
ing to the structure of the state of Ceylon or to its constitution.®® The rep- 
resentatives of the United States, China, United Kingdom, Canada, Syria, 
Belgium, France and Colombia, expressing their support of the application, 
observed that Ceylon had, under the terms of the Ceylon Independence 
Act of 1947, become a fully independent and self-governing member of the 
British Commonwealth of Nations, and that it fulfilled the conditions 
enumerated in paragraph 1 of Article 4 of the Charter. The application, 
however, failed to receive the recommendation of the Security Council be- 
cause of the negative vote of one permanent member.”® 


Israel 
On November 29, 1948, the newly created state of Israel submitted its 
application for admission to the United Nations. The application was con- 
sidered in the Security Council on December 2, 15 and 17, 1948. The 
representatives of the United States, the Soviet Union, the Ukraine, Argen- 
tina and Colombia urged, in support of the application, that Israel was 


85 U.N. Doc. S/P.V.384, pp. 137-140. 

66 U.N. Doc. S/820. 

67 U.N. Doc. S/P.V.318, p. 6. 

68 U.N. Does. 8/859; S/C.2/SR.26. 

89 U.N. Doce. S/P.V.351, pp. 16, 17-20 and pp. 46-50, 51, 52-55, 56-60. 

70 Ibid., p. 91; see also this JouRNAL, Vol. 43 (1949), pp. 144-154, for a note in this 
department entitled ‘‘ Admission of Indian States to the United Nations,’’ in which 
the consideration by the Security Council for the first time of the application of Ceylon, 
48 well as the admission of Burma and Pakistan to the United Nations, is discussed. 
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qualified for membership under paragraph 1 of Article 4 of the Charter 
and therefore should be admitted. 
In a lengthy statement,’ the representative of the United States made 
a legal analysis of the conditions for admission of a state to membership 
in the United Nations under paragraph 1 of Article 4 of the Charter. He 
observed that the first condition for membership was that the applicant 
must be a state, and added: 
Under the traditional definition of a state in international law, all of 
the great writers have pointed to four qualifications: first, there must 
be a people; second, there must be a territory; third, there must be 
a government; and fourth, there must be capacity to enter into rela- 
tions with other states of the world. 


As regards the question of capacity to enter into relations with other states 
of the world; he pointed out that although learned academic arguments 
had been made to the effect that there were among the Members of the 
United Nations some political entities which did not possess full sovereign 
freedom to form their own international policy, which traditionally was 
considered characteristic of a state, ‘‘neither at San Francisco nor subse- 
quently had the United Nations considered that complete freedom to frame 
and manage one’s own foreign policy was an essential requisite of United 
Nations membership.’’ ‘‘The term ‘state,’ as used and applied in Article 
4 of the Charter of the United Nations, may not be wholly identical with 
the term ‘state’ as it is used and defined in classic textbooks of inter- 
national law.’’ In this respect, he stated that Israel exercised ‘‘complete 
independence of judgment and of will in forming and in executing its 
foreign policy.’’ 

The representative of the United States added that Israel fulfilled the 
requirements of having a government and a people within the definition 
of a ‘‘state.’’ With reference to territory, it was urged that, as the early 
history of the United States showed, the territory of a state need not be 
fixed by definite frontiers. Reference was made, in order to show that 
Israel was peace-loving, to instances of its compliance with the truce and 
cease-fire as well as to its willingness to seek a settlement through the 
process of negotiation. After stating that Israel had indicated its ac- 
ceptance of the obligations of the Charter, the United States representative 
concluded that the state of Israel, being ‘‘a functioning political entity with 
firmly established governmental institutions exercising effective internal 
administration and able to conduct its foreign relations,’’ was able to carry 
out the obligations of the Charter. 

The representative of the United Kingdom maintained that the ‘‘applica- 


9 


tion was both premature and rather doubtful.’’** It was pointed out that 


71 Made at the 383rd meeting, Dec. 2, 1948, U.N. Doc. S/P.V.383, pp. 21-35 (verbatim 
report of speech by Dr. Philip C. Jessup). 
72U.N. Doe. S/P.V.383, p. 36. 
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the frontiers of the new state remained yet to be settled under the auspices 
of the United Nations Palestine Conciliation Commission, appointed by the 
General Assembly under its resolution of December 11, 1948, and that the 
obligations imposed upon Israel by the Security Council, for instance in 
connection with the truce and armistice in Palestine, had still to be fulfilled. 
He therefore proposed that consideration of the application should be 
postponed. Four members voted for this proposal of the United Kingdom, 
none against, while seven abstained. It was rejected.” 

The representatives of France, Canada, China, and Belgium also spoke 
in favor of postponement. The representative of Syria contended that the 
state of Israel ‘‘had no existence, except what it had gained by aggression,”’ 
and therefore its application did not merit consideration.** He made a 
proposal to request an advisory opinion of the International Court of 
Justice on the international status of Palestine upon the termination of the 
Mandate on May 15, 1948. As only two representatives voted in favor 
of it and all the other nine abstained, the proposal was rejected.*® The 
application of Israel was eventually put to the vote and was rejected by 
five in favor, one against, and five abstentions.” 

The application of Israel was reconsidered by the Security Council on 
March 4, 1949. The representative of the United States moved a draft 
resolution providing that the Security Council ‘‘recommends to the Gen- 
eral Assembly that it admit Israel to membership in the United Nations.”’ 
After a brief discussion, this draft resolution was put to the vote and was 
adopted by nine in favor, one against, and one abstention.” 


The Republic of Korea 


By letter dated January 19, 1949, the Government of the Republic of 
Korea (Southern Korea) applied for admission to the United Nations. To 
this letter was attached a formal declaration stating that the Government 
of the Republic of Korea ‘‘unreservedly accepts the obligations of the 
United Nations Charter and undertakes to honor them from the day when 
it becomes a Member of the United Nations.’’*® At the 409th meeting 
of the Security Council on February 15, 1949,*° the representative of the 
Soviet Union objected to the inclusion of the question in the agenda on the 
ground that the Government of the Republie of Korea was imposed upon 
that country by foreign occupation troops and was therefore not qualified 


73 For text of draft resolution, see U.N. Docs. S/1121; S/P.V.384, pp. 47-60; and 
8/P.V.386, p. 72. 

74U.N. Doe. S/P.V.383. 

75 U.N. Docs. S/P.V.385, pp. 23, 24-30; S/P.V.386, p. 92; and 8/1125. 

76U.N. Doc. S/P.V.386, p. 92. 

77U.N. Does. 8/1267; S/P.V.414. 

78U.N. Doc. 8/1238. 

79U.N. Doc. S/P.V.409. 
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for membership in the United Nations. This objection was put to the 
vote and was rejected by eight votes to two, with one abstention. 

The Soviet representative also objected on similar grounds to the refer- 
ence of the application to the Committee on Admission of New Members. 
On the other hand, the United States representative cited the resolution 
of the General Assembly adopted on December 12, 1948,°° to show that the 
Government of the Republic of Korea was recognized as the lawful Govern- 
ment of Korea. The suggestion to refer the application to the Committee 
on Admission of New Members was adopted by nine votes to two. 

The application was subsequently considered by the Committee on Ad- 
mission of New Members on February 24, 1949. By a vote of eight to two 
(with one representative absent), the Committee decided to report to the 
Security Council that the Republic of Korea was qualified for membership 
in the United Nations. 


The Democratic People’s Republic of Korea 


The question of the admission of the Democratic People’s Republic of 
Korea (Northern Korea) to membership in the United Nations was placed 
on the provisional agenda of the Security Council upon the request of the 
representative of the Soviet Union.§t The Security Council, meeting on 
February 15 and 16, 1949,*? had before it a telegram signed by the Minister 
of Foreign Affairs of the Democratic People’s Republic of Korea and ad- 
dressed to the Secretary General of the United Nations, requesting the 


admission of the Democratic People’s Republic to membership in the 
United Nations.’* The telegram was circulated with this Note by the 
Secretary General: 


In view of the General Assembly resolution of December 12, 1948, 
paragraph 2, the Secretary-General is circulating the following com- 
munication for the convenience of the members of the Security Council 
which may desire to be informed of it, and not in the application of 
rule 6 of the provisional rules of procedure of the Security Council.* 


80 U.N. Doe. A/788. In paragraph 2 of this resolution the General Assembly declared 
that ‘‘there has been established a lawful Government (the Government of the Republic 
of Korea), having effective control and jurisdiction over that part of Korea where the 
Temporary Commission was able to observe and consult and in which the great majority 
of the people of all Korea reside, that this Government is based on elections which 
were a valid expression of the free will of the electorate of that part of Korea and 
which were observed by the Temporary Commission; and that this is the only such 
Government in Korea.’’ 

81 U.N. Doc. S/1256. 

82 For record of proceedings, see U.N. Docs. S/409, 410. 

83 U.N. Doc. 8/1247. 

84 For text of paragraph 2 of the resolution of the General Assembly, see note 79 
above. Rule 6 of the Provisional Rules of Procedure of the Security Council reads: 
‘*The Secretary-General shall immediately bring to the attention of all representatives 
on the Security Council all communications from States, Organs of the United Nations, 
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In the course of discussions in the Security Council, the representative 
of the Soviet Union proposed that the question be referred, in accordance 
with the usual procedure, to the Committee on Admission of New Members. 
The representatives of the United States, China, Norway, Egypt and 
Canada took the position that the application was contrary to the resolution 
of the General Assembly and hence could not be considered by the Security 
Council. The Government of Northern Korea should not be given the 
same consideration as that of Southern Korea, which had been recognized 
by the General Assembly as the only government in Korea. The Chinese 
representative stated that the régime in Northern Korea had persistently 
defied the United Nations. The representative of Norway also expressed 
the opinion that the same régime had shown that it was not willing and 
able to carry out the obligations of the Charter. Referring to the ad- 
visory opinion of the International Court of Justice, he queried whether 
the Security Council was entitled to take into consideration conditions 
other than those mentioned in Article 4 of the Charter. 

The representative of Cuba raised another legal question. Rule 6 
of the Provisional Rules of Procedure of the Security Council, he pointed 
out, required that an application for admission to membership should 
‘‘contain a declaration made in a formal instrument that it accepts the 


obligations contained in the Charter.’’ As no such instrument had been 


submitted, he felt compelled to vote against referring the question to the 


Committee on Admission of New Members. The Egyptian representative 
questioned the ‘‘receivability’’ of the application. He queried whether 
the application was ‘‘presented by a government, by a state or by an 
entity similar to the one envisaged in Article 4 of the Charter.’’ The 
United States representative, referring to the Note by the Secretary Gen- 
eral, contended that the telegram under consideration was not even an 
application for membership within the meaning of the Charter. 

The proposal of the Soviet representative was rejected by eight votes to 
two, with one abstention. 


CONSIDERATION OF THE PROBLEM OF VOTING IN THE SECURITY COUNCIL BY THE AD 
HOC POLITICAL COMMITTEE OF THE GENERAL ASSEMBLY (1948)* 


The problem of voting in the Security Council was referred to the 
Interim Committee by the General Assembly in 1947 for study and a 


or the Secretary-General concerning any matter for the consideration of the Security 
Council in accordance with the provisions of the Charter.’’ 

* Prepared at the editor’s request by Mr. Erie Stein, Division of United Nations 
Political Affairs, Department of State, and Mr. James N. Hyde, United States Mission 
to the United Nations. The opinions in the note are the personal and unofficial views 
of the writers. 
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report. The Interim Committee’s report * was submitted to the General 
Assembly and considered by its Ad Hoc Political Committee at the first part 
of the third session (1948) in Paris.’ 

The report was based on a Secretariat document‘ setting out ninety- 
eight different types of Security Council decisions which the Secretariat 
felt might possibly arise. A working group and subcommittee of the 
Interim Committee went through this list, decision by decision, and classi- 
fied the decisions into three groups. The first group comprises those de- 
cisions which, in the unanimous opinion of the subcommittee, are clearly 
procedural within the meaning of Article 27 (2) of the Charter. The 
second includes those which, whether or not they are procedural, the mem- 
bers felt should be taken by a vote of any seven members in order to im- 
prove the effectiveness of the Security Council. The third group includes 
decisions as to which no recommendation is made, and contains all the-de- 
cisions under Chapter VII of the Charter, as well as various others. The 
report contains conclusions on how these views should be implemented, and 
these conclusions are in substance embodied in a draft joint resolution ° 
which was submitted by China, France, the United Kingdom and the 
United States early in the consideration of this subject in the Ad Hoc Po- 
litical Committee. 

Opposition to the joint resolution was vigorously led by the Soviet repre- 
sentative. His general position was that the report of the Interim Committee 
and the joint resolution were parts of an effort to circumvent the principle 
of unanimity and in violation of the Charter. The veto was a natural and 
legitimate instrument of self-defense of the minority. The report and the 
resolution were part of a plot by the majority of United Nations Members 
to abolish the veto and complete their domination over the minority.® 

As a sponsor of the joint resolution, the United States representative 
stated that every Member has obligations under the Charter, such as the 
duty under Article 2 to refrain from the threat or use of force. No Member 
is relieved of these Charter obligations by a veto. That act would simply 
prevent the Security Council from functioning in such a case. The una- 
nimity principle was not to be confused with the practice of the veto, be- 
cause that practice would frustrate unanimity, high-lighting differences and 
discords. If unanimity were to fail, Members of the United Nations could 
not be expected to accept the idea that the will of one Member, however 
arbitrary, was to prevail. Therefore, all Members should welcome efforts, 


1 See this JOURNAL, Vol. 42 (1948), pp. 887-895, for a note in this department fully 
covering the consideration of this subject in the Interim Committee. 

2U.N. Doc. A/578, July 15, 1948. 

8 U.N. Doc. A/792, Report of Ad Hoc Political Committee, Dec. 10, 1948. 

4U.N. Doc. A/AC.18/SC.3/3, March 26, 1948. 

5U.N. Doc. A/AC.24/20, Nov. 26, 1948. 

6U.N. Doc. A/AC.24/SR.20, Dec. 4, 1948, pp. 4-14 (summary of speech by Mr. 
Vyshinsky). 
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such as the proposed joint resolution, towards having permanent Members 
agree on the scope and application of the voting privilege.” The repre- 
sentative of China characterized the joint resolution as a formula to permit 
improvement of the voting procedure within the framework of the Charter.® 

This draft resolution, after full discussion, was adopted by the Ad Hoc 
Political Committee by a vote of thirty-six to six, with four abstentions. 
Because of the lack of time, the General Assembly was unable to give final 
consideration to this draft resolution in plenary session. It will do so 
at the second part of its third session opening in April, 1949. 


The Joint Resolution Sponsored by China, France, United Kingdom and 
United States 


1. The first paragraph ‘‘recommends to the members of the Security 
Council, that without prejudice to any other decisions which the Security 
Council may deem procedural, the decisions set forth in the attached annex 
be deemed procedural and that the members of the Security Council con- 
duct their business accordingly.’? The annex contains all of the categories 
of decisions, with one exception, which the Interim Committee concluded 
are procedural. For example, the list includes a request to the Secretary 
General for the convocation of a special session of the General Assembly, 
the steps incidental to the establishment of a subsidiary organ and the 
deletion from the agenda of a question of which the Security Council is 
seised. A number of these decisions were listed as procedural in the Four- 
Power Statement at San Francisco, in which China, the United Kingdom, 
the United States and the U.S.S.R., joined later by France, had given their 
interpretation of the Charter provisions relating to voting in the Security 
Council. 

Assuming that the resolution is adopted by the General Assembly, the 
question may arise as to what the conduct of members of the Security 
Council should be in the light of this recommendation. For the purpose 
of the Interim Committee Report, the meaning of the phrase ‘‘conduct 
their business accordingly’’ is explained in Part III of the Report. This 
states that the recommendation would apply to the positions which members 
of the Security Council take on the question whether or not any of the 
enumerated decisions is procedural in case this matter is raised, to the 
manner in which any member of the Security Council when acting as 
President interprets the result of a vote on such a question, and to the 
manner in which members of the Security Council vote if the President’s 
ruling is challenged.® 


7U.N. Doe. A/AC.24/SR.24, Dec. 7, 1948, pp. 9-13. 

8U.N. Doe. A/AC.24/SR.17, Dee. 2, 1948, p. 15 (summary of speech by Mr. Hsu). 

9 Note 2 above. The list of procedural decisions prepared by the Interim Committee 
(with one omission) annexed to the joint resolution does not contain one category, 
namely, the decision regarding the preliminary question as to whether or not a certain 
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The effect that this recommendation would have will depend upon the 
application it is given by the members of the Security Council. The repre- 
sentative of the United States observed that this recommendation was de- 
signed to clarify and avoid conflicting views in the Council as to proper 
voting procedure, and that it represented the view of the large majority of 
the Interim Committee as to what decisions should be considered procedural 
in the light of the Charter and its sound interpretation. He hoped that 
the Security Council, which is master of its own procedure, would be able 
to establish the procedural character of these decisions in any way it 
found appropriate. This point was made in substance also by the United 
Kingdom and French representatives. This suggests that the permanent 
members would not feel bound automatically to apply the recommendation 
of the General Assembly on every vote in the Security Council involving the 
decisions contained in the annex to the recommendation. 

The Soviet representative argued that this recommendation is a viola- 
tion of the Statement of the Four Powers in San Francisco, because Part 
II of that Statement provides that the decision whether or not a matter 
is procedural must be taken by a vote of seven members of the Security 
Council, including the concurring votes of all the permanent members.”® 
This Soviet construction, in the view of the Uruguayan representative, 
would mean that no decision could be considered procedural without the 
express consent of the Soviet Union, and that would render superfluous 
Article 27 (2) of the Charter, providing that decisions of the Security 
Council on procedural matters shall be made by a vote of any seven mem- 
bers. As to the fourteen decisions mentioned as procedural in Part I of 
the Statement and covered also by this recommendation, clearly they could 
not be given a non-procedural character by a vote under Part II. The pro- 
cedure of Part II would apply only when the Charter contains no indication 
of the procedural character of a decision. This is clear from the sentence 
of Part II of the Statement that ‘‘. . . the Draft Charter itself contains an 
indication of the application of the voting procedures to the various func- 
tions of the Council... .’’ The United States representative was also 
convinced that there the recommendation was not in conflict with the State- 
ment."? 

The one category of decision included in the Interim Committee Report 
as procedural, but dropped from the annex to this recommendation, was 
the request to the International Court of Justice for an advisory opinion 


matter is procedural. Under Part II, paragraph 2 of the Four-Power Statement, this 
decision itself is non-procedural. In this connection, the Security Council’s proceedings 
in the Czechoslovak case are of interest. See this JourNAL, Vol. 43 (1949), pp. 134-144, 
for a note in this department entitled ‘‘The So-called ‘Double Veto,’ ’’ in which this 
case is discussed in detail. 


10 Note 6 above. 
11 U.N. Doe. A/AC.24/SR.17, Dec. 7, 1948, p. 3 (summary of speech by Mr. Ugon). 
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on a legal question. Some delegations raised questions on this item, and 
it was dropped to avoid a controversial issue.’” 

2. The second paragraph of the resolution recommends to the permanent 
members ‘‘that they seek agreement among themselves upon what possible 
decisions by the Security Council they might forbear to exercise their 
veto, when seven affirmative votes have already been cast in the Council, 
giving favorable consideration .. .’’ to a group of decisions collected for 
this purpose in the Interim Committee’s report. This group of decisions 
is made up of those which a majority of the Interim Committee felt should 
be taken by any seven votes, irrespective of whether they are substantive 
or procedural, if the functioning of the Security Council is to be improved 
and made more effective. In this group is the decision on the application 
of a state for membership in the United Nations and all the decisions under 
Chapter VI of the Charter relating to peaceful settlement of disputes. 

The report of the Interim Committee recommends that the agreement 
to be sought among the permanent members to forbear to exercise their veto 
should apply to all the decisions listed in this group. However, several 
members of the Interim Committee entered reservations in the Report with 
respect to some of these decisions. In the course of the discussion all four 
sponsors of the joint resolution expressed their willingness to agree to 
abstain from using the privilege of the veto on membership applications. 
While the United Kingdom representative ** did not feel that such agree- 
ment to abstain should extend to all decisions under Chapter VI of the 
Charter, the United States representative '* stated his willingness to accept 
by agreement of the permanent members the elimination of the unanimity 
requirements as to all decisions under Chapter VI, on the theory that as 
to these decisions the Security Council acts essentially in a reeommendatory 
role which is not likely to prejudice the vital interests of a great Power. 

To reconcile differing views as to what would make a desirable agree- 
ment, the joint resolution departs from the language of the Interim Com- 
mittee’s conclusion in that it recommends that the permanent members in 
seeking an agreement give ‘‘favorable consideration’’ to the decisions listed 
in this group by the Interim Committee. The Interim Committee Report 
recommends that the agreement should extend to all such decisions. More- 
over, while the Interim Committee Report envisages an agreement that the 
decisions in this group should be taken by any seven votes, the joint 
resolution provides more specifically for the application of the practice 
of abstention from voting with respect to these decisions when seven 
affirmative votes are already cast in favor of a decision. The chief purpose 
of this modification is to meet any possible charge that the joint resolution 


12U.N. Doe. A/AC.24/8R.17, Dec. 3, 1948, p. 7 (summary of speech by Mr. Cohen). 

13U.N. Doc. A/AC.24/SR.25, Dec. 6, 1948, p. 3 (summary of speech by Sir Alexander 
Cadogan). 

14 Note 13 above. 
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would in effect call for a Charter amendment through a method not pro- 
vided for in the Charter. The United Kingdom representative, in response 
to questions put by the Australian representative, explained how this rece- 
ommendation, when implemented by an agreement among the permanent 
members, would operate in practice. When a proposal receives seven 
votes in the Security Council, a permanent member opposed would, upon 
seeing the seven affirmative votes already cast, abstain rather than vote 
in the negative. 

The first recommendation of the joint resolution is directed to all Se- 
curity Council members. The second recommendation is directed to 
permanent members only and cannot be made effective except through an 
agreement of all permanent members. The Australian representative, 
however, offered an amendment to the joint resolution inserting after the 
second recommendation a new one which would request the permanent 
members of the Security Council to forbear to exercise the veto except 
under Chapter VII of the Charter.*° It was pointed out, however, that 
this amendment was inconsistent with the two recommendations discussed 
above, and the permanent members of the Council would be expected to 
abstain from exercising their veto in questions covered by the second 
recommendation apart from any agreement among themselves.’® 

The Soviet representative argued that any agreement to abstain from 
the exercise of the veto was in itself a violation of the Charter and simply 
an illegal attempt to decide a substantive question by an illegal vote and 
to circumvent the requirements for amendment of the Charter. Also, such 
an agreement would prejudice the rights of Members not sitting in the 
Security Council on whose behalf the permanent members exercise the 
veto.?? 

The United States representative stated that if the smaller Powers had 
subjected themselves, with no right of veto, to the decisions of the Security 
Council in matters of vital concern, by agreement the larger Powers could 
agree that in less important matters they would not stand on their right 
of veto.** The Uruguayan representative termed such an agreement in 
conformity with the Charter and, as an argument in support of its legality, 
recalled the generally accepted practice of voluntary abstention.’® 

The second recommendation again raised the question of the Four-Power 
Statement, in that certain decisions therein stated to be non-procedural 
would not be subject to the veto as a result of the conclusion of the agree- 
ment contemplated in this recommendation. The Soviet representative 


15 U.N. Doc. A/AC.24/33, Dec. 1, 1948. 

16 The Committee rejected the Australian amendment by 22 votes to 9, with 10 
abstentions. 

17 Note 6 above. 

18 Note 12 above. 

19 Note 11 above. 
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claimed that this also was a clear violation of that Statement to which the 
permanent members were bound, whatever the attitude of others might be 
toward it.*° The United States representative pointed out that it would 
be entirely proper for the General Assembly to submit a list of matters for 
the permanent members to consider in agreeing on questions as to which 
they might voluntarily forego the exercise of their right of veto. Also he 
recalled that the Statement was a statement of attitude and not a contract, 
a treaty or part of the Charter.*? 

3. The third operative paragraph of the draft resolution recommends 
consultation among the permanent members on important decisions before 
a vote is taken in the Security Council. This is with a view to limiting the 
use of the veto and to committing the permanent members to use it only 
when the question is of vital importance, taking into account the interests 
of the United Nations as a whole. The United Kingdom representative 
felt that this was a practical approach to the abuse of the veto, which is the 
crux of the problem, rather than the existence of the principle of unanimity 
itself. This code of conduct was an idea proposed previously in the Com- 
mittee of Experts of the Security Council. 

4. The fourth recommendation is that Members of the United Nations 
in agreements conferring functions on the Security Council will exclude 
the principle of unanimity in specifying the conditions of voting. This 
recommendation originated in a Belgian proposal to the Interim Committee 
of rather limited scope and was based on a careful study made of the 
practice followed by the League of Nations.?? There had been a number of 
treaties concluded providing that the League Council should be empowered 
to decide on specific questions of substance by a simple majority, although 
the Covenant required that the decisions be unanimous. The legality of 
these voting provisions was upheld by the Permanent Court of International 
Justice. This recommendation is designed to preserve that principle for 
possible use in the Security Council. 


The Argentine Proposal to Call a General Conference 


The proposal that a general conference of the United Nations Members 
be held to review the Charter was made by the Argentine representative.”* 
Those members of the Ad Hoc Committee who found the joint resolution in- 
adequate, in that it did not go far enough, were drawn to this proposal. 
The Argentine representative proposed a conference for Charter revision be- 
cause, in his view, with the spirit of San Francisco a thing of the past, 
the Charter would not secure its basic purpose with Article 27 as a part 
of it. He believed that a full discussion might lead to a two-thirds’ ma- 


20 Note 6 above. 

21 Note 12 above. 

22U.N. Doe. A/AC.18/54, March 30, 1948. 
23 U.N. Doc. A/AC.24/31, Dee. 1, 1948. 
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jority accepting this view. Article 109 providing for the amending pro- 
cedure and requiring ratification by all permanent members was not a 
*‘eontract of eternal slavery.’’ A new Charter could be drawn up and 
ratified by a different procedure if some permanent members sought to 
block revision under Article 109. This new instrument might maintain, 
modify or repudiate the veto.** 

The majority of the Committee opposed this draft resolution on the 
ground that the time had not come to amend the Charter. After the 
Argentine resolution had been defeated by twelve votes in favor, twenty- 
two against, and ten abstentions, the Argentine representative noted that 
in spite of this defeat he would continue his efforts to the end that a gen- 


eral conference would be convoked. 


The Soviet Proposal 


At the conclusion of the debate the Soviet representative submitted a 
draft resolution calling on the United Nations to widen international 
cooperation, to avoid unnecessary regulations and formalism, stressing 
the principle of unanimity as the most important condition for insuring 
effective United Nations action, and expressing confidence that in the future 
the Security Council would take into account the experience of the past 
applying the methods of consultation.2*> The Ecuadorean and Belgian rep- 
resentatives proposed amendments to this draft in order to emphasize that 
the principle of unanimity would function only if it were properly used, 
but the Soviet representative rejected the amendments.*® It thus ap- 
peared that his draft resolution was in conflict with the purpose and spirit 
of the joint resolution. Asa result of the Soviet rejection, the amendments 
were withdrawn by their proponents. The Soviet resolution was rejected 
by the Committee by twenty-three votes to six, with nine abstentions. The 
United States representative declared after the vote that, with the amend- 
ments, the Soviet resolution would have been acceptable to his delegation. 

The joint resolution sponsored by China, France, the United Kingdom 
and the United States, if adopted by the General Assembly, will present a 
synthesis of the views of a large majority of United Nations Members based 
on the first comprehensive technical study since San Francisco. It will, 
of course, have the moral weight that attaches to General Assembly resolu- 
tions. The first recommendation may well be expected to assist the Se- 
curity Council, because it defines what are certain procedural decisions 
within the meaning of Article 27 of the Charter. 

In respect of the second recommendation regarding the proposed agree- 
ment among the permanent members, it may be difficult to expect, even 


24 U.N. Doc. A/AC.24/SR.22, Dee. 6, 1948, p. 6 (summary of speech by Mr. Arce). 
25 U.N. Doc. A/AC.24/34, Dec. 2, 1948. 
26 U.N. Doc. A/AC.24/SR.25, Dec. 6, 1948, pp. 16, 18. 


LEGAL NOTES 31l 


if this recommendation is adopted by the General Assembly, that such an 
agreement will be reached in the immediate future. Yet the views of the 
General Assembly, thus carefully formulated, would constitute a basis for 
a long-term development of sound constitutional practices through Charter 
interpretation not likely to be cast aside. Whether or not the permanent 
members of the Security Council reach the proposed agreement, they may 
well take into consideration the decisions referred to in this recommendation 
in determining whether to cast a negative vote or abstain on a particular 
issue in the Security Council supported by seven members. 

The adoption of the third recommendation might lead to more frequent 
consultations among the permanent members, consultations which are in- 
dispensable for an improvement in the operation of the present voting 
procedure. 


EDITORIAL COMMENT 


THE ATLANTIC PACT 


Those who fought with such determination at San Francisco in 1945 for 
the amplification of the Dumbarton Oaks Proposals so as to recognize the 
right of individual and collective self-defense in case the Security Council 
should be unable to maintain international peace and security could 
scarcely have foreseen a regional arrangement including states on both sides 
of the Atlantic. But happily no geographical limitations were placed upon 
the application of the provisions of Article 51 of the Charter, and the 
United States is now free to do in collaboration with the states of western 
Europe what it did in collaboration with the American Republics at Rio 
de Janeiro in 1947. 

It is doubtless not too much to say that the Treaty of Reciprocal Assist- 
ance, signed at Rio de Janeiro on September 2, 1947,1 was the most sig- 
nificant agreement yet adopted in the history of inter-American relations. 
The Convention for the Maintenance, Preservation and Reéstablishment 
of Peace, signed at Buenos Aires in 1936,? by which the American States 
agreed to consult together in the event of a threat to the peace, was perhaps 
of equal historical importance in marking the ‘‘continentalization,’’ as it 
has been ealled, of the Monroe Doctrine. But the Buenos Aires Convention 
was formulated in general terms, whereas the Rio Treaty created specific 
obligations from which there could be no escape when the occasion arose 
for their application. An armed attack against any American State is, 
under Article 3 of the Rio Treaty, to be considered as an attack against all 
the American States, and each one of them undertakes to assist in meeting it 
in the exercise of the right of individual or collective self-defense recognized 
by Article 51 of the Charter of the United Nations. The Organ of Consul- 
tation is to meet without delay for the purpose of examining measures 
taken by any state individually and of agreeing upon the measures of a 
collective character that should be taken by the whole regional group. 

The decisions of the Organ of Consultation are to be taken by a vote of 
two thirds of the states which have ratified the treaty. This article of the 
treaty, taken by itself, would constitute a significant innovation in the re- 
lations of the American States, an innovation which would be of even 
greater significance if it were not for the fact that decisions with respect 
to the measures to be taken to assist the victim of an aggression, as distinct 
from the determination of the fact of aggression, are qualified in Article 


1 Supplement to this JouRNAL, p. 53. 
2 This JoURNAL, Supp., Vol. 31 (1937), p. 53. 
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20 by the condition that no state shall be required to use armed force 
without its consent. What we have, therefore, in the Rio Treaty is an 
absolute obligation upon the contracting parties to consider an armed attack 
upon one as an attack upon all, attended by a qualification in respect to 
the use of armed force in assisting the victim of the attack. 

How is the qualification in Article 20 to be reconciled with the obligation 
in Article 3, since the one appears to be in open contradiction with the 
other? How could the United States undertake to assist another American 
State in meeting an armed attack against it and yet, being physically eapa- 
ble of rendering military assistance, not give its consent to the use of armed 
force? It would seem that the primary obligation to assist in meeting the at- 
tack would undoubtedly create a secondary obligation, sometimes described 
as a “‘moral obligation,’’ to use the necessary and proper means for its ful- 
fillment, assuming of course that measures short of force were inadequate 
to assist the state attacked. Hence the exception announced in Article 
20 of the Rio Treaty must be regarded as nothing more than a technical 
limitation of the obligation of Article 3, introduced so as to avoid the ap- 
pearance of submitting to the decision of a two-thirds majority the con- 
stitutional right of the United States Congress to declare war. 

The terms of the ‘‘North Atlantic Treaty,’’ as the definitive text calls 
it, contain many provisions taken almost literally from the Rio Treaty. 
The opening article contains a pledge of the pacific settlement of inter- 
national disputes along the lines of the opening articles of the Rio Treaty. 
Both the Preamble and Article 2 put stress, as is done in the Preamble of 
the Rio Treaty, upon the development of democratic ideals, with an ad- 
ditional pledge to seek to eliminate conflict in the international economic 
policies of the contracting parties. Article 4 contains an agreement to 
consult in the event of a threat to the territorial integrity, political inde- 
pendence or security of any of the parties to the treaty. This is comparable 
to the provisions of the inter-American treaty of 1936; and a later article, 
9, goes on to organize the procedure of consultation by the creation of a 
‘“‘eouncil’’ so constituted as to be able ‘‘to meet promptly at any time.’’ 
The provisions of Article 9 appear to contemplate a body analogous to that 
of the inter-American Meeting of Consultation of Foreign Ministers; while 
the subsidiary ‘‘defense committee’’ is closely similar to the Advisory De- 
fense Committee for which provision was made in Article 44 of the Charter 
of the Organization of American States. 

The specific commitments of the North Atlantic Treaty are contained 
in Article 5, which corresponds to Article 3 of the Rio Treaty, with minor 
changes introduced to meet more adequately the necessity of respecting 
the constitutional power of the Congress of the United States to declare 
war. An armed attack against any of the contracting parties is to be 


8’The text here used is that released by the Department of State March 18, 1949, 
Department of State Publication 3464 (General Foreign Policy Series 8). 
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considered as an attack against them all; and, if it should occur, each of 
them, in the exercise of the right of individual or collective self-defense 
recognized by Article 51 of the Charter of the United Nations, will assist 
the party or parties so attacked by taking forthwith, individually and in 
concert with the other parties, such action as it deems necessary, including 
the use of armed force, to restore and maintain the security of the North 
Atlantic area. 

The phrase, ‘‘such action as it deems necessary,’’ appears to leave to 
each of the parties to the treaty the decision whether or not the situation 
ealls for the use of armed force, and it thus protects the right of Congress 
to take the definitive decision which will permit the President to use the 
military forces of the United States in a case where the United States is 
not directly attacked. With respect to this much-disecussed problem, it 
need only be said that the constitutional power given to the Congress of 
the United States to declare war has never involved a right to control the 
conduct of the Executive Department in respect to the adoption and exe- 
eution of policies which might lead to war. The President of the United 
States, as Commander-in-Chief of the Army and Navy, has always had it 
in his power to use the armed forces of the United States in a manner which 
might lead to an attack upon the United States. The power of Congress 
to declare war has, therefore, always been a technical one, a power of final 
decision under circumstances which, it may be, practically admit of no 
other decision. Once the United States accepted the obligations of the 
Charter of the United Nations, the power of Congress to declare war be- 
eame practically subordinated to the vote of the United States member of 
the Security Council that armed forces are needed to maintain inter- 
national peace and security. 

Will the obligations assumed by the United States under the North 
Atlantic Treaty have the effect of creating additional obligations for the 
other American States under the Rio Treaty in case a situation should arise 
in which the United States would be called upon to take action under the 
North Atlantic Treaty? The question would appear to be similar to that 
asked at Rio de Janeiro in 1947 in respect to the relation of the obligations 
of the Treaty of Reciprocal Assistance to those of the Charter of the 
United Nations. In answer it is necessary to make a distinction between 
the obligations of a treaty and the machinery created by the treaty to make 
the obligations effective. The Charter of the United Nations clearly 
creates an obligation of mutual assistance against attack. It does not 
specifically state, as did Article 10 of the Covenant of the League of 
Nations, that the Members of the United Nations undertake to respect and 
preserve as against external aggression the territorial integrity and exist- 
ing political independence of the Members of the United Nations, but that 
is implied in the Purposes set forth in Article 1 and in the Principles set 


forth in Article 2. 
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The difference in this respect between the North Atlantic Treaty and the 
Charter of the United Nations is rather in the measures by which the obli- 
gations of the two treaties are to be carried out. The Charter confers 
upon the Security Council ‘‘primary responsibility’’ for the maintenance 
of international peace and security. If the Seeurity Council should fail 
to live up to its responsibility, then the Members of the United Nations 
are free to resort to such measures of individual or collective self-defense 
as may seem to them expedient until such time as the Security Council 
has acted. If then, by the Rio Treaty or by the North Atlantic Treaty, a 
group of Members of the United Nations undertake to set up a regional 
system of collective self-defense, they are merely creating new machinery 
to do what they have already pledged themselves to do under the Charter 
of the United Nations. In both cases the parties are merely anticipating 
the possible, indeed it might be said in view of the use by the Soviet Union 
of the veto power, the probable failure of the Security Council to act 
promptly and efficiently in fulfillment of its primary responsibility for the 
maintenance of peace and security. 

The only new obligation assumed by the contracting parties under the 
Rio Treaty or the North Atlantic Treaty is the obligation to act individu- 
ally in coming to the assistance of one of their group when attacked, with- 
out waiting until the Security Council arrives at a decision with respect 
to the measures to be taken and then accepting and carrying out the de- 
cision. This obligation, however, relates to the enforcement of the prin- 
ciple of collective security rather than to its substance. There would be 
no need for either the Rio Treaty or the North Atlantic Treaty if the Se- 
curity Council of the United Nations were functioning, or rather gave as- 
surance of functioning, in accordance with the Purposes and Principles 
of the Charter and the more specific provisions of Chapter VII dealing 
with acts of aggression. 

It would seem, therefore, that the North Atlantic Treaty does not im- 
pose any additional commitments upon the American States parties to the 
Rio Treaty in case a situation should arise in which the United States 
would be obliged to take action under the North Atlantic Treaty. The 
situation would be one in which their own obligations under the Charter of 
the United Nations would be involved, obligations which the American 
States expressly carried over into the Rio Treaty. The Rio Treaty expressly 
recognized, indeed was based upon, the right of individual as well as eol- 
lective self-defense provided for in Article 51 of the Charter. The fact 
that the United States now specifically defines in the North Atlantic 
Treaty what it will consider as an occasion for the exercise of the right of 
individual self-defense, as well as the right of collective self-defense in 
union with other states, does not in itself create any new obligations for 
the other American States. It merely emphasizes the new responsibilities 
Which the United States feels itself called upon to assume; and it expresses 
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a realization by the United States that failure on its part to live up to those 
responsibilities might well have the effect of making it impossible for the 
United States to fulfill its obligations already assumed under the Rio 
Treaty. 

CHARLES G. FENWICK 


THE UNITED NATIONS DECLARATION OF HUMAN RIGHTS 


At midnight of December 10, 1948, the General Assembly of the United 
Nations adopted at its Paris Session the Declaration of Human Rights.! 
Now that the first achievement in this field has been reached, it is time to 
consider the legal situation theoretically, historically, critically, and to look 
at the more important and more difficult task that remains to be done. 

The struggle for the ‘‘rights of man”’ was first waged within the states. 
The democratic Greek city-state, which was at the same time the Church, 
knew no rights even of the full citizens as against the state. Even less were 
there rights for all men. Even Aristotle speaks of men who are by nature 
slaves. True, the Stoics opposed slavery, and Roman jurists later took over 
the Stoic natural law; but they never doubted that the positive law of 
slavery prevailed. 

In the ‘‘age of reason’’ the struggle for the rights of man was based on 
a natural law of revolutionary character. To say that the ‘‘rights of man”’ 


are inherent, inalienable, preéxisting to the state which the state has to pro- 
tect, but cannot bestow, was a formidable weapon in the political battle 
against tyranny. There is no doubt that many formulations of the ‘‘Bill 
of Rights’’ are drawn in the ideological language of the eighteenth century. 


But however great the influence of the ‘‘age of reason”’ was in this re- 
spect, it would be a mistake to believe that the idea of ‘‘rights of man’’ was 
unknown to the Middle Ages. Two more sources must not be forgotten. 
First, Christianity which brought this idea. The Catholic natural law as 
expressed by St. Thomas of Aquinas and by the Spaniards, Francisco de 
Vitoria * and Suarez, teaches the equality of all men. It is the Catholic 
natural law which emphasizes the dignity of man as a rational creature, 
participating in the lex aeterna, made to the image of God and having an 
eternal destiny. It is the Catholic natural law which knows no discrimina- 


1 Universal Declaration of Human Rights, U.N. Doc. A/811, Dec. 16, 1948; Depart- 
ment of State Publication No. 3381 (International Organization and Conference Series 
III, 20). 

2In his Relecciones de Indis (1539), Vitoria states that the rights of the Indians are 
based on the fact that they are human beings and as such they have all the rights which 
are inherent in the human person and its dignity. Being natural rights, they precede 
the state and stand above the power of the state. Man is one, without any distinction of 
race, color, religion or culture. Every man is a brother, because he is a child of God. 
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tions as to race and color. St. Thomas of Aquinas, so to speak, centuries in 
advance rejected the totalitarian ideologies of today.® 

Second, the ‘‘rights of man’’ have a history in positive law. The ‘‘rights 
of Englishmen”’ are positive law which has historically come into existence 
in political struggles against the King. And the English settlers brought 
their “‘rights of Englishmen’’ with them to North America; these rights 
were guaranteed in the colonies, in the charters of the settlements, as early 
as 1606 in Virginia, 1629 in Massachusetts. From the time of the French 
Revolution on, the ‘‘ Bill of Rights’’ has become a standard part in most 
constitutions. But long ago attempts were also made to protect the indi- 
vidual against tyranny by international law.* The experience of two 
world wars, the appearance of the totalitarian régimes, the unheard-of 
eruelties of the National Socialist dictatorship have rendered these endeav- 
ors more urgent.° During the whole second World War proposals were 
made in this field. It was only natural that this problem should be taken 
up by international organizations. 

Within Pan America, the Mexico City Conference of 1945 charged the 
Inter-American Juridical Committee to formulate a Declaration of Rights 
and Duties of Man. The new Bogota Charter proclaims in Article 5 (j) 
“‘the fundamental rights of the individual without distinction as to race, 
nationality, creed or sex,’’ and the Bogota Conference adopted also the 
‘“*American Declaration of the Rights and Duties of Man.’’ The Charter 
of the United Nations deals with human rights seven times. The Peace 
Treaties of 1947 impose upon the ex-enemies the legal obligation to take all 
measures to secure to all persons under their jurisdiction the enjoyment of 
human rights and of fundamental freedoms. Analogous norms are con- 
tained in the Organic Statute of the Free Territory of Trieste. Here we 
have norms of positive law. True, the obligation ‘consists in coresponding 
municipal legislation, administration and justice; but this municipal law 
is ordered by international law. Any failure in municipal law constitutes 
a treaty violation. 

Entirely different is the character of the corresponding articles in the 
United Nations Charter.’ They do not constitute legal norms, but only 


8 “* Homo non ordinatur ad communitatem politicam secundum se totum et secundum 
omnia sua... sed totum quod homo est ordinatur ad Deum’’ (I-II, qu. XXI, 4, 3), 
written as if to reject National Socialist ‘‘ Gleichschaltung.’’ 

4 E.g., the battle against the slave trade, the League of Nations efforts against slavery, 
the system of an international protection of national, religious and linguistic minorities, 
created after World War I. 

5 Even in 1929 the Institut de Droit International adopted a Declaration of the Inter- 
national Rights of Man (Annuaire, Session de New York, pp. 298-300). 

8 See President Roosevelt’s ‘‘ Four Freedoms,’’ point 8 of the Atlantic Charter; Essen- 
tial Human Rights (‘‘The Annals,’’ 1946); Commission to Study the Organization of 
Peace, Bill of Human Rights (International Conciliation, 1946, No. 426). 

7 For an excellent, sober and strictly legal analysis see Jacob Robinson, Human Rights 
and Fundamental Freedoms in the Charter of the U. N. A Commentary (New York, 
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guiding principles. The United Nations ‘‘shall promote and encourage,”’ 
‘‘assist in the realization,’’ ‘‘make recommendations,’’ ‘‘ promote universal 
respect and observance’’ of human rights; it cannot protect them,® it can- 
not take action, apart from the case that the violation of human rights 
constitutes a danger to peace. Further, under Article 2, paragraph 7, 
which contains the prohibition to intervene in matters which are essentially 
within the domestic jurisdiction of any state (Member or not), any action 
by the United Nations is precluded, for, under positive international law, 
these matters undoubtedly fall under domestic jurisdiction. When the 
treatment of the Hindus in the Union of South Africa came up, even a man 
like Smuts immediately raised the barrier of lack of jurisdiction. Notwith- 
standing Jessup’s opinion,® we have the authority of the Director of the 
Division of Human Rights in the United Nations Secretariat that it was 
primarily on account of the alleged violation of an agreement, not on ac- 
count of the alleged violation of human rights, that the Assembly accepted 
jurisdiction.‘° In any event, the result up to now has been nil. 

As the corresponding articles of the United Nations Charter contain only 
a program of principles, not legal norms, and as they do not define these 
rights and fundamental freedoms, it is obviously necessary to create legally 
binding norms, defining these rights, taking them out of the matters essen- 
tionally within domestic jurisdiction and establishing a machinery of in- 
ternational enforcement. 

As an amendment to the Charter has no chance and as Article 68 envis- 
ages a special Commission of Human Rights, the way of resolutions and 
draft treaties has been chosen. In nearly three years of work this Commis- 
sion, under the chairmanship of Mrs. Franklin D. Roosevelt, has elaborated 
the Declaration of Human Rights which now has been adopted, and is 
working on a Covenant on Human Rights and a Protocol of Implementation. 
All three documents together will constitute the ‘‘International Bill of 
Rights.’ The drafting has been followed with interest by the American 
Bar Association. 

The Declaration now adopted constitutes obviously a maximum program. 
The 31 articles of the Declaration proclaim the political rights, then the 
traditional human rights of liberal democracy, the intellectual rights and 


1946). See also: René Brunet, La garantie internationale des droits de l’homme d’aprés 
la charte de San Francisco (Geneva, 1947); Karl J. Partsch, ‘‘ Internationale Menschen- 
rechte?’’ in Archiv des Offentlichen Rechts, Vol. 74, No. 2 (July, 1948), pp. 158-190. 

8 That the members of the U. N. already have a certain legal obligation under the 
preamble and Arts. 1 and 55 of the Charter was stated by Judge J. M. MacKay, Superior 
Court of Ontario, in the case Re Drummond Wren (1945, Ont. R. 778). See also P. 
Sayre, ‘‘Shelley v. Kraemer and United Nations Law,’’ Iowa Law Review, Vol. 34, No. 
1 (Nov. 1948), pp. 1-11. 

9 Philip C. Jessup, A Modern Law of Nations (New York, 1948), Ch. IV (pp. 68-93), 


at pp. 87 ff. 
10 John P. Humphrey, in ‘‘The Annals,’’ January, 1948, pp. 15-16. 
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finally the economic rights. All the rights stem from the cardinal axiom 
that all human beings are born free and equal, in dignity and rights, and 
are endowed with reason and conscience. All the rights and freedoms be- 
long to everybody, without distinction of any kind, such as race, color, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth or other status. 

This Declaration of Human Rights raises many philosophical, theoretical, 
legal and political problems. Human rights have played a great role in 
natural law, both the Scholastic natural law and the ‘‘law of reason.’’ On 
the other hand, since we have a genuine science of law, it has been shown 
that human rights are rights legally only because they have been granted 
by positive law.'! Against positivism a new renaissance of natural law, 
born out of the crisis of our Western-European culture, has set in, and 
particularly in the field of human rights. Lauterpacht '? has had recourse 
to natural law, and Verdross }* stated recently that human rights ‘‘stand 
and fall with the recognition of natural law.’’ But it seems to us that they, 
exactly to the contrary, stand and fall with positive law guaranteeing them 
and giving an effective remedy against their violation in independent and 
impartial courts. No talk about natural law has saved the Jews from 
Hitler. What Lauterpacht and Verdross themselves want, is not mere 
natural law, but positive norms of municipal and international law. The 
whole dispute about ‘‘natural law’’ seems to this writer to be only a ter- 
minological quarrel. We men of the Christian Western culture firmly be- 
lieve in the basie dignity of the human person. These ethical and religious 
convictions are sources which contribute to the contents of the positive, 
man-made law; but ‘‘natural law’’ is not law, but ethics.1* The Declara- 
tion, it is true, is couched in some places in terms of natural law, but the 
whole contents of the Declaration tend toward the ‘‘rule of law,’’ 2.e., of 
positive law. And the proposed Covenant and the Protocol of Implemen- 
tation make this tendency erystal clear. 

The Declaration also raises legal and political problems. The rights re- 
ferred to in this Declaration are conceived out of the spirit of Western 
democracy. Buta growing part of the world is not democratic in this sense. 
Every ‘‘transpersonalist’’ conception, and, especially every totalitarian 
régime, whether Fascist, National Socialist or Bolshevist, is incompatible 
with ‘‘human rights’’; the latter necessarily presuppose exactly a non- 
totalitarian régime. It is, therefore, perfectly clear that the Soviet Union, 


11H. Kelsen, General Theory of Law and State (Cambridge, Mass., 1945), pp. 266-267. 

12 H. Lauterpacht, An International Bill of Rights (New York, 1945); idem, ‘‘ Inter- 
national Protection of Human Rights,’’ Hague Academy of International Law, Recueil 
des Cours, 70 (1947), Vol. I. 

18 A, Verdross, ‘‘Die Internationale Anerkennung der Menschenrechte,’’ in Moser, 
Weltbild and Menschenbild (1948), pp. 229-234. 

14 In this sense now Legaz y Lacambra, Jules Dabin, E. Brunner, Coing. 
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which stands on the side of Marx, according to which personal freedom is 
possible only in the collective, which does not recognize human rights within 
its own state, obstructed the deliberations of the United Nations Commis- 
sion on Human Rights, and sees in the Western formulations only hypoe- 
risy and capitalistic propaganda. The Soviet Union, therefore, abstained 
from voting and did not accept the Declaration and was followed by all the 
states of the Soviet Bloc. 

In the field of human rights as in other actual problems of international 
law it is necessary to avoid the Seylla of a pessimistic cynicism and the 
Charybdis of mere wishful thinking and superficial optimism. The regret- 
table fact that a growing part of the world has replaced the legal individu- 
alism of nineteenth-century liberalism with collectivistic-totalitarian legal 
orders cannot be simply ignored. There are, apart from National Social- 
ist eruelties and sufferings brought about by the war, international and 
national developments even since the end of actual fighting, which are in 
no way compatible with the concern for human rights: the fact that millions 
of Russians, Germans and others are being held in the Soviet Union in con- 
centration camps under conditions of forced labor, the fact that millions of 
Germans have been made refugees by the fiat of the victors, and the way in 
which it was done, the widespread civil wars of today and the terrible con- 
ditions of millions, the engulfing of more and more European states by to- 
talitarian régimes, the increasing inhumanity of total war. 

Even in the democracies not all is perfect. The case of the discrimina- 
tion against the Hindus in the Union of South Africa is an example; it is 
characteristic that, along with the Soviet Bloc and Saudi Arabia, the Union 
of South Africa, too, has abstained from voting and not approved the 
United Nations Declaration. Even in this free and democratic country, 
severe shortcomings—discrimination against negroes, or against Asiatics or 
Mexicans, anti-semitic prejudices—are admitted and remedies proposed. 

That human rights are enumerated in a constitution is no proof in itself 
that they exist. There are cases where such articles remain only on paper. 
And in all eases it is superficial to quote only the corresponding articles of 
the constitutions ; 7° it is necessary to investigate how these general, abstract 
norms are being made concrete in simple statutes, administrative ordi- 
nances, regulations and decisions, judicial decisions and even private con- 
tracts. There is often a remarkable discrepancy between constitution and 
practice. There are further difficult inherent problems: how effectively 
to reconcile protection of individual honor and reputation with freedom of 
the press, how to reconcile human rights with their suspension, the declara- 
tion of a state of siege or analogous measures: how to reconcile freedom of 


political opinion with discrimination against members of a ‘‘subversive’’ 
party and so on. 


15 For a survey, see Year Book on Human Rights for 1946 (Lake Success, N. Y.: 
United Nations, 1948). 
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In general, the human rights proclaimed in the Declaration correspond 
broadly to those enumerated in our own First, Fourth, Fifth, Sixth, Sev- 
enth and Eighth Constitutional Amendments. Human rights, as they 
were understood in English historical development, in natural law and in 
political development since the French Revolution, were directed against 
political tyranny: hence, political rights and human rights to secure the 
person from political oppression dominated. Human rights were the ex- 
pression of nineteenth-century liberalism, of political democracy ; the right 
to vote was considered the most important right. In the economie field 
free competition seemed to be the ideal. Economic inequality seemed 
fully compatible with the égalité of the droits de Vhomme. But here a new, 
socialistic trend has recently entered into the doctrine of human rights, not 
only under Communist or socialist, but also under democratic régimes: the 
tendency to ‘‘socialize’’ the law, the idea of the ‘‘century of the common 
man’’ have led to economic human rights which also oceupy an important 
place in the United Nations Declaration. Here new problems arise: How 
to reconcile liberty with a state which shall guarantee to every one social 
security ‘‘from the cradle to the grave,’’'® not to speak of the practical 
problem of how it can be done; how, for instance, to guarantee the funda- 
mental rights to rest and leisure to the more than one billion Asiatics and 
many others. 

Even with regard to traditional human rights, criticism in this country 
concerning the United Nations Declaration has not been lacking. It has 
been asserted that the Declaration, contrary to our First Amendment, does 
not expressly guarantee freedom of the press. Objections have been raised 
to the expression in Article 16 of equal rights at the ‘‘dissolution’’ of mar- 
riage, the word ‘‘divorce’’ being avoided. All the economic rights are 
open to objections in this country. 

First of all, the United Nations Declaration is in its basic character 


not a treaty; it is not an international agreement. It is not and does 
not purport to be a statement of law or of legal obligation. It is a 
declaration of basic principles of human rights and freedoms to serve 
as a common standard of achievement for all peoples of all nations.’ 


It is only a resolution, needs no ratification ; it may have the effect of moral 
persuasion, but it is not law, has no legally binding effect. Consequently 
its non-binding quality explains the maximum program proclaimed. Even 
so, Andrei Y. Vishinsky made a strong effort to prevent its adoption. The 
document, he said, ‘‘seems to support the view that the conception of 


16 There are economic thinkers like Hayek (London) and Répke (Geneva) who firmly 
believe that any ‘‘ planned economy’’ is necessarily the ‘‘road to serfdom.’’ See, on this 
problem, recently Albert Lauterbach, Economic Security and Individual Freedom. Can 
We Have Both? (Ithaca, N. Y.) 

17 Statement by Mrs. Franklin D. Roosevelt on Dec. 9, 1948, Department of State 
Bulletin, Vol. XIX, No. 494 (Dec. 19, 1948), pp. 751-752. 
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sovereignty of governments was outdated.’’ The Soviet Union, the states 
of the Soviet Bloc, Saudi Arabia and—very significantly—the Union of 
South Africa abstained from voting. Notwithstanding its legally non- 
binding character, Mrs. Franklin D. Roosevelt emphasized that certain pro- 
visions are stated in such broad terms as to be acceptable only because of 
the limitations of Article 29. This article allows only such limitations ‘‘as 
are determined by law solely for the purpose of securing due recognition 
and respect for the rights and freedoms of others and of meeting the just 
requirements of morality, public order and the general welfare in a demo- 
eratic society.’ This latter phrase is an elastic one and subject to inter- 
pretation by each state. Mrs. Roosevelt gave an example by stating that, 
under Article 29, the exclusion from public employment of persons holding 
subversive political beliefs and not loyal to the basic principles and prac- 
tices of the Constitution, would in no way infringe upon the right of equal 
access to the public service. Mrs. Roosevelt made another interpretative 
reservation : The United States Government does not consider that economic, 
social and cultural rights imply an obligation on governments to assure 
the enjoyment of these rights by direct governmental action. 

The United Nations Declaration is the first and easiest step leading to the 
International Bill of Rights. It implements the Charter by defining human 
rights in a maximum program of a legally non-binding character. 

The proposed Covenant will have to make the second and more important 
step: to create legal norms in this field, legally binding upon the states 
which have ratified it. Consequently, the Covenant will be more restricted 
and conservative and will probably only contain the rights traditionally 
guaranteed by British and American law. Even so, the adverse attitude 
of the Soviet Bloc can be taken for granted. 

Still more difficult will be the last step: enforcement, to be contained in 
the Protocol of Implementation, especially if this Protocol envisages not 
only supervision by the United Nations, not only the right of individuals 
to complain and petition, but also the right of individuals unilaterally to 
bring an action against their own state in an international tribunal. Up to 
now, treaties have only very rarely authorized individuals to bring an in- 
ternational action against a foreign state, but never against their own state. 
Only the Covenant and the Protocol, translating the maxims of the Charter 
into binding norms of positive international law, granting to individuals 
an international right of action against their own state, and providing 
effective sanctions against states for violation of the international law of 
human rights, will be the real test for the United Nations in this field. 

The acceptance and effective enforcement of such treaties would certainly 
be of a revolutionary character and would tend to transform the interna- 
tional community into a World Federal State, to transform international 
law into global law. Whether the time is already ripe for that, remains 
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to beseen. The Bogota Conference recommended in its Resolution XX XI 
that the Inter-American Juridical Committee prepare a draft statute pro- 
viding for the creation and functioning of an Inter-American Court to 
guarantee the rights of man. Such a draft, after examination and com- 
ment by the governments of all the American states, shall be transmitted 
to the Tenth Inter-American Conference ‘‘for study,’’ as the resolution 
cautiously says, and even that only, as the resolution still more cautiously 
adds, ‘‘if it is felt that the moment has arrived for a decision thereon.”’ 
Joser L. Kunz 


LEGAL BASES AND CHARACTER OF MILITARY OCCUPATION 
IN GERMANY AND JAPAN * 


Both by their prolonged duration and by their special objectives, or the 
activities undertaken with these objectives in view, the cases of military 
occupation in Germany and Japan raise interesting and important ques- 
tions concerning their legal bases and character. Other cases of military 
occupation following World War Il—as in Italy and Austria—have not 
exhibited these same characteristics to the same degree and do not call for 
consideration here. Likewise we may confine our attention to the American 
share of the occupation in Germany and Japan inasmuch as the situation is 
substantially the same for all the Powers involved therein. 

The law of military occupation as it stood in 1939 was largely based upon 
practice and usage, of course, supplemented to some degree by convention. 
And, as in other branches of the law of war, while the activities of the 
belligerents in World War I had raised serious questions concerning the 
rules of military occupation, virtually nothing had been done between 1919 
and 1939 to revise the law or to give it greater clarity and firmness. 

Nevertheless it may be asserted without hesitation that still in 1939 the 
two most salient characteristics of the law of military occupation were its 
assumptions that such occupation was a temporary phenomenon, and the 
holding that it did not and must not interfere with the constitutional and 
permanent aspects of the life of the country. If the latter aspects of the 
situation were to be dealt with, this must follow upon a disposition of mat- 
ters whereby juridical authority over the territory in question would be 
confirmed and perfected by transfer of sovereignty or something closely 
approaching thereto, and the law was very uncertain in regard to any con- 
version of the one type of situation into the second by any step less explicit 
and formal than an international agreement. 

It may still be assumed, probably, that the occupations in Germany and 
Japan are intended to be temporary, or not to be permanent, not to merge 


18 Final Act, p. 48. 
*See review of work by von Turegg below, p. 397, which came to the writer’s atten- 
tion after this comment was completed. 
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into annexation, but the duration of the occupation already justifies some 
comment apart from anything else. Continued references to future peace 
treaties with Germany and Japan and even actual efforts in that direction 
rather stand in the way of any application of the idea of de facto termina- 
tion of war or application of the principle of uti possidetis, but two features 
of the situation are so acute and potentially so serious as to demand ample 
attention well in advance of their possible fruition. It is by no means cer- 
tain that it is ever going to be possible for the Russians and the Western 
Powers to agree upon treaties of peace for Germany and Japan; indeed it 
would already appear to many observers that it is now certain that they 
never will reach such agreements. And the consequences would be almost 
inealeulable: de facto termination of war and either annexation or volun- 
tary evacuation of German and Japanese territory with enormous attending 
confusion and doubt, especially if Soviet Russia should opt for annexation. 
In all of this there is nothing necessarily in conflict with the international 
law of military occupation; but the failure of the occupying Powers to fol- 
low the assumptions of that law, while it may conceivably still please those 
who had the bright idea that we should not hold a peace conference after 
World War II, has created a very serious situation indeed. 

Actually the behavior of the occupying Powers, or their programs of 
action, in Germany and Japan, also suggest something very different from 
the temporary and external character of military occupation in its orthodox 
form. One objective, at least, in these programs, has been that of modify- 
ing the economic, political, and social set-up of the country in view of con- 
siderations deemed important to themselves by the occupying Powers, 
namely, preventing recurrence of military imperialism on the part of the 
occupied countries. This, or any similar action, had no place in accepted 
law on the subject and was strictly forbidden. Indeed the only way in 
which this innovation can be justified legally is to hold that by uncondi- 
tional surrender Germany and Japan gave their conquerors authority to do 
anything at all, including, presumably, annexing territory. As bare legal 
logic, again, this might satisfy requirements of the law, but it would obvi- 
ously imply a modification of the assumptions of the law to a revolutionary 
degree, raising military occupation from a subordinate incident of war to 
a special form of international control and administration, particularly if 
prolonged for any extended time. 

The conclusions to be drawn from this analysis are several. It does not 
appear that what has been done and is still being done necessarily consti- 
tutes any very flagrant violation of the rules of traditional international 
law, however far removed it may be from the premises upon which those 
rules rested. Such an accusation comes with scant grace from those largely 
responsible for the program in question. It may also be hazarded, although 
this is no question of law and is clearly open to much difference of opinion, 
that the occupying Powers (or the majority of them) have acted with a 
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maximum of restraint and good will or international public spirit, however 
limited their intelligence and skillfulness may have been. In spite of 
everything the military occupations in Germany and Japan are so reminis- 
cent of Belgium in the years 1914-1918, the Hague Conferences, and the 
Brussels Code as to be positively quaint. This is largely the result—it can- 
not be repeated too often—of the almost inexplicable, extremely culpable, 
and very dangerous neglect of this section (among others) of international 
law by the governments and peoples of the world since 1919. 

On the other hand, the resulting pattern of international organization 
and administration in the occupied countries is fraught with greatest un- 
certainty and peril, if also with considerable promise. It will be recalled 
that at a certain point in the period 1919-1939 the question of transferring 
to the League of Nations various tasks assumed by the victorious Allied 
and Associated Powers of World War I arose and that such transfer was 
both resisted for different reasons by different Powers and proved rather 
difficult from a purely practical and mechanical viewpoint. The bar to any 
such transfer to the United Nations of contemporary problems of interna- 
tional pacification and reorganization, in Article 107 of the Charter, is even 
clearer and stronger. Yet it is perfectly certain that continued prolonga- 
tion of the deadlock over the peace treaties, of the super-normal military 
occupation, and the conduct of international territorial administration in 
disguise, will elicit insistent demands for adequate attention to this prob- 
lem. It may soon appear that the conclusive argument in favor of world 


government, which most internationalists regard as objectionably radical, 
lies in the simple inability of internationalism to carry the load. 
PITMAN B. PoTrTer 


PREPARATION FOR THE INTERNATIONAL LAW COMMISSION 


At the Third Regular Session of the General Assembly of the United Na- 
tions the members of the International Law Commission ! were elected, and 
the Commission was summoned to meet on April 11, 1949. In accordance 
with Resolution 175 (III) of the Second General Assembly, the Secretariat 
has (with the aid of various consultants from the outside) been engaged 
in the preparation of necessary materials for the work of the Commission. 
Previously, documents had been prepared for the Committee which met in 
1947, among them a Historical Survey of Development of International Law 
and its Codification by International Conferences,” and the Codification of 
International Law in the Inter-American System with Special Reference to 


1 For the background of this development, see articles by Yuen-li Liang in this Jour- 
NAL, Vol. 42 (1948), pp. 66-97, and in the Year Book of World Affairs (London, 1948), 
pp. 237-271. 

2U. N. Doe. A/AC.10/5, Apr. 29, 1947; this Journa, Supp., Vol. 41 (1947), p. 29. 
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the Methods of Codification,? which are invaluable to anyone interested in 
the development of international law. 

The terms of reference of the International Law Commission are to be 
found in its Statute * and in resolutions of the Second Assembly referring 
to it the specific subjects, Rights and Duties of States,> and Nuremberg 
Principles.6 The question of an International Criminal Jurisdiction was 
referred to it at the Third Regular Session of the General Assembly. It 
may be (and has in some cases been) suggested that the International Law 
Commission should deal with such matters as Human Rights, Genocide 
(now adopted), Status of Women (e.g., Nationality), Reparation for In- 
juries Suffered by United Nations Officials, et cetera.’ 

The most important of the materials prepared for the International Law 
Commission is The Survey of International Law in Relation to the Work of 
Codification of the ILC.® This is divided into three parts: The Function of 
the Commission and the Selection of Topics for Codification; A Survey of 
International Law in Relation to Codification ; The Method of Selection and 
the Work of the International Law Commission. 

In Part I, it is noted that the Committee on the Progressive Develop- 
ment of International Law and its Codification had adopted the view that, 
while codification itself is largely restatement of existing law, it is actually 
broader than mere registration of that law; and the Commission must think 
in terms of ‘‘development’’ as well as of ‘‘codification.’’ If the Commis- 
sion were to be confined to fields with regard to which there was already 


full measure of agreement among states, the scope of its task would be re- 
duced to a bare minimum. The mere registration of existing law might 
perpetuate obsolete or unsatisfactory law, and might replace customary 
law by less satisfactory treaty law. The extent of existing agreement is 
not an adequate criterion for the selection of topics; a better criterion is 


‘“the importance of the subject matter from the viewpoint of the needs of 


the community.’ 

The problem of selection is simplified by the elasticity of the Statute of 
the Commission. Thus, new questions are covered by the phrase ‘‘develop- 
ment of international law,’’ and ‘‘eventual codification’’ implies the entirety 
of international law, which must be an ultimate objective. Further, the 
form may vary from a mere draft having the authority of ‘‘writings of the 


8U. N. Doc. A/AC.10/8, May 6, 1947; this JouRNAL, Supp., Vol. 41 (1947), p. 116. 
Doc. A/AC.10/6 contains a bibliography. 

4 Resolutions of the General Assembly, 2nd Sess., No. 174 (III), U. N. Doe. A/519; 
see also this JOURNAL, Supp., Vol. 42 (1948), p. 1. 

5 Resolutions of the General Assembly, 2nd Sess., No. 178 (II). 

6 Resolutions of the General Assesmbly, 2nd Sess., No. 177 (II). 

7 See U. N. Doe. A/674 and debates concerning it in the Sixth Committee, 3rd Regu- 
lar Session of the General Assembly. 

8U. N. Doc. A/CN.4/1. 
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most qualified publicists’’ to a treaty submitted for adoption. The pro- 
cedure need not be governed by the necessity of producing drafts likely to 
secure immediate acceptance. The problem now is not, as under the League 
of Nations, to select certain topics; a long-range plan ean be built, not 
based on priority of some and the exclusion of other topics. 

It is impossible here to consider the discussion of topics found in Part II 
(to which Dr. Lauterpacht and other consultants made contributions), 
which contains many interesting ideas and suggestions. Although it is de- 
nied in Part II §1, there seems to be an implication that what is usually 
known as private international law, or some borderline fields therein, 
should be included; and those who prepared the memorandum are not dis- 
couraged by topics having political qualities, such as recognition or state 
succession. Paragraph 55, it may be suggested, should include now the in- 
creasingly important question of immunities (and jurisdictional position in 
general: Can an ‘‘armed guard’’ of the United Nations carry and use a gun 
within a state?) of international organizations. Paragraph 58 might be 
extended, not only as a ‘‘law of nuisance,’’ but to systematize and enlarge 
existing practice in such matters as health, aviation, economic intercourse, 
ete., fields in which development is most needed. Prescription is appar- 
ently recognized as of more importance than is usually given to it; the 
rights of individuals are properly regarded as worthy of more attention 
than they have had in the past. 


It is not easy, Part III goes on to say, to assign any clear priority to the 
subjects surveyed in Part II; nor is it necessary to do so. If those are 


‘ 


chosen which are regarded as ‘‘necessary or desirable,’’ the International 
Law Commission might find itself reverting to the subjects considered by 
the League of Nations Committee. The League Committee, however, was 
limited, as the United Nations Commission is not, by the word ‘‘realizable.’’ 
It is suggested that the work should be organized under broad topies, 
rather than limited ones, on each of which a Rapporteur and subcommittee 
would work continuously, the plenary International Law Commission meet- 
ing occasionally to consider the reports of the subcommittees. Comments 
would be sought from scientific bodies,’ and the texts would be reconsidered. 
The Commission would decide in each case what should be done, whether to 
submit a text as a treaty or to leave it as merely a scientific statement. 

In addition to the document described above, which suggests plans and 
methods of work, other materials of a supplementary nature are in prepara- 
tion by the Secretariat. One of these is a ‘‘Study Concerning a Draft 
Declaration on the Rights and Duties of States.’’ Such a draft was pre- 
sented earlier by Panama, and it was referred to the International Law 


® In this connection, the revival of the Research in International Law may be regarded 
as a matter of some significance. 
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Commission.1° The document will survey previous official and unofficial 
antecedents and furnish annotations to the Panama draft. 

Another document in preparation is entitled ‘‘ Ways and Means for Mak- 
ing Available the Evidence of Customary International Law,’’ in accord 
with Article 24 of the Statute of the International Law Commission. It 
will survey the compilations and digests now in existence, both national and 
general, including decisions of international tribunals and national legisla- 
tion relative to international law. This should prove to be an invaluable 
bibliographical guide, and indispensable for recommendations which the 
Commission may make for the further development of source materials. 
Also under way is the paper on the Nuremberg Principles mentioned in the 
Report of the Secretary General.** In a less advanced stage is a ‘‘Study 
on the Question of Establishing an International Criminal Organ.”’ 

To round out this survey of materials of interest to the international law- 
yer, mention should be made of a series, of which Volume I has appeared, 
entitled Reports of International Arbitral Awards, a joint effort of the See- 
retariat and the Registry of the International Court of Justice. It includes 
thirteen cases between 1920 and 1925, each document being given in the 
language in which it appeared. The latter volume brings up to date the 
League of Nations volumes of similar title. Several documents called for 
by the Interim Committee are of much interest to international lawyers, 
especially, perhaps, the one bringing up to date the valuable earlier study 
by the League of Nations entitled Systematic Survey of Arbitration Con- 
ventions and Treaties of Mutual Security Deposited with the League of 
Nations.*? 

It seems probable that the most constructive and fruitful work which the 
United Nations can do, at least while political relationships remain so un- 
certain, will be done by the International Law Commission and by the In- 
terim Committee. At the very least, the scientific studies now being made 
by them should contribute greatly to thinking concerning the development 
of international law and procedures for pacific settlement of disputes. In 
both cases, a great deal of preparatory work must be done before considera- 
tion of any final and systematic arrangement is undertaken. It will not be 
sufficient to repeat the rubrics of the past; the needs of today are different 
and wider. The law of nations must now reach into such new fields as 
aviation, health, food supply, or atomic energy. The International Law 
Commission will need to have a far-sighted vision, and to bring into its de- 
liberations experts from many fields. Its job will last over many years, and 
international lawyers, through research in new fields and contribution of 
new ideas, can and should contribute greatly to its work. 

CiyDE EAGLETON 

10 Resolution No. 178 (II) of the 2nd General Assembly; see also this JouRNAL, Supp.; 
Vol. 42 (1948), p. 9. 


11 U. N. Doe. A/565, p. 108. 
12 For a list of these documents, see U. N. Doc. A/605, Part III. 
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APPLICATION OF THE TREATY OF RIO DE JANEIRO TO THE CONTROVERSY 
BETWEEN COSTA RICA AND NICARAGUA 

It was a singular coincidence that the Inter-American Treaty of Re- 
eiprocal Assistance, signed at Rio de Janeiro on September 2, 1947, 
should scarcely have entered into effect before it was given practical ap- 
plication in the complaint brought by the Government of Costa Rica 
against the Government of Nicaragua. On December 3, 1948, Costa Rica 
deposited with the Pan American Union the fourteenth ratification of the 
treaty, bringing the number of ratifications up to the necessary two thirds 
provided for in Article 22 of the treaty. Eight days later, on December 
11, it was Costa Rica itself which addressed to the Council of the Organiza- 
tion of American States a request that a meeting of the Organ of Consulta- 
tion provided for in the treaty should take place in accordance with the 
terms of Article 6. 

The Inter-American Treaty of Reciprocal Assistance contemplates two 
distinct situations under which the contracting parties may be called upon 
to act. Article 3 deals with an armed attack by any state against an 
American state, while Article 6 deals with the less tangible case presented 
“if the inviolability or the integrity of the territory or the sovereignty or 
political independence of any American State should be affected by an 
aggression which is not an armed attack or by an extra-continental or 
intra-continental conflict, or by any other fact or situation that might 
endanger the peace of America.’’ In the case of an armed attack under 
Article 3, the attack is to be considered as an attack against all the Ameri- 
ean states, and each of one of them agrees to assist in meeting it in the 
exercise of the inherent right of individual or collective self-defense recog- 
nized by Article 51 of the Charter of the United Nations. Each of the 
contracting parties is free to determine the immediate measures which it 
may individually take in fulfillment of its obligations, while the Organ 
of Consultation is to meet without delay to agree upon the measures of a 
collective character that should be taken. In the ease of an act of ag- 
gression which is not an armed attack and in the other situations contem- 
plated under Article 6, the obligation of the contracting parties is limited 
to carrying out the measures agreed upon by the Organ of Consultation. 

Article 8 of the treaty sets forth the measures which may be taken by 
the Organ of Consultation, ranging from the recall of ambassadors and the 
interruption of economic relations to the use of armed force. Agreement 
upon the measures to be taken may be reached by a vote of two thirds of 
the parties, with the sole exception that no state shall be required to use 
armed force without its consent. 

The note presented on December 11 by the Ambassador of Costa Rica to 
the Chairman of the Council of the Organization of American States stated 
that on the night of December 10 ‘‘the territory of Costa Rica was invaded 


1Supplement to this JouRNAL, p. 53. 
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by armed forces proceeding from Nicaragua,’’ and that, in accordance 


with the provisions of Article 6 of the treaty, the Government of Costa 
Rica requested that the Council of the Organization be convened so that 
it might be informed of the situation and act provisionally as Organ of 
Consultation. By the terms of the treaty the consultations contemplated 
in Articles 3 and 6 were to be carried out by means of Meetings of Min- 
isters of Foreign Affairs, but until such time as a meeting might be held, 
the Governing Board of the Pan American Union, known since Bogota as 
‘*The Council of the Organization of American States,’’ might ‘‘act pro- 
visionally as an organ of consultation.’’ 

Thereupon a number of interesting problems were presented which per- 
haps might have been anticipated if the treaty had been more carefully 
drafted. It was decided that the Council must first convoke a Meeting 
of the Ministers before it could itself act as a provisional organ of con- 
sultation. This was done; but the Council refrained from fixing a definite 
date for the Meeting of Foreign Ministers, so that the convocation was for 
the time being no more than a technical justification for the assumption 
by the Council of the power to act as a provisional organ. 

What was the scope of the competence of the Council acting in the 
capacity of a provisional organ of consultation? Apparently the Council 
could take the initial steps to determine the facts of the controversy and the 
responsibility of the parties and it could suggest ways and means of re- 
storing friendly relations between them. 

The Council thereupon, at its meeting on December 14, after hearing 
the complaint brought by Costa Rica and the defense made and counter- 
complaint brought by Nicaragua, decided to appoint a committee to go to 
the scene of the controversy and report its findings. It is of interest to 
note that in the discussions of the Council as a provisional organ of con- 
sultation all of the members of the Council took part, irrespective of the 
fact that six of them represented states which had not as yet ratified the 
treaty. When, however, the consultations of the Council had taken shape 
in a series of conclusions for formal adoption, only the members represent- 
ing states which had ratified the treaty were permitted to vote. 

On December 24, within ten days of the appointment of the Committee 
of Information, the Council met again to take action upon its report. <A 
resolution was thereupon adopted calling upon the two governments to 
abstain at once from all hostilities, and stating, that, in the light of the 
information submitted by the Committee of Information, the Council 
thought that on the one hand the Government of Nicaragua should have 
taken more adequate measures to prevent the development in its territory 
of a movement intended to overthrow the Government of Costa Rica, and 
that on the other hand the Government of Costa Rica should have taken 
the measures necessary to prevent the existence in its territory of groups 
whose purpose was to conspire against the security of Nicaragua and other 
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American Republics. The reference in this second case was to the so- 
called ‘‘Caribbean Legion,’’ composed of various elements seeking to over- 
throw governments alleged to be dictatorships. 

The resolution further called upon both governments to observe faith- 
fully the principles of non-intervention and of continental solidarity pro- 
claimed in earlier agreements; and it announced the intention of the Council 
to continue in consultation until assurances were received that the terms 
of the resolution were being duly observed. At the same time a second 
resolution was adopted providing for the despatch of a Commission of 
Military Experts to observe and report upon the fulfillment by the parties 
of their obligations. 

The controversy was brought to a close on February 21, 1949, when a 
formal session of the Council was held at which a Treaty of Friendship was 
signed between plenipotentiary delegates of the two governments, by the 
terms of which they declared that: (1) the events which had been brought 
to the attention of the Council should not break the friendship between the 
two countries; (2) they would prevent repetition of similar events in the 
future; (3) they recognized their obligation to submit controversies be- 
tween them to peaceful settlement, and to this end they agreed to give 
validity to the American Treaty on Pacific Settlement known as the Pact 
of Bogota; and (4) they agreed to reach an understanding upon the ap- 
plication of the Convention on the Rights and Duties of States in the Event 
of Civil Strife.2 Accompanying the signing of the treaty was a resolution 
of the Council thanking the Governments of Costa Rica and Nicaragua for 
their codperation in the task of the Council, announcing that the functions 
of the Commission of Military Experts were at an end, informing the 
American governments that the reasons for the convocation of a Meeting 
of Foreign Ministers no longer existed, and stating ,that, in consequence of 
the settlement of the controversy, the functions of the Council as a pro- 
visional organ of consultation had now terminated. 

Is the Council of the Organization of American States now to become a 
sort of ‘‘eourt of summary jurisdiction’’ for the settlement of disputes 
between two or more governments? It would be going too far to draw 
that conclusion from the activities of the Council in the present instance. 
The Council itself was soon made aware of the danger that it might be 
called upon to settle any number of disputes which might appear to one or 
other of the parties of sufficient urgency to justify an appeal to the Rio 
Treaty. Article 13 of the treaty gave to any member the right to initiate 
a consultative Meeting of Foreign Ministers by addressing a request to the 
Council of the Organization. Did this mean that the Council must forth- 
with call a meeting? The answer was that it did not. By Article 16 of 
the treaty the decisions of the Council in reference to Article 13 were to 


2 Signed at the Sixth International Conference of American States, Havana, Feb. 20, 
1928. This JouRNAL, Supp., Vol. 22 (1928), p. 159. 
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be taken by an absolute majority of the members entitled to vote. This 
implied that the action of the Council in answer to a request for the con- 
vocation of a Meeting of Foreign Ministers should not be merely automatic, 
but that it should be subject to the decision of the Council as to whether the 
facts alleged by the state requesting the consultations came within the terms 
of Articles 3 and 6 which fixed the conditions under which the Organ of 
Consultation was to meet. 

The question was given specific application when, on February 15, 
1949, the Ambassador of Haiti addressed to the President of the Council a 
note from his government referring to certain facts in the relations between 
Haiti and the Dominican Republic which created ‘‘a situation that might 
endanger the peace.’’ The facts in question related to the activities of a 
former colonel in the Haitian army, Astrel Roland, who was alleged to be 
engaged, on the territory of the Dominican Republic, in a plot to overthrow 
the Government of Haiti, and to be receiving the active support of certain 
officials of the Dominican Government in carrying out his plan. Specific 
mention was made of broadcasts made by Roland from a radio station in 
the Dominican Republic attacking the Government of Haiti in violent 
language. The acts were said to constitute ‘‘aggression of a moral 
order,’’ and their repetition was evidence of the agreement of the Domini- 
can Government. Request was made for the convoeation of the Organ of 
Consultation of the Organization of American States, so that measures 
might be considered looking to the maintenance of peace. 

The Council met duly, and in the discussion of the case the point was made 
that Article 6 of the Treaty of Rio de Janeiro did not authorize a meeting 
of the Organ of Consultation unless the three situations referred to—an 
aggression which was not an armed attack, an extra-continental or intra- 
continental conflict, or ‘‘any other fact or situation that might endanger 
the peace of America’’—should affect ‘‘the inviolability or the integrity of 
the territory or the sovereignty or political independence of any American 
State.’’ With this self-imposed limitation upon its competence, the Council 
succeeded in persuading the parties that there were other procedures 
available to them for the settlement of the dispute. A resolution was 
thereupon drawn up in which the Council, after noting that the declara- 
tions made by the two parties gave it reason to believe that they could 
arrive at a friendly settlement, decided ‘‘to abstain, under these circum- 
stances, from convoking the Organ of Consultation,’’ while at the same 
time it expressed the hope that good relations between Haiti and the 
Dominican Republic might be strengthened and the friendship between 
them consolidated. 

It is of interest to note that, when confronted with the necessity of 
meeting practical cases presented to them, the members of the Council 
have not been troubled by the fears expressed at the Bogota Conference 
that the Council might be led to assume ‘“‘ political functions.’’ Doubtless 
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the delegates themselves who expressed those fears did so more as a warn- 
ing against the undue extension of the powers of the Council than as an 
absolute prohibition. For it is obvious that the decisions which the Council 
is called upon to make when requests are presented by particular states 
for the convocation of a Meeting of Foreign Ministers are obviously ‘‘ po- 
litieal’’ ones, in the sense that they involve the judgment of the Council 
upon certain facts alleged by the complainant state to come within the 
terms of Articles 3 and 6 of the Rio Treaty. Reference was made at 
Bogota to the resolution of the Havana Conference of 1928 prohibiting 
the Governing Board and the Pan American Union from exercising ‘‘fune- 
tions of a political character.’’ But that resolution lost much of its force 
with the creation at Buenos Aires in 1936 of the procedure of consultation 
and with the more specific organization of the procedure at Lima in 1938. 
After all, the members of the Council speak in the name of their govern- 
ments and are directly responsible to them. The danger lest the members 
of the Council, sitting in Washington, might be too much under the in- 
fluence of the Government of the United States, if such danger still existed 
after the system of consultation was adopted, was practically eliminated by 
the resolution of the Mexico City Conference in 1945, when it was agreed 
that the Governing Board should be composed of ad hoc delegates, having 
the rank of ambassadors but not part of the diplomatic missions accredited 
to the United States. As a matter of fact, the members of the Council, al- 


though limited by the instructions of their governments, discuss problems 


with the greatest freedom; and it would seem fair to say that the experi- 
ence of recent years has shown that the influence of the individual members 
of the Council is not based upon the power of the state which the particular 
member represents, but upon the intrinsic merits of the prineiples which he 
defends and upon the constructive character of the measures which he 
proposes for their application. 

C. G. FENWICK 


UNITED STATES FOREIGN POLICY 


This will probably be the last editorial that I shall write for the AmeErt- 
CAN JOURNAL OF INTERNATIONAL Law. It is my valedictory, so to speak. 

That I am not in sympathy with the aims and procedure adopted by 
this Government is apparent to all readers. It will be more novel to learn 
that John Bassett Moore in at least three places of his forthcoming 
memoirs characterizes the policy of this Government—if it can be called 
a policy—as ‘‘insane.’’ That means more for the reader than an ordinary 
invective. The ordinary reader must know that John Bassett Moore was 
aman of great moderation who used strong words but rarely. His opinion 
on a question of international law or policy is rated among the highest 
in this country. No one was more familiar with our history than he was. 
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Whatever the truth about American policy, the policy of alliances is 
a clear departure from the warning issued by George Washington in his 
Farewell Address. The reversal of American policy from non-intervention 
to a commitment to intervention in foreign quarrels is so violent a de- 
parture from the past that it must justify itself by extraordinary benefit 
to the United States. Who can assert that the policy of intervention has 
produced laudatory results? The decision of the United States to remain 
out of the League of Nations has been traversed by Mr. Hull and his sue- 
eessors. The flouting of the Founders of this country has brought returns 
which will strike the average citizen as extraordinary. Even if the plans 
worked out successfully, a burden of proof rests upon its proponents which 
cannot be met in a practical world. But when it is observed that the 
League of Nations no longer exists and the United Nations is regarded 
with dissatisfaction on all sides, it is especially harmful to the United 
States. One of the curious consequences which speaks volumes is that the 
American taxpayer knows so little about what is going on or seems unable 
to determine that the expenditure of American money means high taxes 
to the citizen. The United Nations is an improved League, and its friends 
must pay for the ignominy brought upon it by the interventionists. 

A war with Russia must be prevented in the interests of the United 
States. While no one knows when a government becomes bankrupt, it is 
a certainty that large sums must be appropriated to this purpose. Even 
if it could be asserted that the United States would be a victor in that 
war, it would not convince the ordinary man that Communism is a disap- 
pointment and failure. We would undoubtedly spoil the Russian experi- 
ment, and we might ourselves find the American experiment unworkable. 
That would be an unfortunate result, but, it will probably be agreed, this 
existing civilization cannot stand another war without revolutionizing its 
basic principles. It seems unfortunate that the United States no longer 
has a free hand, which is all that isolationism has ever meant. The eight 
volumes of Moore’s Digest of International Law are a standing refutation 
that there ever existed isolationism in the Hull sense of that word. To 
follow up our intervention by a treaty of alliance with five countries or 
more is to place American intervention in the hands of other people—a 
policy that can hardly be regarded as useful to us. It must always be 
remembered by its proponents that the existence of the United States is at 
issue. Thus far we have Russia denouncing the United States as an 
aggressor, and we reciprocate the impeachment. ‘‘Aggressor’’ is a word 
that can be used at random because it signifies nothing. It is an epithet 
hurled at the opponent for such use as the popular propaganda may have 
in view. But if it means anything, it is a charge that the status quo is 
under attack. All those in favor of the status quo must stick together. 
All opponents of the status quo also must stick together. The result is 4 
world war, which, I have already suggested, this civilization cannot tolerate. 
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Of all the senseless wars which have been fought, a war by the United 
States against Russia and its principles would constitute a blunder of the 
first order. Perhaps war has reached the stage of diminishing returns 
through the discoveries of science. I would not knowingly subscribe to 
this view, but it is admitted that war is so expensive that it is not practical. 
But if nations pursue policies which can only lead to distemper, the charge 
must be refuted, whoever is engaged in war. In China we seem to have 
displayed the value of neutrality in foreign quarrels, be they civil or 
international. We backed up our selection of the wrong horse by taking 
from the American taxpayer some three billion dollars. Is this a de- 
fensible policy? 

Although I am opposed to alliances, which only inerease the risks of 
politics, I must confess, as a matter of law, that the United States is 
competent to enter into an alliance. Article VI of the Constitution does 
not authorize the Supreme Court to examine the question of the constitution- 
ality of treaties, although every treaty thus far in issue has been held 
constitutional. Any treaty that is made on the authority of the United 
States, so long as it conforms to the restrictions contained in the Constitu- 
tion itself, is a valid commitment. It becomes the duty of the Senate to 
carry out a treaty of the United States. That is all there is in the doubts 
harbored by Senators Connally and Vandenberg as reported in the press. 
Besides, one can say from history that the power of Congress to declare 
war is misleading. The President has the capacity to write any notes he 
sees fit, and thus far he has been enabled to go to Congress and ask it to 
back him. Congress has never refused such a draft. 

EpWIN BorCHARD 


CHARLES EVANS HUGHES—AN APPRECIATION 


Charles Evans Hughes was elected President of the American Society 
of International Law in April, 1924, and retired as President in 1929. He 
was elected an honorary vice president of the Society in 1930, continuing 
to hold that position until his death in 1948. Appointed Secretary of 
State in 1921, Mr.Hughes brought to the Department, in consequence of 
his experience of almost six years as an Associate Justice of the Supreme 
Court, a judicial temperament that proved uniquely valuable in his han- 
dling of international legal problems with foreign governments. This was 
exemplified in a number of ways. He was loath to take a stand through 
the diplomatic channel that he felt was unsupported by international law, 
and he was unaffected in this regard by the readiness of certain other 
States to be unhindered at times by kindred scruples. Moreover, he was 
aware of instances where they were not. He frequently sat in a quasi- 
judicial capacity in controversies in the Department touching American 
policy, and he exemplified utmost deference for those views that, in his 
judgment, reflected respect for international law. 
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The habitual sense of fairness of Secretary Hughes was understood by 
foreign representatives accredited at Washington; and it added profoundly 
to the influence upon them of his considered views. And so it was that the 
Department of State itself gained in foreign prestige from the loftiness of 
purpose revealed by Secretary Hughes in his every contact with the outside 
world. 

Secretary Hughes manifested a generosity of spirit that was perhaps 
unique at a time when the innate selfishness of states was a warning to all 
that diplomatic moves were invariably to be regarded as inspired by 
motives which ceaselessly, if not patently, were ungenerous. Thus, on one 
occasion Mr. Hughes, in the real hope that a certain European state might 
be persuaded to pursue a course that he deemed advantageous to that 
country as well as his own, proposed that its Ambassador at Washington 
take the Secretary’s idea as his own, forward it to his Government, and 
proclaim as its own proposal the doctrine or plan which he had formu- 
lated. It is not recalled that the path suggested by Mr. Hughes was fol- 
lowed; but the circumstance does not detract from the generosity of his 
suggestion. 

Entering the Department of State when he did, and at a time when the 
first World War was not terminated and when, moreover, this country 
was not prepared to accept the Treaty of Versailles, Secretary Hughes was 
faced with the enormous difficulty of endeavoring both to secure an ade- 
quate peace with the enemy and its satellites and of preserving its rights 
as against its co-belligerents who, in a variety of ways, sought to keep it 
within leash and to make of it preposterous demands. This was a two- 
fold task involving great sagacity and persistence for its accomplishment. 
In the conclusion of the Treaty of Berlin, ratified by the President on 
October 21, 1921, and by Germany on November 2 of that year, and which 
was proclaimed by the President before the end of 1921, Secretary Hughes 
sought with success to gain for the United States what Germany had al- 
ready agreed to yield for its benefit, as well as for that of its Allies in 
their common victory. 

It is not here sought to marshal the several achievements of Mr. Hughes 
while he was Secretary of State. Still, attention is called to a few of them. 
He was confronted with the controversy with the Allied Powers in regard 
to German overseas possessions and with the matter of mandated territory. 
The Conference on the Limitation of Armament, 1921-1922, and in special 
relation China and the Far East, reéstablished continuity of thought on, 
as well as the meaning of, the ‘‘Open Door in China.’’ Incidentally, it 
may be observed that dangers of an Anglo-Japanese alliance permanently 
disappeared. 

1In another place this writer has endeavored to show how Mr. Hughes succeeded in 


this task. See American Secretaries of State and Their Diplomacy (New York, 1929), 
Vol. X, pp. 225-230. 
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The problem of the recognition of the Soviet régime as the Government 
of Russia came to a head and was dealt with by Secretary Hughes without 
gloves. Lack of good faith of the Soviet régime and of its thought and 
purposes in relation to the United States made him adamant in declining 
recognition.’ 

Secretary Hughes was vitally interested in the proposal for the adherence 
of the United States to the Protocol establishing the Permanent Court of 
International Justice. On February 17, 1923, he recommended to the 
President that he request the Senate to advise and consent to the adhesion 
by the United States to the Protocol of December 16, 1920, accepting the 
adjoined Statute of the Court (but not the Optional Clause) upon four 
‘‘eonditions and understandings to be made a part of the instrument of 
adhesion,’’ which he laid down.’ It will be recalled that Mr. Hughes was 
elected a judge of that tribunal in 1928, resigning two years later to become 
Chief Justice of the United States on the appointment of President Hoover. 

In the course of attending international conferences in foreign lands Mr. 
Hughes occasionally spoke his heart, revealing with engaging frankness 
what took hold of it. At the meeting of the American Bar Association at 
London in 1924 he did so. Thus, on July 21st, at Westminster Hall, he 
said : 

The fundamental conception which we especially cherish as our heritage 
is the right to law itself, not as the edict of arbitrary power, but as 
the law of a free people, springing from custom, responsive to their 
sense of justice, modified and enlarged by their free will to meet con- 


scious needs, and sustained by authority which is itself subject to the 
law ... the law of the land.* 


Rarely, if ever in his career, did Mr. Hughes give utterance to a nobler 
thought, or one that more incisively expressed ‘the common tradition of 
British and American lawyers. 

During the same visit, at a dinner of the Pilgrims of Great Britain, Mr. 
Hughes spoke his mind on the matter of peace. He said in part: 


There are certain things upon which you can count in your relations 
with the United States. You can count upon us as a non-aggressive 


2See statement by him dated July 1, 1924, on the foreign relations of the United 
States (p. 45), where he said: ‘‘The essential fact is the existence of an organization 
in the United States created by, and completely subservient to, a foreign organization 
striving to overthrow the existing social and political order of this country. The 
subversive and pernicious activities of the American Communist Party and the Workers’ 
Party and their subordinate or allied organs in the United States are activities resulting 
from and flowing out of the program elaborated for them by the Moscow group.’’ 
(Quoted by this writer in American Secretaries of State and Their Diplomacy (New 
York, 1929), Vol. X, p. 287.) 

8 Cong. Rec., 67th Cong., 4th Sess., Vol. LXIV, p. 4499. 

4American Bar Association Visit to England, Scotland and Ireland, 1924, Memorial 
Volume (1926), pp. 90-91. 
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power devoted to the interests of peace. We wish to promote friend- 
ship with all nations and among all nations. . . . Our people have a 
passion for peace; and you may count, as I have said, upon America’s 
devotion to this cause, and upon our purpose to co-operate with you and 
others, in every way that is congenial to our institutions in the inter- 
ests of peace.® 


It is not difficult to appraise qualities of mind and soul that sustained 
Mr. Hughes as Secretary of State. They were obvious to all who worked 
with him. They sprang from a rare mental and spiritual endowment that 
produced a vast mental power that, however, left no trace of arrogance 
or ill-will in the possessor. The kindliness and graciousness of the man, 
mingled with his innate sense of justice, inspired trust and confidence 
abroad and at home. But few wanted to cross swords with him or enjoyed 
the task when instructed to do so. Few whom he least trusted were aware 
of his opinion of them. The vigor and sanity of the successful lawyer and 
patient judge united to clothe Mr. Hughes with qualities that he needed 
and used for the sake of his country. As it turned out, the United States in 
its contacts with the outside world found itself blessed in Charles Evans 
Hughes with the strongest Secretary that it had known since the days of 
John Quincy Adams. 

CHARLES CHENEY HypDE 


5 Charles E. Hughes, The Pathway of Peace, and Other Addresses (1925), pp. 102-108. 
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NEW OFFICERS OF THE WORLD COURT 


On April 6, 1946, the International Court of Justice elected Judge 
Guerrero as its President and Judge Basdevant as its Vice President, both 
to serve for three-year terms. Under Article 9 of the Rules of Court, a 
new election is required to be held ‘‘in the course of the month following 
the date on which the judges elected at the periodic election of members 
of the Court enter upon their duties’’; such a date fell on February 6, 
1949. At the election held on February 28, 1949, Vice President Basdevant 
was chosen to be President of the Court for the new term, and following 
a precedent established in 1936, President Guerrero was chosen to be Vice 
President. 

First elected President on November 25, 1936, Judge Guerrero has served 
in that capacity since January 1, 1937. His previous experience in inter- 
national organizations had marked him out for the post, and it is doubtful 
whether any man has ever served the international community with greater 
distinction. Through twelve turbulent years, he discharged his functions 
with remarkable sagacity, with extraordinary dignity, and with conspicuous 
fidelity. Not merely the profession of international law, but the whole 
world, owes him a great debt, and it is a privilege for one who has served 
at his side to pay him tribute in acknowledgment. 

President Basdevant’s election was to be expected. Few men in history 
have had such a wide experience in the work of international conferences, 


or have made such a world-wide reputation for ‘sound judgment and re- 


sourcefulness. His prestige within the circle of those interested in inter- 
national law is a valuable asset to the Court, and he enters upon the duties 
of his high office with universal acclaim. 

The Court is to be congratulated on these excellent selections. The 
President is far more than the director of the public proceedings devoted 
to hearing Agents and Counsel appearing in cases before the Court. He 
is the guardian of the strictly judicial tradition of the Court. Upon him 
falls the delicate task of threading the deliberations of the judges to con- 
clusions which will command the world’s assent. The Court has had an 
enviable success in the choice of its seven Presidents in twenty-seven years; 
the writer is proud to have been privileged to know each of the seven— 
Loder (Netherlands), Huber (Switzerland), Anzilotti (Italy), Adatei 
(Japan), Hurst (United Kingdom), Guerrero (El Salvador)—and now 
Basdevant (France). A grand galaxy it is! 

O. Hupson 
339 
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PUBLIC INTERNATIONAL LAW IN FRANCE SINCE THE WAR 


No country has made a greater contribution than France to the progres- 
sive development of international law. Despite revolution and war, French 
scholars have, almost without interruption, continued their activities in this 
field for hundreds of years. The last war was no exception. The jurists 
continued their writing, and the law faculties, with only short interruptions, 
remained open, offering as usual an optional course in international law for 
the licence, and an advanced course for the doctorat. A questionnaire 
sent to the 17 state universities elicited the unanimous view that for the 
year 1948, as compared with 1938, there was considerable increase in 
interest shown in international law, as demonstrated by the number of 
students and theses in the field. 

On the other hand, the scientific publications have by no means re- 
covered from the war. While the Revue Générale de Droit International 
Public (Sibert) has reappeared since 1945, and the Revue francaise du 
Droit des Gens (Genet) has recently recommenced publication, two other 
French-language reviews are still dormant, namely, the Revue de Droit 
International (de La Pradelle), and the Revue de droit international et de 
législation comparée (De Visscher). With constantly increasing costs and 
the difficulty of obtaining paper, the obstacles faced by all these journals 
are enormous, especially since many former subscribers have been unable 
to resume their subscriptions because of exchange restrictions and even 
political obstacles. 

According to all the reports received, scientific work in the law faculties 
(as in all institutions of learning in France) is greatly hampered at present 
by the ‘‘lamentable state’’—the expression usually employed—of the li- 
braries. Not all of the law schools were hit as hard as the University of 
Caen, whose entire plant including its libraries, was completely destroyed, 
nor the University of Strasbourg, whose library was twice dispersed by 
the Germans. But in all the law faculties, with the possible exception of 
the Faculté de Droit at Paris, whose financial situation is somewhat better, 
severe budgetary limitations and the lack of foreign exchange have made 
it impossible for the libraries to keep up their subscriptions to foreign re- 
views, or to purchase more than a few of the best foreign works. But 
nearly all the law schools report, with repeated expressions of gratitude, 
that they receive regularly the AMERICAN JOURNAL OF INTERNATIONAL Law. 
A number report that this is the only foreign review received in this field. 
It should be added that there are several good working libraries in Paris 
in addition to the one at the Law Faculty, for instance, the one at the 
Quai d’Orsay, which was enriched by the works collected by DeGaulle while 
in London. The most useful collection used to be the Carnegie Endowment 
library at 173 Boulevard St. Germain, the only one permitting the student 
free access to the shelves. French and American scholars have always made 


CURRENT NOTES 341 


extensive use of this library, a large part of which was loaned in 1948 to 
the General Assembly at the Palais de Chaillot. The Endowment library 
was closed during the late war and has not been completely brought up to 
date since that time. 

For a generation before the second World War the remarkable dis- 
tinction and variety of its courses in international law made the Law 
Faculty at Paris the greatest center for juridical international studies in 
the world. It is unlikely that any institution has ever possessed such a 
distinguished international law faculty as that constituted by Politis, 
LeF ur, Basdevant, Geouffre de La Pradelle, Gidel, and Seelle. Politis, en- 
dowed with a legal mind such as appears—to use the words of the late 
James Brown Scott—but once a century, left the Faculty years ago for a 
brilliant diplomatic career, but he continued his writing, and lectured fre- 
quently at the Institut des Hautes Etudes Internationales. He died during 
the second World War, and his last work, La Morale internationale, was 
published posthumously in the United States and Switzerland. Professor 
LeFur, who devoted his main efforts to reviving interest in natural law, also 
passed away during the war. Professor Basdevant, dislodged by the Nazis 
in January, 1944, from his professorate, resumed after the Liberation his 
functions both at the Faculty and the Quai d’Orsay, where he served 
as Legal Adviser until elected to the International Court of Justice, 
of which he is now President. Professor de La Pradelle, although 
retired from teaching, recently published La Paix Moderne 1899-1905 ; 
de La Haye a San Francisco (Paris, 1947), and is president of the Institut 
international d’Etudes et de Recherches diplomatiques. He continues to 
assure the publication of the Revue générale de l’Air, the Revue inter- 
nationale de la Radioélectricité and the Nouvelle Revue de Droit inter- 
national privé. 

Professor Gidel is continuing his lectures at the Institut des Sciences 
Politiques (formerly the Ecéle des Sciences Politiques), and the Institut des 
Hautes Etudes Internationales, and is working to complete the last of the 
three volumes of his monumental Droit International de la Mer, of which 
three volumes have already appeared. Professor Scelle, noted leader of 
the sociological school of jurisprudence as applied to the law of nations, 
has just retired from the Law Faculty, but is continuing his labors as 
French member of the United Nations Commission for the Codification and 
Progressive Development of International Law. In 1948 he brought out 
his Manuel élémentaire de Droit international public. 

To replace these losses, the Paris Law Faculty during the past few years 
has appointed Professors Sibert, Bastid and Rousseau. Professor Sibert is 
now, as for many years, editor of the Revue Générale de droit international 
public, and director of the Institut des Hautes Etudes internationales 
(founded by Alvarez, de La Pradelle, and Fauchille), where so many young 
Americans studied international law between the two world wars. He is 
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working on a new edition of Fauchille’s encyclopedic work. Madame Bas- 
tid, daughter of Professor Basdevant, and author of the well-known thesis, 
Les fonctionaires internationauz, and the first woman to occupy a chair of 
international law, or for that matter any branch of law, at the University 
of Paris, is acting as adviser to the Quai d’Orsay on problems of codification. 
Finally, Professor Charles Rousseau is the author of Principes Généraux du 
droit international public, of which the first volume, Introduction et Sources 
(975 pages), was published in Paris in 1944, and the second volume is 
under preparation. 

Before leaving the activities at Paris, we should mention that Professor 
André Gros, before the war professor of international law at Toulouse, 
served as counselor to DeGaulle in London and was later appointed Legal 
Adviser to the French Foreign Office. In this capacity he has attended 
the great peace conferences held since the end of the war. 

Turning now to the faculties outside of Paris, Professor Redslob, Dean 
of the Law School at Strasbourg, published recently De l’Esprit politique 
des Allemands, and has just completed a treatise on international law. 

From Lyons Professor Guillien writes that he is working on problems 
of colonial international relations, his special interest being the Far East 
(Indo-China). The title of his forthcoming work will be Droit inter- 
national et droit colonial. 

Professor Cavaré (Rennes) has just completed an Eléments de droit 
international public, in 1500 pages, which pays particular attention to 
historical and sociological factors. Professor Réglade (Bordeaux), who 
reports that he now has 55 students as compared with 14 in 1938, has 
finished a manuscript entitled Valeur sociale et concept juridique; norme 
et technique. At Montpellier Professor Delbez is working on a general 
treatise on the United Nations. In 1947 he published an elementary 
manual on public international law. 

Professor Paul de La Pradelle (Aix-Marseilles), who during the war 
taught international law to French officers in an officers’ prison camp in 
Silesia, was repatriated in 1943 to serve as legal adviser to the French 
Delegation on the Franco-Italian Armistice Commission. He is preparing 
a volume of readings in international law and a manual of air law, his 
specialty. He recently founded an institute for juridical studies at Aix. 

Professor Berlia (Caen), is preparing for publication a study of Euro- 
pean diplomatic congresses. Professor Claude-Albert Colliard (Grenoble), 
who, like Paul de La Pradelle, taught international law while in captivity, 
recently published a collection of readings, Documents de droit inter- 
national et histoire diplomatique. Finally, Professor Fabre (Algiers) is 
working on a study of the military occupations in France (1815, 1870 and 
1940). 

A number of works on international law and relations, written by 
specialists outside the faculties, have appeared since the war, although the 
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number of such books, for obvious reasons, is considerably less than before 
the war. We may mention here only a few of these: 


Carabiber, Les juridictions internationales de droit privé, Paris, 1946; 
Barraine, La réglementation des rapports internationaux et lVO.N.U., 
Paris, 1946; Giraud, La nullité de la politique internationale des Grandes 
Democraties (1919-1939), Paris, 1948; and Salomon, L’O.N.U. et la Paiz, 
Paris, 1948. 


From the foregoing brief survey, it is evident that the great tradition of 
French learning in the field of international juridical studies, the work 
of so many savants from Bodin to Louis Renault, is still in safe hands, and 
that the new contributions promised and soon to appear must be reckoned 
with by all students in the field. 

JOHN B. WHITTON 


THE WORK OF UNESCO ON COPYRIGHT 


The General Conference of the United Nations Educational, Scientific 
and Cultural Organization (UNESCO) at its session held at Mexico City 
in November, 1947, undertook to consider the problem of improving the 
protection of copyright on a world-wide basis, and to study the possibility 
of drawing up the text of a universal convention designed to unify the 
international system for the protection of literary, artistic and scientific 
works and to facilitate the free flow of information and culture through- 
out the world. To accomplish this purpose, it instructed the Director 
General to arrange for a comparative and critical study of copyright in 
the various countries of the world and as between countries; to codperate 
closely with the United Nations and to endeavor by all appropriate means 
to keep in touch with the current activities and accomplishments of inter- 
covernmental as well as non-goverrmental organizations dealing with 
copyright. The UNESCO proposes to invite representatives of groups of 
authors, publishers, workers and the public to take part in the work of 
various committees, commissions and meetings of experts in order to ¢o- 
operate in carrying out the plan. 

Action on the plan has now been begun by the issuance of one of the 
most comprehensive questionnaires that has ever been circulated by an 
international governmental agency. This questionnaire has gone out not 
only to national and international governmental agencies, but also to 
non-governmental organizations particularly concerned with copyright. 
The Director General requests the Member States of the United Nations 
and of UNESCO to invite the competent bodies under their control to co- 
operate closely with the Secretariat in fulfilling the requirements of the 
questionnaire. 

Modern means of disseminating intellectual production have advanced 
with giant strides, especially by technical improvements in the use of 
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films, phonograph records, radio broadcasting and television. Accordingly, 
the questionnaire requests information not only with respect to all the 
various national laws and general practices which relate to the protection 
of copyright in all its manifestations, but also requests answers to questions 
raised by the legal status of a work of art from its inception until the 
time when copyright expires. In addition to all the various problems of 
the law, whether written or unwritten, relating to copyright, the question- 
naire also includes questions which follow the stages in the life of a work, 
from the time when the author conceives his work and formulates the 
artistic idea he is going to express, down through the period of disclosure, 
publication and exploitation, to the very death of the author and the in- 
heritance of the exercise of the author’s literary and financial rights, re- 
spectively. The questionnaire gives full attention also to the case of 
foreign works, whether by foreign authors or by national authors, pub- 
lished abroad, and inquires also concerning the extent of specially favor- 
able treatment by virtue of special treaties, international conventions and 
the most-favored-nation clause. 

In connection with the general campaign for the protection of copy- 
right, the UNESCO has begun the publication in Paris of the Copyright 
Bulletin (Bulletin du Droit d’Auteur)*? in both English and French, be- 
ginning with the first volume published in July, 1948. The Bulletin re- 
ports on various meetings and conferences, such as the meeting of the legal 
commission of the Congress of the International Broadeasting Organiza- 


tion, held at Brussels in February, 1948, and the Diplomatie Conference 
for the Revision of the Bern Convention, held at Brussels, June 5th to 
June 26th, 1948. The results of these meetings will be reported and com- 
mented upon in later numbers of the Bulletin, as will be presumably also 
all relevant information drawn from answers to the questionnaire. 
ArtuHurR K. KuHN 


MIDWEST REGIONAL MEETING OF AMERICAN SOCIETY OF INTERNATIONAL LAW 


The third Midwest regional meeting of the American Society of Interna- 
tional Law took place on January 29, 1949, at the headquarters of the Chi- 
eago Bar Association. The meeting was sponsored jointly with the Commit- 
tee on International and Comparative Law of the Chicago Bar Association. 
About a hundred members of the two organizations were present at the 
meeting, which began with lunch at 12:30 p.m. and continued until after 
4:00 o’clock in the afternoon. 

Professor Brunson MacChesney of Northwestern University Law School 
acted as Chairman of the meeting. A lively discussion centered around 
two papers on the general topic ‘‘An International Legal Order within 
Which the United States and the U.S.8S.R. Can Live Together.’’ 


1 See Periodical Literature of International Law, this JouRNAL, Vol. 43 (1949), p. 220. 
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The first speaker, Mr. David Gooder of the Chicago Bar Association, dis- 
eussed the United Nations Declaration of Human Rights and its implica- 
tions from the point of view of United States-Soviet relations. He sug- 
gested that three approaches to framing a universal bill of rights are 
possible. The first would seek agreement on philosophical fundamentals 
and deduce common rules and principles from these fundamentals. The 
second would seek the least common denominator of the rights accepted 
by the various countries. The third would try to obtain the maximum of 
agreement on specific rights in a negotiating process. The latter pro- 
cedure was adopted by the United Nations and this process disclosed the 
differences between the Western Powers and the Soviet Union in this field. 
The former emphasized traditional civil liberties assuring freedom of 
speech, press, religion and opinion, and fair trials. The Soviet repre- 
sentatives were particularly interested in social and economie rights, such 
as the right to work, to fair conditions of work, to education, and to social 
security. Mr. Gooder pointed out the difficulties which would arise in 
attempts to give practical effect to the Declaration accepted by the General 
Assembly and giving a certain measure of satisfaction to both groups. 

The second speaker was Professor Hans Morgenthau of the University 
of Chicago. He discussed the political relations between the United States 
and the Soviet Union. In his opinion, the conditions for an international 
legal order were a stable balance of power among states, and the political, 
technological, and moral conditions were today less favorable for such 
stability than they were during the period from the Thirty Years’ War 
to World War I. 

Among problems raised in the discussion which followed were the extent 
to which the Universal Declaration of Human Rights, adopted by the 
General Assembly, could be regarded as an interpretation of the obliga- 
tions concerning human rights accepted by Members of the United Nations 
in Articles 55 and 56 of the Charter; the relations of these rights to those 
defined in the United States Constitution; and the possibility of stabiliz- 
ing the political situation of the world by making the balance more complex 
through developing regional arrangements in Western Europe and else- 
where and strengthening the United Nations itself. 


REVUE HELLENIQUE DE DROIT INTERNATIONAL 


Modern Greece has always shown great interest in public and private 
international law and has produced great scholars in these fields, like 
Streit, Politis, Seferiades. Due to this interest, the Hellenic Institute of 
International and Foreign Law was founded at Athens in 1939 with the in- 
tention also of publishing a journal of international law. Now, after the 
long war years, this idea has been realized. The first two numbers (Janu- 
ary-March, April-June, 1948) of the new quarterly, Revue Hellénique de 
Droit International, have been published. 
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These numbers of the new quarterly, under the direction of the well- 
known scholars, J. Spiropoulos and P. Vallindas, contain interesting ar- 
ticles, such as those on the abuse of the veto power (Spiropoulos), on inter- 
national administration (Dendias), on the evolution of the International 
Statute of the Maritime Danube from 1938 to 1943, and others, as well as 
studies on the conflict of laws. The quarterly further includes judicial de- 
cisions, international documents and book reviews. The greater part of 
the contents is in French; but there are also many contributions in English. 

The Hellenic Institute and the Review need codperation from abroad. 
As a collaborating correspondent, this writer wants to appeal to American 
international lawyers and American institutions to extend international 
cooperation, by sending books, reprints of articles, texts of documents and 
of judicial decisions to the Secretary General, B. Lambadarios, Athens, 
Palaia Anaktora. 

It is with great pleasure that we greet the appearance of this new pub- 
lication devoted to international law, and that we present to it our best 


wishes for its future. 
Joser L. Kunz 


HUNDREDTH BIRTHDAY OF JOSEF KOHLER 


March 9, 1949, was the 100th birthday of the great German jurist, 
Josef Kohler. He was born in Offenburg in Baden, and became a judge 
and, later, professor at the Universities in Wuerzburg and Berlin where 
he taught for the last thirty-two years of his life until 1919. He was an 
internationally recognized expert in almost all branches of jurisprudence. 
His numerous books and articles constitute lasting contributions to a pro- 
gressive development of law. In the fields of patent law and comparative 
law he was a true pioneer. In his later years he was interested in inter- 
national law and conflicts of law, and was one of the first jurists who made 
systematic research on the law of primitive peoples, especially of the 
American Continent. He published studies on the law of the Aztecs, 
various Indian tribes of North America, and the Eskimos. The bibliog- 
raphy of his books, essays and reviews, published by his son, Dr. Arthur 
Kohler, contains approximately 2,500 items. Many German and foreign 
lawyers who studied in Berlin during the period 1890 to 1919 were his 
pupils. Kohler was not only a jurist and ethnologist; he was also a suc- 
cessful poet and remarkable musician. 

Josef Kohler had well-established relations with the United States. 
He was a friend of Oliver Wendell Holmes whom he visited in Washington. 
Holmes received the honorary degree of Doctor of Laws from the Univer- 
sity of Berlin at the initiative of Kohler, who was then Dean of the Law 
School. In 1904 Kohler himself got an honorary degree from the Uni- 
versity of Chicago. He was also a friend of John H. Wigmore and Julian 
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Mack. Roscoe Pound and Ernest Hocking are his disciples. In 1930, 
eleven years after the death of Kohler, a memorandum signed by 130 out- 
standing American scholars was submitted to the League of Nations pro- 
posing to elect Dean Wigmore one of the judges of the Permanent Court 
of International Justice. To justify this suggestion, the memorandum 
stated : 


In fecundity and range of creation, Wigmore has been compared with 
the late Josef Kohler. Kohler was an authority in bankruptcy and 
patent law, something of a musician and poet, and much else. In 
many ways, Wigmore’s literary style, legal and non-legal interests and 
activities, and dynamic force are comparable to Kohler’s 


H. KELsEN 


20TH YEAR OF ACADEMY OF INTERNATIONAL LAW AT THE HAGUE 


The Academy of International Law will hold its 20th annual session at 
The Hague this year, beginning on July 11 and ending on August 12, 
1949. The session will consist of lectures, delivered either in French or 
English, covering subjects of public and private international law as well 
as of international organization. Among the subjects included in the 
tentative program are the following: ‘‘The Structure of Treaties in Pres- 
ent International Practice,’’ by G. Balladore Pallieri, Professor at the 
Law Faculty of the Catholic University at Milan; ‘‘The Application of 
International Law within Composite States,’’ by Willard B. Cowles, Pro- 
fessor of International Law at the University of Nebraska Law School; ‘‘ In- 
ternational Law with Regard to the Polar Regions,’’ by R. Dollot, Min- 
ister Plenipotentiary and Editor of the Revue d’Histoire Diplomatique, 
Paris; ‘‘ Validity and Non-Validity in International Law of Acts of Jurid- 
ical Significanee,’’ by P. Guggenheim, Professor at the Institute of Ad- 
vanced International Studies, Geneva; ‘‘Post-War Problems of Inter- 
national Law Pertaining to Private Property (World Wars I and II),”’ 
by Manfred Lachs, Head of the Juridical Department of the Polish Min- 
istry of Foreign Affairs; ‘‘The Sphere of Exclusive National Sovereignty,’’ 
by Lawrence Preuss, Professor of Political Science at the University of 
Michigan; ‘‘General Rules of the Law on Nationality,’’ by A. Makarov, 
Honorary Professor at the University of Tiibingen; ‘‘The Law of Com- 
posite States and the Conflicts of Law and Jurisdiction to Which They 
Give Rise,’’? by P. Arminjon, Honorary Professor at the Universities of 
Geneva and Lausanne; ‘‘Recent Developments in Private International 
Law in the U. S. A.,’’ by Henry P. de Vries, Associate Professor of Com- 
parative Law at Columbia University; ‘‘The International Canals and the 
Important Sea Routes of the World,’’ by A. Siegfried, Member of the 
Académie Francaise ; ‘‘Contemporary Problems of International Law re- 
garding Industrial, Literary and Artistic Property,’’ by G. H. C. Boden- 
hausen, Professor at the University of Utrecht; ‘‘The Definition of the 
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Aggressor in Modern International Law,’’ by W. Komarnicki, former 
Dean of the Law School of the University of Wilno; ‘‘The Problem of 
Refugees and World Peace,’’ by E. Balogh, Secretary General of the In- 
ternational Academy of Comparative Law; ‘‘Problems of Aviation Law,’’ 
by R. H. Jennings, Professor at Jesus College, Cambridge. 

The Academy was opened in July, 1923, and met each summer there- 
after until 1940, when its activities were suspended for the duration of 
the war. The 1949 session is the third meeting of the Academy since the 
war, the courses having been resumed in 1947. Evidence of the greatly 
increased interest in the Academy is shown by the numbers of students 
who have attended the sessions since the war. In the summer of 1939, 
preceding the outbreak of the war, 354 students representing thirty-two 
nations attended the Academy courses. In 1947 the attendance was 500; 
and in 1948, 581, comprising students representing forty-three nations. 
It is also of interest to note that the Academy’s earlier practice of having 
lectures delivered only in French has been changed so that lectures may 
now be given in either French or English. 


NEW 


The Pan American Union announces the publication of two periodicals 
which will replace the old Bulletin of the Pan American Union. One of 
these, the Annals of the Organization of American States, published quar- 
terly, will contain the official documents of the Organization, the texts of 
treaties, the resolutions of conferences and Meetings of Foreign Ministers, 
the resolutions of the Council of the Organization, reports on the activities 
of the Pan American Union, and other related documents. The first num- 
ber, which appeared in March, contains the official documents of the 
Conference of Bogota. The other publication, entitled Americas, will be 
a monthly illustrated magazine dealing in more popular form with the 
various economie and social interests of the American States. 

The Department of International Law and Organization of the Pan 
American Union is also publishing an Inter-American Juridical Yearbook 
which will survey the developments of inter-American regional law in the 
year 1948, including leading articles, notes on current developments, sum- 
maries of articles in the American reviews and reviews of books published 
in that year. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE PERIOD NOVEMBER 1, 1948-JANUARY 31, 1949 
(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: A. EF. C. O. R., U. N. Atomic Energy Commission Official Records; 
C. I. E. D., Chronology of International Events and Documents, Royal Institute of Inter- 
national Affairs; C. S. Monitor, Christian Science Monitor; Cmd., Great Britain Parlia- 
mentary Papers by Command; Cong. Rec., Congressional Record; D. ¢ S. P., Department 
of State Documents & State Papers; D. S. B., Department of State Bulletin; EZ. C. A., 
Economie Codperation Administration; HE. S. C. O. R., United Nations Economic and 
Social Council Official Records; F. A. O., Food & Agriculture Organization; G. A. (III) 
O. R., Official Records of the Third Session of the U. N. General Assembly; G. B. M. S., 
Great Britain Miscellaneous Series; G. B. T. S., Great Britain Treaty Series; I. B. R. D., 
International Bank for Reconstruction and Development; J. C. HE. F., International 
Children’s Emergency Fund; J. C. J., International Court of Justice; J. E. F. C., 
International Emergency Food Council; J. 7. S., India Information Services [Press Re- 
lease]; I. M. F., International Monetary Fund; J. T. U., International Teleeommunica- 
tions Union; N. Y. T., New York Times; P. A. U., Pan American Union; S. C. O. B., 
United Nations Security Council Official Records; T. I. A. S., U. 8S. Treaties and other 
International Acts Series; U. N. B., United Nations Bulletin; U. N. P. R., United 
Nations Press Release; U. P. U., Universal Postal Union. 


GENERAL * 
April, 1947 
11 NETHERLANDS—UNITED States. Exchanged notes at The Hague regarding 
American dead in World WarII. Text: 7. J. A. S. 1777. 


16/December 21, 1948. BRrazit—GreEAT BRITAIN. Signed cultural convention at Rio 
de Janeiro. London Times, June 5, 1947. Text: Brazil No. 1 (1947), Cmd. 
7134; G. B. T. S. No. 6 (1949), Cmd. 7606. Exchanged ratifications Dee. 21, 
1948. 


October, 1947 
13/March 17, 1948 CHINA—UNITED STATES. Exchanged notes on claims resulting from 
activities of U. S. military forces in China. Text: 7. I. A. S. 1776. 


27 CHILE—GREAT Britain. Signed agreement at Santiago concerning military 
service. Text: G. B. T. S. No. 83 (1948), Cmd. 7580. 


February, 1948 

26 FISHERIES COUNCIL. Governments of Burma, China, France, India, Netherlands, 
Philippine Republic, United Kingdom and U. S. agreed at Baguio to establish- 
ment of Indo-Pacific Fisheries Council. Text: G. B. M. S. No. 9 (1948), 
Cmd. 7590. 


*See p. 360 below for United Nations and Specialized Agencies; also p. 366 and fol- 
lowing for Multipartite Conventions. 
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June, 1948 

28-July 14 Most-FAvorED-NATION TREATMENT. United States signed agreements 
with the following countries and occupied zones for application of most- 
favored-nation treatment to areas under occupation or control: France, June 
28; Denmark, June 29; Austria, Belgium, Greece, Netherlands, July 2; Ice- 
land, Luxembourg, Norway and Sweden, July 3; French Military Zone of Oc- 
cupied Germany, July 9; U. S./U. K. Zones of Occupied Germany, July 14. 
Texts: T. J. A. 'S., 1823, 1822, 1820, 1821, 1826, 1831, 1827, 1830, 1832, 1833, 
1824, 1825. 


August, 1948 

27 PHILIPPINE REPUBLIC—UNITED STATES. Signed agreement at Manila concern- 
ing public and private claims against U. S. for war damage in the Philippines. 
Text: T. I. A. S. 1814. 


30 RED Cross CONFERENCE. At final session a convention for protection of civilian 
persons in time of war was adopted. Text: Revue Internationale de la Croix- 
Rouge, Jan., 1949. Supp., pp. 3-52. 


September, 1948 

6/13 GREAT BRITAIN—NoRwWAyY. Exchanged notes at London extending agreement for 
abolition of visas to Norwegian overseas territories. Text: G. B. T. S. No. 7 
(1949), Cmd. 7610. 


14 MostT-FAVoRED-NATION TREATMENT. Belgium, Brazil, Canada, Ceylon, France, 
India, Luxembourg, Netherlands, Norway, Pakistan, South Africa, United 
Kingdom, U. 8S. signed agreement at Geneva on most-favored-nation treat 
ment for areas of western Germany under military occupation. U. N. Treaties 
§ Agreements Registered, Oct., 1948, p. 6. 


20 NETHERLANDS East INpbIES. Effective this date its official name became Indo- 
nesia. D. 8S. B., Dee. 12, 1948, p. 745. 


October, 1948 
2 FRANCE—UNITED States. Signed at Paris agreement regarding exchanges in 
the field of higher education. D. S. B., Nov. 21, 1948, p. 650. 


12 BuRMA—GREAT BuiTaAIN. Exchanged notes at Rangoon on control of Burma’s 
expenditure in hard currency areas. Text: G. B. T. S. No. 75 (1948), Cmd. 
7560. 


26—November 10 VISA ABOLITION. Great Britain exchanged notes with the following 
countries extending visa abolition agreements to certain British overseas terri- 
tories: Denmark, Iceland, Luxembourg, Sweden, Oct. 26; Italy, Oct. 26/28; 
Switzerland, Oct. 26/29; Norway, Oct. 26/30. Texts: G. B. T. S. No. 80 
(1948), Cmd. 7577; No. 77 (1948), Cmd. 7574; No. 82 (1948), Cmd. 7579; 
No. 79 (1948), Cmd. 7576; No. 81 (1948), Cmd. 7578; No. 76 (1948) Cmd. 
7573; No. 78 (1948), Cmd. 7575. 


27/November 10 GREAT BrRITAIN—Monaco. Exchanged notes at London and Monaco 
on reciprocal abolition of visas. Text: G. B. T. S. No. 86 (1948), Cmd. 7589. 


31 PERU—UNITED States. Exchanged notes continuing diplomatic relations. 
D. 8. B., Dec. 12, 1948, p. 743. 
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November, 1948 

2-24 EUROPEAN EcONOMIC COOPERATION. Loan agreements were signed as follows: 
Turkey, $30,000,000, Nov. 2; Luxembourg, $3,000,000, Nov. 17; Belgium, 
$47,000,000, Nov. 24. N. Y. T., Nov. 3, 1948, p. 1; E.C.A. Press Releases 
EIB, Nos. 9-11. 


HUNGARY—POLAND. Signed trade and payments agreement covering the period 
Oct. 1, 1948-Dee. 31, 1949. Polish Facts & Figures (London), Nov. 13, 1948, 
p. 4. 


4/13 DENMARK—GREAT BriTAIn. Exchanged notes at Copenhagen extending time- 
limit for renewal of Agreement of April 22, 1948, for participation of a Danish 
contingent in occupation of Germany. Text: G. B. T. S. No. 89 (1948), Cmd. 
7593. 


4-December 23 INTERNATIONAL MILITARY TRIBUNAL (Far East). Reconvened, after 
being in recess since April 16, and delivered judgment on Premier Tojo and 24 
co-defendants. Found Japan guilty of aggression. London Times, Nov. 5, 
1948, p. 3; Nov. 10, 1948, p. 3. Rendered judgment of guilt for all defend- 
ants and sentenced 7 to death, 16 to life imprisonment and 2 to lesser prison 
terms. N.Y. T., Nov. 13, 1948, p. 9; London Times, Nov. 13, p. 4. Sentences 
were upheld on Nov. 24 by General MacArthur, who granted reprieves pend- 
ing 2 appeals to U. S. Supreme Court. London Times, Nov. 25, 1948, p. 3; 
N.Y. T., Nov. 24, p. 1, and Nov. 30, p. 1. Court decided Dee. 6 to hear argu- 
ments on its jurisdiction. N. Y. T., Dec. 7, 1948, p. 1; this JourNat, Vol. 
43 (1949), p. 170. On Dee. 20 Court decided it had no power to review 
action of the International Military Tribunal. WN. Y. T., Dee. 21, 1948, pp. 
1, 4; London Times, Dee. 21, p. 3; this JOURNAL, Vol. 43 (1949), p. 172. 7 
defendants were executed Dec. 22. N. Y. T., Dee. 23, 1948, p. 1. Official 
report: p. 6. 


GREECE—ITALY. Signed treaty of friendship, commerce and navigation at San 
Remo. WN. Y. T., Nov. 6, 1948, p. 4. Signed also treaty of conciliation and 
judicial settlement. London Times, Nov. 6, 1948, p. 3. 


7/11 GREAT BRITAIN—GUATEMALA. British note gave reasons for refusing U. S. 
mediation and again proposed settlement of the Belize question by the I. C. J. 
London Times, Nov. 8, 1948, p. 3; C. I. E. D., Nov. 5/18, 1948, p. 764. Guate- 
malan reply rejected proposal of decision by the Court solely on a legal basis, 
and offered 3 alternatives. Summary: C. I. £. D., Nov. 19/Dec. 9, 1948, p. 801. 


8—January 31, 1949 ISRAELI RECOGNITION. Granted as follows: Honduras, Nov. 8; 
Bulgaria, Nov. 26; Canada, de facto, Dee. 24; Cuba, Jan. 14; Switzerland, 
de facto, and Australia, de jure, Jan. 28; Great Britain, de facto; Belgium, 
Luxembourg, Netherlands, New Zealand, Jan. 29. N. Y. T., Nov. 9, 1948, p. 
14; Nov. 28, p. 3; Dec. 25, p. 2; Jan. 15, 1949, p. 6; Jan. 25, p. 1; Jan. 29, 
p. 6; Jan. 30, pp. 1, 3; London Times, Dec. 28, 1948, p. 4; Jan. 31, 1949, p. 
4. U.S. granted de jure recognition on Jan. 31. Text of statement: N. Y. T., 
Feb. 1, 1949, p. 1, London Times, Feb. 1, p. 4; D. S. B., Feb. 13, p. 205. 


AuUSTRIA—ITALY. Signed 2 conventions: to facilitate interchange of goods and 
persons between Austrian and Italian Tyrol, and to strengthen political and 
economic ties. London Times, Nov. 10, 1948, p. 3. 
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CANADA—UNITED States. U.S. announced agreement to refer certain matters 
in connection with the Passamaquoddy Tidal Power Project to International 
Joint Commission (U. S. and Canada). Terms of reference: D. S. B., Nov. 
21, 1948, p. 648. 


NorwayY—UNITED STaTEs. Exchanged ratifications at Washington of Hanne. 
vig-Jones claims convention of March 28, 1940. D. S. B., Nov. 21, 1948, pp. 
646-647. 


DENMARK—GREAT BRITAIN. Exchanged notes at London extending Monetary 
Agreement of Aug. 16, 1945, to the Faroe Islands. Text: G. B. T. S. No. 


88 (1948), Cmd. 7592. 


GERMAN OccupPATION (U. S. Zone). Military Government released text of Law 
No. 75 on reorganization of German coal, iron and steel industries. Text: 
D. 8. B., Dee. 5, 1948, pp. 704-705. 


ITALY—TuRKEY. Signed at Rome trade treaty providing that any eventual 
balance in favor of either signatory may be transferred to any country par- 
ticipating in Marshall plan for purchase of goods there. N. Y. T., Nov. 11, 
1948, p. 13. 


Rumer. U.S. and U. K. Military Governments turned over to German authori- 
ties temporary and limited control of administration of coal, iron and steel 
industries. N. Y. T., Nov. 11, 1948, p. 1; London Times, Nov. 11, 1948, p. 4. 


11-December 28 Rune. Representatives of U. S., U. K., France, Belgium, Nether- 
lands and Luxembourg met in Paris to consider establishment of interna- 
tional authority to control disposition of industries in area. London Times, 
Nov. 12, 1948, p. 8. Secretary Marshall announced Noy. 24 future French 
participation in Anglo-American groups which will supervise transfer of coal 
and industries. London Times, Nov. 26, 1948, p. 4; N. Y. 7., Nov. 25, 1948, 
p. 1. Text: p. 2; D. S. B., Dee. 5, 1948, pp. 703, 715. Plan was announced 
for creation of international authority consisting of U. S8., U. K., the Bene- 
lux countries and representatives for western Germany. N. Y. T., Dee. 29, 
1948, p. 1. Text of draft agreement: p. 6; London Times, Dec. 29, 1948, p. 
3; D. 8. B., Jan. 9, 1949, pp. 46-52. Text of communiqué: pp. 43-45, 


CZECHOSLOVAKIA—POLAND. Signed convention regarding transit of goods. Pol- 
ish Facts § Figures (London), Dec. 11, 1948, p. 4. 


PROPERTY. Department of State announced all claims under Military Govern- 
ment Law No. 59 on restitution of identifiable property in U. S. zone of Ger- 
many must be filed before Dec. 31, 1948. D. S. B., Nov. 21, 1948, p. 646. 
Text of law promulgated Nov. 10, 1947: This JouRNAL, Supp., Vol. 42 (1948), 


ARGENTINA—BULGARIA. Announced reéstablishment of diplomatic relations, 
severed in Jan., 1944. WN. Y. T., Nov. 14, 1948, p. 6. 


BELGO—-LUXEMBOURG EcoNoMIC UNION—POLAND. Signed at Brussels trade agree- 
ment for 1949. Polish Facts §¢ Figures (London), Nov. 20, 1948, p. 4; 
C. I. E. D., Nov. 5/18, 1948, p. 755. 
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15-December 17 EUROPEAN ECONOMIC COOPERATION ORGANIZATION. Announcement 
was made that Benelux countries had submitted memorandum on future poli- 
cies. N.Y. T., Nov. 16, 1948, p. 8. 2d memorandum was submitted Dee. 17. 
Principal points: C. J. Z. D., Dee. 10/21, 1948, p. 827. British memorandum, 
relating to economic affairs in the period 1949-1953, was presented to Parlia- 
ment in December. Text: Cmd. 7572. 


NOBEL PEACE PRIZE. Norwegian Storthing’s Committee announced no peace 
prize would be awarded. WN. Y. T., Nov. 19, 1948, p. 29; London Times, Nov. 
19, 1948, p. 4. 


PHILIPPINE REPUBLIC—UNITED STATES. Exchanged ratifications of Consular 
Convention, signed March 14, 1947. Proclaimed by President Truman on Nov. 
26. D.S. B., Dec. 19, 1948, p. 779. 


Ecypt—UNITED States. Egyptian authorities boarded U. 8. Victory Ship Fly- 
ing Trader, bound for Palestine, and confiscated part of cargo, claiming vio- 
lation of Egypt’s blockade of Palestine. U. S. ordered formal protest to 
Egyptian Government. N. Y. T., Nov. 19, 1948, p. 55; Nov. 22, 1948, p. 43; 
Nov. 23, 1948, p. 59. 

MExIcO—UNITED STATES. Announced Mexico’s payment of $2,500,000, the 7th 
annual installment due under claims convention of Nov. 19, 1941. D. S. B., 
Nov. 28, 1948, p. 679. 

BULGARIA—UNITED STATES. U.S. delivered note accusing Bulgaria of abandon- 
ing ‘‘final pretense’’ of democracy, contrary to Peace Treaty of Feb. 10, 1947. 
N.Y. f., Nov. 23, 1948, p. 1. Text: p. 9. 


CZECHOSLOVAKIA—HUNGARY. Signed 5-year trade agreement at Prague. C. I. 
E. D., Nov. 19/Dec. 9, 1948, p. 790. 


FRANCE—RUMANIA. Rumania announced denunciation of cultural treaty of 
March, 1939. N.Y. T., Nov. 21, 1948, p. 77. 


GREAT BRITAIN—IRELAND. Prime Minister Attlee announced his Government’s 
view on relationship between the countries when Republic of Ireland bill comes 
into force. London Times, Nov. 26, 1948, p. 4. ' 


GREAT BRITAIN—ITALY. Exchanged notes at Rome abrogating and replacing the 
Sterling Payments Agreement of April 17, 1947. Text, with annex: G. B. T. 8. 
No. 87 (1948), Cmd. 7587. 


KorEAN RECOGNITION (Peoples’ Republic). Granted by Bulgaria. WN. Y. T., 
Nov. 27, 1948, p. 3. 


CHINA—UNITED STATES. Exchanged ratifications at Nanking of Treaty of 
Friendship, Commerce and Navigation, signed Nov. 4, 1946. D. S. B., Dee. 
12, 1948, p. 754. U.S. made a reservation. Texts of treaty and reservation: 
T. I. A. S. 1871; this JouRNAL, Supp., Vol. 43 (1949), pp. 27-52. 


GERMAN OccuPATION (Berlin—Soviet Sector). Social Unity Party elected city 
government, including Friedrich Ebert as head. U.S. Military Governor pro- 
tested. N.Y. T., Dec. 1, 1948, pp. 1, 4. 


30/December 15 HunGary—Unirep States. U. 8. protested Hungarian action in 
taking over management and control of all assets and rights of Hungarian- 
American Oil Co. and MAORT Gas Trading Co. WN. Y. T., Dee. 3, 1948, p. 3. 
Text: D. S. B., Dee. 12, 1948, pp. 736-738. Extracts of Hungarian reply: 
N. Y. T., Dec. 16, 1948, pp. 1, 9. 
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December, 1948 
1 AUSTRIA—HUNGARY. Hungary denounced 1926 agreement governing local fron- 
tier traffic, effective March 1, 1949. London Times, Jan. 18, 1949, p. 3. 


GREAT BRITAIN—UNITED STATES. Exchanged notes at London for duty-free 
treatment of American relief goods. G. B. T. S. No. 85 (1948), Cmd. 7583. 


WEST INDIAN CONFERENCE. Third session held at Guadeloupe, French West 
Indies. Provisional agenda: D. S. B., Sept. 5, 1948, p. 299. Recommended es- 
tablishment of machinery to codrdinate applications made by local govern- 
ments for loans from I. B. R. D., and study of territorial tariffs with a view 
to reduction. Other recommendations: N. Y. T., Dee. 19, 1948, p. 21. Report 
on session: D. S. B., Feb. 20, 1949, pp. 221-226. 


ARGENTINA—ITALY. Signed at Rome a protocol of friendship and collaboration. 
N.Y. T., Dee. 5, 1948, p. 36; London Times, Dec. 6, 1948, p. 4. 


INDONESIA. Premier Hatta of Indonesian Republic reported it was impossible to 
continue peace talks. N.Y. T., Dec. 6, 1948, p. 11. Dutch troops seized Jogja- 
earta and Republican leaders. N. Y. T., Dee. 20, 1948, p. 1; London Times, 
Dee. 20, 1948, p. 4. U.S. suspended Marshall plan aid to Dutch-held areas pend- 
ing clarification of situation. N. Y. T., Dee. 23, 1948, p. 1. Military action in 

Java ended Dee. 31, according to Dutch announcement of Jan. 2. WN. Y. T., 


Jan. 1, 1949, p.1. Articles: U. N. B., Jan. 15, Feb. 1, 1949, pp. 69-77, 115-117. 


ARGENTINA—HunGARY. Signed trade agreement at Buenos Aires. N. Y. 7, 
Dec. 7, 1948, p. 24. 


Suez CANAL. Egyptian Minister of Commerce and Industry announced in the 
Senate that Egypt would require Suez Canal Company to comply with new 
law under which 40% of its directors must be Egyptian and that company 
would be sued if it did not comply. Company claims exemption due to its 
international status and may take case to I. C. J. London Times, Dee. 6, 
1948, p. 3; Dee. 8, p. 3. 


6-January 19, 1949 Prace Treaty (Austrian). Identiec Austrian notes to U. S., 
U. K., France and U.S.S.R. asked resumption of treaty negotiations suspended 
last May 20. London Times, Dec. 7, 1948, p. 3. Text of U. S. announcement of 
reply: D. S. B., Dec. 19, 1948, p. 777. U. K. approved Dee. 7, France approved 
Dec. 16. WN. Y. T., Dec. 9, 1948, p. 5; Dec. 17, 1948, p. 8. U.S. formally 
proposed Dec. 24 that talks reopen in London Feb. 7. Russia agreed Jan. 19. 
N. Y. T., Dec. 25, 1948, p. 4; D. S. B., Jan. 9, 1949, p. 52; N. Y. T., Jan. 21, 
1949, p. 10. 


ARGENTINA—POLAND. Signed trade agreement at Buenos Aires. N.Y. T., Dec. 8, 
1948, p. 3. 


7-11 RuMANiA—UNItTeED States. Exchanged notes Dee. 7 and 10 concerning recall 
of U. 8. military attaché and counselor of Legation. Each country asked re- 
eall of two diplomats of the other country. WN. Y. T., Dec. 12, 1948, pp. 1, 41; 
London Times, Dee. 13, 1948, p. 3. Text of notes: D. S. B., Dee. 26, 1948, 
809; T., Dec. 12, 1948, p. 41. 


Customs UNION. Announcement was made that Economic Committee of Euro- 
pean Customs Union Study Group at its 4th meeting, held in Brussels, recom- 
mended in its report that more customs unions in Europe be set up. Delegates 
from 14 European countries and observers from 5 were present. Suggestions 
made: London Times, Dec. 9, 1948, p. 3. 
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KorEA—UNITED STATES. Signed economic aid agreement at Seoul. WN. Y. T., 
Dec. 11, 1948, p. 1; D. S. B., Dec. 19, 1948, p. 778. Text: Dept. of State Press 
Release, Dec. 10, 1948, No. 999; Voice of Korea, Jan. 15, 1949, pp. 2-4. 


CANADA—NEWFOUNDLAND. Signed at Ottawa terms of union by which New- 
foundland will become a province. N. Y. T., Dec. 12, 1948, p. 1; London 
Times, Dee. 13, 1948, p. 4. Text: Cmd. 7605. 


ITALY—PHILIPPINE REPUBLIC. Signed treaty of friendship at Manila. N. Y. T., 
Dec. 12, 1948, p. 12. 


ITaALy—Sovier Russia. Signed series of trade and reparations agreements, in- 
cluding a treaty of commerce and navigation. N. Y. T., Dec. 15, 1948, p. 1; 
Moscow News, Dec. 14, 1948, p. 3. 


PRISONERS OF War. Russia notified General MacArthur it would be necessary 
to suspend repatriation of Japanese prisoners during winter, due to climatic 
and icing conditions. N. Y. T., Dec. 12, 1948, p. 2; D. S. B., Dec. 26, 1948, 
p. 810. 


28 Costa RicA—NIcARAGUA. Costa Rican Ambassador in Washington invoked Inter- 


American Reciprocal Assistance Pact, calling on signatories to protect his 
country from attack allegedly launched from Nicaragua. N. Y. T., Dee. 12, 
1948, pp. 1, 13. Council of Organization of American States voted Dee. 14 
to call meeting of Foreign Ministers and named Commission of Inquiry. 
Text: U. N. Doc. 8/1171. U. 8., Brazil, Colombia, Mexico and Peru were 
named to commission. Peru withdrew its member the 17th. WN. Y. T., Dee. 16, 
1948, pp. 1, 18; Dec. 18, 1948, p. 6. Council of the Organization adopted Dec. 
24 resolution calling for cessation of hostile acts. N. Y. T., Dee. 25, 1948, 
p. 1. Text: U. N. Doe. 8/1172. Commission of military experts was named 
the 28th by Council to see that peace is kept. U.S., Brazil, Colombia, Mexico 
and Paraguay were named. Costa Rica asked sanctions against Nicaragua. 
N.Y. Dee. 29, 1948, p. 14. 


INDIA—RUMANIA. Announced decision to establish diplomatic relations at lega- 
tion level. N.Y. T., Dec. 14, 1948, p. 25; I. I. S. No. 3845/JS, p. 12. 


Norway—SovieT Russia. Signed 3-year trade agreement. N. Y. T., Dee. 15, 
1948, p. 8. 


DENMARK—POLAND. Signed l-year trade agreement at Warsaw. Polish Facts 
§ Figures (London), Jan. 1, 1949, p. 7. 


GERMAN OccUPATION (Cultural Agreement). Cultural agreement with France 
for the Saar was signed at Saarbriicken, providing for exchange of teachers 
and professors and requiring study of French language in schools. C. I. E. D., 
Dee. 10/21, 1948, p. 836. 

GREAT BrRITAIN—SPAIN. Signed sterling payments agreement. Text: G. B. T. 8. 


No. 90 (1948), Cmd. 7596. 


Soviet Russta—UnItTep Srares. Acting Secretary of State Lovett announced 
Russia had agreed to return 31 naval vessels on loan during war. WN. Y. T., 
Dec. 16, 1948, p. 1. 


ITALY—UNITED STaTEs. Signed agreement at Rome on student exchanges, au- 
thorized by Fulbright Act. WN. Y. T., Dec. 19, 1948, p. 4; D. S. B., Dec. 26, 
1948, p. 809. 
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JAPANESE OccUPATION. U.S. ordered program for economic stabilization to be 
carried out by Japanese Government. N. Y. T., Dec. 18, 1948, pp. 1, 5; D. S. B., 
Jan. 9, 1949, p. 60. 


BELGIUM—GREECE. Announced trade agreement concerning £3,700,000 worth of 
goods. C. I. E. D., Dec. 10/21, 1948, p. 826. 


HunGARY—ITALY. Signed commercial agreement for 1949. WN. Y. T., Dee. 21, 
1948, p. 21; C. I. HE. D., Dee. 10/21, 1948, p. 845. 


AMERICAN REpuBLIcS. U. 8. Department of State issued statement deploring 
use of force in overthrow of governments. Text: N. Y. T., Dec. 22, 1948, p. 
13; D. S. B., Jan. 2, 1949, p. 30. 


CryLon—InpiA. Signed air transport agreement at New Delhi. J. I. S. No. 
3847/JS. 


GERMAN OCCUPATION (Berlin). Anglo-French-U. S. Military Governments set 
up Kommandatura on 3-Power basis, with Russia free to join at any time. 
N.Y. T., Dec. 22, 1948, pp. 1, 16; London Times, Dec. 22, 1948, p. 4. 


IRELAND. President signed Republic of Ireland Bill which severs tie with 
British Commonwealth. N. Y. T., Dee. 22, 1948, p. 11. 


EcoNoMIC COOPERATION. With Department of State concurrence, E. C. A. cut 
off further Marshall Plan aid to Dutch-held areas in Indonesia pending clari- 
fication of the situation. N. Y. T., Dee. 23, 1948, p. 1. 


War CriMES. Announcement was made that Ethiopia had sent notes to Great 
Britain, France, U. S. and U.S.S.R. demanding surrender as war criminals of 
Marshals Graziani and Badoglio. C. I. E. D., Dec. 22, 1948/Jan. 6, 1949, p. 6. 


CANADA—UNITED States. Exchanged notes in Washington providing for tem- 
porary emergency diversion for power purposes of water from the Niagara 
area. Text: D. S. B., Jan. 16, 1949, p. 85. 


GREAT BRITAIN—YUGOSLAVIA. Signed 3 agreements on short-term trade, com- 
pensation for nationalized and expropriated British property in Yugoslavia, 
and money and property. Texts: G. B. T. S. Nos. 2-4 (1949), Cmd. 7600- 
7602. 


War CrIMES. Chinese Communist radio broadcast list of 45 Government and 
military leaders, including Generalissimo and Mme. Chiang Kai-shek, declared 
to be war criminals. N. Y. T., Dec. 26, 1948, p. 1. 


ANTARCTIC REGIONS. In response to U. 8S. notes of Aug. 28 suggesting inter- 
national control, Chile and Argentina thought no agreement could be reached; 
Norway expected some difficulty; France, Australia and New Zealand made no 
reply; Great Britain welcomed suggestion. London Times, Dec. 28, 1948, p. 3. 


EUROPEAN ECONOMIC COOPERATION ORGANIZATION. Met in Paris. Approved re- 
quest for about $4,300,000,000 for 1949/50, approximately $700,000,000 less 
than the previous year, and adopted progress report. London Times, Dee. 29, 
1948, p. 3; Jan. 1, 1949, p. 4; NW. Y. T., Dee. 31, 1948, p. 6. 


Soviet Russia—SweEDEN. Sweden asked Russia to indicate clearly existence of 
a sea frontier 12 nautical miles from the nearest coastline, because of frequent 
apprehension of Swedish fishing vessels. London Times, Dee. 3, 1948, p. 4. 
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30 FRANCE—POoLAND. Signed at Paris trade agreement for 1949, renewing that of 
Aug. 21, 1947. N. Y. T., Dec. 31, 1948, p. 5; London Times, Dec. 31, 1948, 
p. 4. 

31 BELGIUM—ITALY. Signed commercial agreement at Brussels for 1949. WN. Y. T., 


Jan. 1, 1949, p. 5. 


31 KOREAN OCCUPATION (Soviet Zone.) Russia announced complete evacuation of 
Soviet forces, as of Dec. 25. N.Y. T., Dec. 31, 1948, p. 4. 


31/January 15, 1949 INDIA—PAKISTAN. India announced end of fighting in Kashmir 
under truce agreement effective one minute before midnight Jan. 1. London 
Times, Jan. 3, 1949, p. 4; U. N. B., Jan. 15, 1949, p. 59; N. Y. T., Jan. 2, 
1949, p. 1. Text: p. 18. Army chiefs confirmed Dec. 31 arrangement. C. I. 
E. D., Jan. 7/20, 1949, p. 48. 


31-January 25, 1949 CHINA. Generalissimo Chiang’s annual message stated willing- 
ness of Central Government to discuss with Communists means to end war. 
N.Y. T., Jan. 1, 1949, p. 1. Text: p. 4. Communist leader, Mao Tze-tung, re- 
jected peace bid. N. ¥. T., Jan. 15, 1949, pp. 1, 4. Summary of Communists’ 
eight conditions for peace: London Times, Jan. 15, 1949, p. 4; N. Y. 7., Jan. 
23, 1949, p. 5. The Generalissimo turned over leadership Jan. 21 to Vice 
President General Li Tsung-jen. N. Y. T., Jan. 22, 1949, p. 2. Text of 
message: p. 2. Text of Peiping surrender agreement released Jan. 22 by leader 
of Nationalist forces: NV. Y. T., Jan. 23, 1949, p. 5. Communists agreed to 
Nationalist Government’s plea for peace negotiations. London Times, Jan. 
26, 1949, p. 3. 


January, 1949 

1/18 KoREAN RECOGNITION. Full recognition granted by U. S. and Great Britain. 
London Times, Jan. 3, 1949, p. 3; Jan. 19, p. 3; N. Y. T., Jan. 2, 1949, p. 1; 
Jan. 19, p. 9. Text of U. S. announcement: D. S. B., Jan. 9, 1949, pp. 59-60. 


3/9 PRISONERS OF WAR. U.S., U. K. and France in parallel notes asked U.S.S.R. for 
information on all German prisoners not yet returned. N.Y. T., Jan. 4, 1949, p. 
1. Text of U. S. note: D. S. B., Jan. 16, 1949, pp. 77-78. Tass news agency 
stated most prisoners would be repatriated during the year. London Times, 
Jan. 5, 1949, p. 3. Russian statement of the 9th alleged Western Powers were 
retaining large numbers of prisoners for forced labor or handing them over 
to Belgium and other countries. London Times, Jan. 10, 1949, p. 3. 


4 GERMAN OccuPATION. U. S. and U. K., exchanged notes renewing for three 
months from Dee. 31, 1948, agreement of Dee. 2, 1946 (revised Dee. 17, 
1947), providing for bizonal economic fusion. N. Y. T., Jan. 5, 1949, p. 12. 
Text: D. S. B., Jan. 16, 1949, pp. 76-77. 


6 INDONESIA—NETHERLANDS. Queen Juliana broadcast renewed pledge of free elec- 
tions and partnership in a sovereign government. Extracts: N. Y. T., Jan. 7, 
1949, p. 10. 


10 INDIA—IRELAND. Announced diplomatic relations would be established at an 
undetermined date. N. Y. T., Jan. 11, 1949, p. 7; J. I. S. No. 3853/GA, p. 5. 


14 GREAT BRITAIN—POLAND. Signed 5-year trade and financial treaty at Warsaw. 
N. Y. T., Jan. 15, 1949, p. 8. Signed also agreement for release of Polish 
property in U. K. and U. K. property in Poland. London Times, Jan. 15, 
1949, p. 4. Texts: G. B. T. S. Nos. 15 and 10 (1949), Cmd. 7628 and 7627. 
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14 ITaALY—UNITED STaTEs. U.S. made payment of $22,000,000 in final settlement 
for work done by Italian war prisoners in U. 8S. Prior payment in April, 
1948, was for more than $4,000,000. N. Y. T., Jan. 15, 1949, p. 5; D. S. B,, 
Jan. 23, 1949, p. 116. 


14/29 NorrH ATLANTIC TREATY. U. S. Department of State’s policy statement de- 
clared Soviet Union’s policy necessitated formation of such a pact. WN. Y. T., 
Jan. 15, 1949, p. 1. Text: p. 7. Soviet Ministry of Foreign Affairs issued 
statement on pact. Text: U.S.S.R. Information Bulletin, Feb. 11, 1949, pp. 
79-87. 


15 PoLAND—SovieT Russia. Signed trade protocol for 1949. Polish Facts ¢& 
Figures (London), Jan. 22, 1949, p. 2; Moscow News, Jan. 18, 1949, p. 2. 


17 ETHIOPIA. Cairo newspapers published terms of declaration by Emperor of 
Ethiopia granting full equality to Moslem subjects. N. Y. T., Jan. 18, 1949, 
p. 6. 

7 GERMAN OccuPATION. Tripartite Military Security Board was established to 


prevent rebirth of militaristic spirit in Germany. London Times, Jan. 18, 
1949, p. 4; N. Y. T., Jan. 18, 1949, p. 1. Text of directive: p. 8; D. S. B., 
Feb. 13, 1949, pp. 195-197. Representatives of the three Powers met in Lon- 
don to discuss occupation statute. London Times, Jan. 18, 1949, p. 4. Out- 
line of two sections under discussion: N. Y. T., Jan. 28, 1949, p. 14. 


18 ANTARCTIC REGIONS. British Foreign Office announced that Argentina, Chile and 
U. K. would send no warships to the area for 1948/49, summer season in order 
to avoid any misunderstanding which might affect friendly relations. N.Y. 7., 
Jan. 19, 1949, p. 8. Text: London Times, Jan. 19, 1949, p. 4. U. 8S. made 
similar announcement. D. S. B., Jan. 30, 1949, p. 149. 


20-23 INDONESIAN CONFERENCE. Delegates from 19 Asiatic countries resolved to ask 
U.N. Security Council to order complete independence of Indonesia by end of 
1949 and to recommend to Council that Dutch troops be ordered to withdraw im- 
mediately to lines held Dec. 18 last. WN. ¥. T., Jan. 21, 1949, p. 1. 6-point 
plan under discussion: London Times, Jan. 21, 1949, p. 4. Other resolutions 
adopted: that nations present should study possibilities for regional arrange- 
ments; consultation through normal diplomatic channels and instruction of 
representatives at U. N. to consult together on Indonesian question. WN. Y. T., 
Jan. 23, 1949, pp. 1, 4. Texts of resolutions: U. N. Docs. 8/1222 and Add. 
1. Text of resolution on Indonesia: N. Y. T., Jan. 24, 1949, p. 3. Short ac- 
count of session: London Times, Jan. 24, 1949, p. 3; J. I. S. No. 3856/GA. 


21 CZECHOSLOVAKIA—POLAND. Signed at Warsaw agreement on legal assistance in 
both civil and criminal matters. Polish Facts ¢ Figures (London), Jan. 29, 
1949, p. 5. 


21 Ext SALVADORAN RECOGNITION. Granted by U. S. WN. Y. T., Jan. 22, 1949, p. 
5; D. S. B., Jan. 30, 1949, p. 150. 


21 REPARATIONS (German). In order to further European economic recovery U. K. 
and France have agreed in principle to retention of about 117 western Ger- 
man industrial plants previously scheduled for dismantling. N. Y. T7., Jan. 
22, 1949, p. 4. 


21 VENEZUELAN RECOGNITION. Granted by U. S. and Panama. N. Y. T., Jan. 2°, 
1949, p. 5. Text of U. S. and Venezuelan notes: D. S. B., Feb. 6, 1949, pp. 
172-173. 
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22 CusToMs UNION. Final report of Joint French-Italian commission recommended 
a customs and economic union. WN. Y. T., Jan. 23, 1949, p. 12. 


22-30 SCANDINAVIAN CONFERENCE. Prime Ministers of Sweden, Norway and Denmark, 
military experts and some members of their parliaments met Jan. 22-24 in 
Copenhagen to discuss mutual defense and attitude toward proposed Atlantic 
pact. Summary of statement: London Times, Jan. 25, 1949, p. 4. Talks were 
held in Oslo the 29th and 30th. Official communiqué announced inability to 
agree at present on formation of independent defensive pact. London Times, 
Jan. 31, 1949, p. 4; N. Y. T., Jan. 31, 1949, pp. 1, 4. Text: p. 4. 


24 MeExIco—UNITED States. Signed convention at Mexico City for establishment 
of International Commission for Scientific Investigation of Tuna. D. S. B., 
Feb. 6, 1949, p. 174. Text: Dept. of State Press Release, Jan. 25, 1949, 
No. 53. 


24/31 CANADA—UNITED States. Exchanged notes in Washington on ways to speed 
plane search, rescue operations, ete. Text: D. S. B., Feb. 13, 1949, p. 201. 


25 Economic ASSISTANCE (Soviet Bloc). Soviet Russia announced formation of Eco- 
nomic Council composed of the U.S.S.R., Poland, Bulgaria, Hungary, Rumania, 
and Czechoslovakia, which will pool resources and technical knowledge. Other 
nations in sympathy with principles of Council may participate. N. Y. T., 
Jan. 26, 1949, p. 1. Text of statement: p. 16; U.S.S.R. Information Bulletin, 
Feb. 11, 1949, p. 66; Polish Facts § Figures (London), Jan. 29, 1949, p. 1. 


26 PoLAND—RUMANIA. Signed at Bucharest Treaty of Mutual Assistance, Friend- 
ship and Cooperation. N. Y. 7., Jan. 27, 1949, p. 5; London Times, Jan. 27, 
1949, p.4. Text: Polish Facts § Figures (London), Feb. 5, 1949, p. 1. 


26 WHEAT CONFERENCE. Opened at Washington Jan. 26 with 50 nations repre- 
sented, including Argentina and U.S.S.R. WN. Y. T., Jan. 27, 1949, p. 5. 


26-February 8 FISHERIES CONFERENCE. Conference on International Convention for 
Conservation of the Northwest Atlantic Fisheries met at Washington. N.Y. T., 
Jan, 26, 1949, p. 14. Text of Final Act and draft convention: Dept. of State 
Press Release, Feb. 24, 1949, No. 108. 


27 Economic CoOpERATION. Austria and Hungary announced conclusion of barter 
agreement under auspices of E. C. A., and negotiation of similar agreements 
with Poland and Rumania. WN. Y. T., Jan. 28, 1949, p. 10; London Times, Jan. 
28, 1949, p. 3. 
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27 FINLAND—UNITEepD States. U. Advisory Commission on Educational Ex- 
change recommended that future payments by Finland on its World War I 
indebtedness be dedicated to education in U. S. of Finnish citizens and to pro- 
vision of American educational materials for use in Finland. D. S. B., Feb. 
6, 1949, p. 171. 


28 WESTERN EUROPEAN UNION. Consultative Council agreed to create a Council 
of Europe, consisting of one committee of government ministers, meeting in 
secret and able to make binding decisions, and another committee, an advisory 
consultative body representing national parliaments of Europe. WN. Y. T., Jan. 
29, 1949, pp. 1, 2. Texts of communiqué and 2 statements: p. 2; London 
Times, Jan, 29, 1949, p. 4. 


31 TRANS-JORDANIAN RECOGNITION. U.S. granted recognition de jure. N. Y. T., 
Feb. 1, 1949, p. 1; London Times, Feb. 1, 1949, p. 4; D. S. B., Feb. 13, 1949, 
p. 205. 
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UNITED NATIONS AND SPECIALIZED AGENCIES 
January, 1948 


12-October 12 U.N. Korean CoMMIssIon. Text of report for the period: G. A. (III) 
O. R., Supp. No. 9; U. N. Doc. A/575 and Add. 1-4. 


July, 1948 
1-December 31 TRIESTE (FREE TERRITORY). Reports of administration of U. K./U.S. 
zone of Free Territory: U. N. Docs. 8/1174; 1242. 


10-January 10, 1949 Economic COMMISSION FoR LATIN AMERICA. Text of interim 
report of Executive Secretary of Commission for the period: U. N. Doc. 
E/1099 (E/CN.12/80). 


September, 1948 

25-January 5, 1949 U. N. KASHMIR CoMMISSION. Text of interim report for the 
period: U. N. Doc. 8/1196. Article on its work: U. N. B., Dec. 15, 1948, pp. 
1032-1036. 


November, 1948 

1 TRIESTE (FREE TERRITORY). Yugoslav representative on Security Council trans- 
mitted annual report of Yugoslav Army Military Government on administra- 
tion of Yugoslav Zone. Text: U. N. Doc. 8/1066. 


3 U. N. INTERNATIONAL LAW COMMISSION. General Assembly elected 15 members, 
including Manley O. Hudson (U. 8.). List: NW. Y. T., Nov. 4, 1948, p. 26; 
U. N. B., Dee. 1, 1948, p. 981. 


3-—December 12 U.N. GENERAL ASSEMBLY. Approved resolution calling on Big Five 
to try to settle differences and agree on terms of peace treaties for Germany 
and Japan. N. Y. T., Nov. 4, 1948, p. 1. Text: U. N. B., Nov. 15, 1948, 
p. 895. Adopted resolution Nov. 4 continuing Atomic Energy Commission 
and calling on Big Five and Canada to hold private talks with view to break- 
ing deadlock. WN. Y. T., Nov. 5, 1948, p. 1; London Times, Nov. 5, 1948, p. 
4; U. N. B., Dec. 1, 1948, p. 980. Text: D. S. B., Nov. 14, 1948, p. 606. 
Joint note of Nov. 13 from Secretary General and President of Assembly to 
heads of Big Four Governments called for immediate conversations to settle 
Berlin dispute. U. N. B., Dec. 1, 1948, p. 955; N. Y¥. T., Nov. 14, 1948, p. 1. 
Text: p. 3; D. S. B., Nov. 28, 1948, p. 655. Soviet reply asked that heads 
of states settle question. Text: p. 3; U. N. P. R. GA/397. Texts of U. S., 
U. K. and French replies, and joint Evatt-Lie statement: N. Y. T., Nov. 18, 
1948, p. 4. Text of U.S. reply: D. S. B., Nov. 28, 1948, p. 656. Approved 
agreement Nov. 18 bringing I. R. O. into relationship as specialized agency. 
N.Y. T., Nov. 19, 1948, p. 14. Adopted resolution on progressive development 
of trust territories. Text: U. N. Doc. T/228. Rejected Russian resolution for 
a 1/3 cut in armaments and prohibition of atomic bomb. D. S. B., Nov. 21, 
1948, p. 635; U. N. B., Dec. 15, 1948, pp. 1023-1024; VN. Y. T., Nov. 20, 1948, 
p. 1. Main points: pp. 1, 3. Adopted resolution recommending Security 
Council pursue study of regulation and reduction of conventional armaments and 
armed forces by means of Commission for Conventional Armaments, and make 
a report, not later than its next regular session, on effect given this recommen- 
dation. Text: U. N. Doc. S/1216. Approved immediate advance of $5,000,000 
to aid Palestine refugees. U. N. P. R. GA/407. Adopted resolution Nov. 26 
concerning relationship of South West Africa to trusteeship system. Text: 
N. Y. T., Nov. 27, 1948, p. 6; U. N. B., Dec. 15, 1948, p. 1043. Adopted 
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resolution the 27th calling on Albania, Bulgaria and Yugoslavia to cease 
helping Greek guerrilla forces. London Times, Nov. 29, 1948, p. 4; N. Y. T., 
Nov. 28, 1948, p. 1. Text: p. 4; D. S. B., Dee. 5, 1948, p. 696. Continued 
Balkan Committee for 1949. U. N. B., Dee. 15, 1948, p. 1017. Texts of 
resolutions on Special Committee on Balkans: D. S. B., Dee. 12, 1948, p. 
722. Voted Dec. 3 to continue Interim Committee until next regular ses- 
sion. N. Y. T., Dec. 4, 1948, p. 2; D. S. B., Dec. 5, 1948, p. 697; U. N. B., 
Dec. 15, 1948, p. 1047. Adopted resolution asking opinion of I. C. J. on 
question of reparation for injuries suffered in the service of the United 
Nations. pp. 1051-1052. Postponed consideration of disposition of Italian 
colonies until April, 1949. Asked Security Council to reconsider member- 
ship applications previously vetoed. N. Y. T., Dee. 9, 1948, p. 15; London 
Times, Dec. 10, 1948, p. 3. Texts of resolutions: U. N. Doe. S/1170. Ex- 
tended U. N. Appeal for Children for one year. D. S. B., Dee. 12, 1948, p. 
730. Approved Dee. 9 convention on genocide. Adopted resolutions asking 
International Law Commission to study question of establishing a Criminal 
Chamber of the I. C. J. and calling on signatory states to extend genocide 
convention to dependent areas. N. Y. T., Dec. 10, 1948, p. 12; U. N. B., Dee. 
15, 1948, p. 1009. Texts of convention and resolutions: U. N. Doc. A/760; 
D. S. B., Dee. 19, 1948, pp. 756-757. Approved Dec. 10 Declaration on Hu- 
man Rights. London Times, Dee. 11, 1948, p. 4; N. Y. 7., Dee. 11, 1948, 
p. 1. Text: U. N. B., Jan. 1, 1949, pp. 6-8; U. N. Doc. A/811. Voted 
Dec. 11 to set up Palestine Conciliation Commission and named U. S., France 
and Turkey as members. D. S. B., Dec. 12, 1948, p. 730; U. N. P. R. GA/440; 
N. Y. T., Dee. 12, 1948, p. 1. Text: p. 33. Adopted budget of $38,692,578. 
p. 27. Made Spanish a working language. p. 30. Summary of major de- 
cisions: p. 35. On Dee. 12 recognized South Korean Government as only 
lawful régime of that country. D. S. B., Dec. 12, 1948, p. 728. Set up 7- 
nation commission to attempt to unify Korea. Text of resolution on Korea: 
D. S. B., Dee. 19, 1948, p. 760; U. N. Doc. A/788. Adjourned, to meet again 
April 1. WN. Y. T., Dee. 13, 1948, pp. 1, 3; London Times, Dec. 13, 1948, p. 4. 
Round-up of Ist part of 3d sess., Sept. 21-Dec. 12: U. N. P. R. PGA/100; 
U. N. B., Jan. 1, 1949, pp. 9-25. Status of work of session: D. S. B., Dee. 26, 
1948, pp. 783-792. Text of resolutions adopted: G. A.' (III, pt. 1) O. R.; U.N. 
Doc. A/810. 


4-January 6, 1949 U. N. Securiry CouNciIL (Palestine Question). Adopted reso- 


lution ordering withdrawal of troops to position in Negeb, held on Oct. 14, 
establishment of permanent truce lines, and appointment of committee of 5 
permanent members, with Belgium and Colombia, to advise Acting Mediator 
and report on further measures to be taken by Council if parties fail to 
comply with resolution. Text: N. Y. T., Nov. 5, 1948, p. 10; U. N. Doe. 
$/1070; U. N. B., Nov. 15, 1948, p. 903. Acting Mediator called on Egyp- 
tian and Israeli troops to withdraw to their lines of Oct. 14. Council ordered 
a no-man’s land in the desert. N. Y. T., Nov. 14, 1948, p. 1; Nov. 15, pp. 
1, 5. Adopted resolution Nov. 16 calling for negotiation of an armistice. 
D. 8. B., Nov. 21, 1948, p. 637; London Times, Nov. 17, 1948, p. 4. Text: 
U. N. Doc. 8/1080; D. S. B., Dec. 5, 1948, p. 692; U. N. B., Dec. 1, 1948, 
p. 973. Acting Mediator asked Israeli and Egyptian governments to confer 
on frontiers. N. Y. T., Nov. 20, 1948, p. 1. Provisional demarcation lines: 
U. N. P. R. PAL/381. Acting Mediator’s letter of Nov. 26 to Secretary 
General transmitted copies of communications sent to Israel, Egypt, Iraq, Leba- 
non, Saudi Arabia, Syria, Trans-Jordan and Yemen on implementation of 
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armistice resolution and of Israeli reply. Text: U. N. Doc. 8/1090. Adopted 
resolution for a cease-fire. Text: U. N. B., Jan. 15, 1949, p. 64. Text of 
Acting Mediator’s report of Dec. 25 on renewed fighting in Negeb. JN. Y. T., 
Dee. 28, 1948, p. 4; U. N. Doc. 8/1152. Ordered Dee. 29 cessation of fight- 
ing, and withdrawal to Nov. 4 truce lines and opening of armistice talks. 
N. Y. T., Dec. 30, 1948, p. 1. Text: p. 4; U. N. Doc. 8/1169. Egypt ac- 
cepted cease-fire Jan. 3 and called on Council to impose sanctions against 
Israel. N. Y. T., Jan. 4, 1949, p. 1. Acting Mediator announced acceptance 
Jan. 6 by both sides and early negotiation of an armistice. N. Y. 7., Jan. 
7, 1949, p.1. Text: U. N. Doc. 8/1187. 


5-January 29, 1949 U. N. Security Councit. Summary statements by Seeretary 
General of matters of which the Council is seised and of stage reached in their 
consideration: U. N. Docs. 8/1072, 1078, 1083, 1091, 1106, 1114, 1184, 1217, 
1228 and 1237. 


8—January 17, 1949 I. C. J. (Corfu Channel). Public hearings began. London 
Times, Nov. 10, 1948, p. 4. Background on case: U. N. P. R. ICJ/23. Ap- 
pointed on Dee. 17 Committee of Naval Experts (Norway, Sweden and Nether- 
lands) to report by Jan. 10 on clarification of 8 points. List: U. N. P. RB. 
ICJ/46. Vice President of Court announced Jan. 17 Committee would go to 
Yugoslavia for further investigations. N. Y. T., Jan. 18, 1949, p. 8; London 
Times, Jan. 18, p. 3. 


8 U. N. E. S. C. O.—CEYLON. Ceylon applied for membership. Text: U. N. Doc. 
E/1106. 


9 U. N.—RvumMaAniA. Rumanian declaration accepted obligations of U. N. Charter 
and promised to commit no violation as of date when Rumania becomes a 
member. Text: U. N. Docs. 8/1051/Add. 1; A/693/Add. 1. 


10-20 METEOROLOGICAL ORGANIZATION. First Asian regional conference of Interna- 
tional Meteorological Organization met at New Delhi. J. I. S. No. 3838/L0, 
p. 3. 13 nations were present and 3 observers. Recommended uniform hours 
for meteorological observations. Adopted 44 resolutions and recommenda- 
tions. Short reports on session: I. J. S. No. 3837/JS, p. 4, and No. 3829/LC, 


15-29 F. A. O. Held 4th annual conference in Washington. Elected Norris E. Dodd 
chairman. N. Y. T., Nov. 16, 1948, p. 9. Deferred action Nov. 23 on Israel’s 
membership application, accepted Saudi Arabia as member and granted Holy 
See status of permanent observer at conferences and meetings. U. N. P. &. 
FAO/292. Postponed decision on permanent site. U. N. P. R. FAO/293. Re: 
view of the conference: FAO Doc. 1/R/228; U. N. B., Dee. 15, 1948, pp. 
1039-1041. Approved a constitution for the International Rice Commission. 
Text: G. B. M. S. No. 1 (1949), Cmd. 7611. 


17-December 11 U.N. E. S.C. 0. Third general conference held at Beirut, Lebanon. 
Elected Hamid Frangieh (Lebanon) as president. N. Y. T., Nov. 18, 1948, 
p. 7; London Times, Nov. 19, 1948, p. 3. Chose Jaime Torres Bodet (Mex- 
ico) Director General for 6-year term. N.Y. T., Nov. 27, 1948, p. 6; D. S. B,, 
Dee. 5, 1948, p. 702; U. N. P. R. UNESCO/76. Adopted budget of $7,780,000. 
N.Y. T., Dec. 12, 1948, p. 26. 


18 I. C. A. O.—Frnuanp. U. N. General Assembly recommended Finland be ad- 
mitted to I. C. A.O. N.Y. T., Nov. 19, 1948, p. 5. 
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18 U. N.—I. R. O. General Assembly approved agreement bringing I. R. O. into 
relationship as a specialized agency. WN. Y. T., Nov. 19, 1948, p. 14. 


20-January 4,1949 U.N. Security Councit (Berlin Currency). President Bramuglia 
addressed to occupying Powers 5 questions on currency problems. Text, with 
replies: N. Y. T., Nov. 27, 1948, p. 4; U. NW. P. R. SC/798. Summary of 
replies: U. N. B., Dec. 15, 1948, pp. 1021-1022, 1061; D. S. B., Nov. 28, 
1948, pp. 666-667. President set up Nov. 30 and renewed Dee. 27 Technical 
Committee on Berlin Currency and Trade composed of Argentina, Belgium, 
Canada, China, Colombia and Syria. U. N. Doc. 8/1182. Text of proposal 
and Western Powers’ reply: D. S. B., Dec. 12, 1948, pp. 719-720. Excerpts 
from Western Powers’ communiqué of Dec. 5 to Committee: pp. 720-722. 
On Jan. 4 Committee offered plan for two banking systems under 4-Power 


control and use of the Eastern mark. WN. Y. T., Jan. 5, 1949, pp. 1, 12. 


23-December 14 AVIATION CONFERENCE. South-East Asia Regional Air Navigation 
Conference held at New Delhi, with 16 countries represented. Elected N. 
G. Ghosh as president. J. I. S. No. 3840/LC, pp. 5-6. Article: D. S. B., Feb. 
13, 1949, pp. 190-191. 


24 U. N.—Viet Nam. ‘‘Democratie Republic of Viet Nam’’ filed membership 
application. N. Y. T., Nov. 25, 1948, p. 10. 


29-December 11 EcoNoMic COMMISSION FoR ASIA AND THE Far EAstT. Fourth ses- 
sion was held at Lapstone, N.S.W., Australia. Agenda: U. N. Doe. 
E/CN.11/130/Rev. 1. Dutch delegation left meeting Dee. 8 in protest over 
admission of Republic of Indonesia and Indonesia (Netherlands East Indies) 
to associate membership. WN. Y. T., Dee. 9, 1948, p. 8; London Times, Dee. 
9, p. 3. Text of membership resolution: U. N. P. R. EC/584. Admitted 
Nepal to membership. U. N. Doc. E/CN.11/152. Session ended with decision 
to meet in northern hemisphere in autumn of 1949. Adopted 17 resolutions, 
among them decision to create office of experts to help Asian nations with flood 
control. London Times, Dec. 13, 1948, p. 3; N. Y. T., Dee. 12, 1948, p. 31. 
Text of interim report on the session: U. N. Doc. E/1088. 


30-December 1 MARITIME CONSULTATIVE ORGANIZATION. Preparatory Committee of 
Inter-Governmental Maritime Consultative Organization held 2d session at 
Lake Success. U. N. P. R. IMCO/4. Convention establishing Organization 
to come into force when accepted by 21 nations of which 7 shall have a total 
of not fewer than 1,000,000 gross tons of shipping. Adopted resolutions on 
scale of contributions, and requesting U. N. loan of not more than $50,000 to 
finance current expenses. U. N. P. R. IMCO/3 and 4. 


December, 1948 

2 U. N.—ALBANIA. Albanian representative to U. N. accepted for his country obli- 
gations imposed by Charter in connection with application for membership. 
Text: U. N. Doc. 8/1105. 


12/13 U. N. Security Councin (Hyderabad Question). Head of Hyderabadi mis- 
sion to U. N. stated the Nizam withdrew charges against India under duress. 
Text: N. Y. T., Dec. 15, 1948, p. 7; U. N. Doc. 8/1118. Indian letter gave 
notice of intention not to participate in any future discussions since condi- 
tions in Hyderabad were now peaceful and normal. N. Y. T., Dee. 14, 1948, 
p. 24. Text of Indian factual report on situation: U. N. Doc. 8/1124. 
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UniTtED NaTIONS—VETO. Russia’s 29th veto blocked Ceylon’s membership 
application. N. Y. T., Dec. 16, 1948, p. 15. 


U. N. Security Councin. Rejected Ceylon’s membership application. Post- 
poned action on Israeli’s application and discussion on Hyderabad until Jan- 
uary meeting at Lake Success. N. Y. T., Dee. 16, 1948, p. 15; London Times, 
Dee. 16, 1948, p. 4. 


U. N. Securiry Councit—IsrakEL. Israeli membership application failed of 
acceptance. N. Y. T., Dec. 18, 1948, p. 1. 


19-January 28, 1949 U. N. Security Councin (Indonesian Question). U. S. re- 


28 


quested convocation of emergency meeting. Text: U. N. Doc. 8/1128. Nether- 
lands representative transmitted additional information. U. N. Doc. 8/1136. 
On Dec. 14 Indonesian petition to Council asked consideration of situation 
arising out of breakdown of negotiations and Dutch insistence on setting up 
separate régime. London Times, Dee. 17, 1948, p. 3. Text: U. N. Doc. 
$/1120. Adopted resolution Dec. 24 for immediate cease-fire and release of 
Indonesian leaders. N. Y. T., Dee. 25, 1948, p. 1. Text: U. N. Doc. 8/1150. 
Ordered Dec. 28 release within 24 hrs. of captured Indonesian leaders. N. Y. T., 
Dee. 29, 1948, p. 1; London Times, Dec. 29, 1948, p. 4; U. N. Doc. 8/1164. 
Resolution of 28th requested complete report on situation by consular rep- 
resentatives in Batavia. Text: U. N. Doc. 8/1165. Netherlands announced 
Jan. 7 Indonesian leaders had been released, although they were still detained 
on island of Banka, off Sumatra. London Times, Jan. 8, 1949, p. 4. Asked 
Jan. 17 the Netherlands to permit Indonesian Republie to send one of cap- 
tured leaders to Lake Success to testify. N. Y. T., Jan. 18, 1949, p. 11. 
Adopted resolution Jan. 28 for step-by-step plan for transfer of sovereignty 
of Indonesia from Netherlands to new United States of Indonesia by 1950. 
Text: N. Y. T., Jan. 29, 1949, p. 4; U. N. Doc. 8/1234; U. N. B., Feb. 15, 
1949, pp. 160-161. Articles: U. N. B., Jan. 15, 1949, pp. 77-81; Feb. 15, 
pp. 151-161. 


U. N. SEcurITy Councit (Trieste). Yugoslav note protested alleged violations 
of regulations for administration of Free Territory. Text: U. N. Doc. 8/1183, 
pp. 2-3. 


28—January 24, 1949 U. N. PALESTINE CONCILIATION COMMISSION. Joseph B. Keenan 
1 


30 


named U. S. member of Commission established by General Assembly on 
Dee. 11. N. Y. T., Dee. 29, 1948, p. 12. Mr. Keenan resigned Jan. 14. 
N.Y. T., Jan. 15, 1949, p. 9. Held 1st meeting in private at Geneva on Jan. 
17. H.C. Yalchin (Turkey) chairman, Claude de Boissanger (France), and 
U.S. Minister at Berne, John Carter, acting ex officio, were present. U.N. P. BR. 
PAL/414; U. N. B., Feb. 1, 1949, p. 119. Decided to establish headquarters 
in Jerusalem on Jan. 24. C. I. E. D., Jan. 7/20, 1949, p. 53. Mark Ethridge, 
announced Jan. 23 acceptance of appointment as U. S. member. D. S. B., 
Jan. 30, 1949, p. 136. Commission arrived in Jerusalem Jan. 24. N. Y. T., 
Jan, 25, 1949, p. 14. 


U. N. EconoMIc AND EMPLOYMENT COMMISSION. Issued document on establish- 
ment and activities. Text: U. N. Doc. E/CN.1/62. 


January, 1949 


1 


U. N. Security Counc. Cuba, Egypt and Norway replaced Belgium, Colom- 
bia and Syria as non-permanent members. U.N. P. R. SC/837. 
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5/6 U. N. Kasumir Commission. Adopted resolution for impartial plebiscite in 
Kashmir under special administrator, nominated by Secretary General. 
N. Y. T., Jan. 7, 1949, p. 10; London Times, Jan. 7, 1949, p. 3. Text: I. I. 8. 
No. 3852/GA, pp. 2-4. 


. B. R. D.—Loans. Granted two loans totaling $34,100,000 for electrical devel- 
opment in Mexico and a loan of $75,000,000 to assist in financing expansion 
of hydroelectric power facilities and telephone installations in Brazil. N. Y. T., 
Jan. 7, 1949, p. 34; U. N. P. R. IB/98. Texts of loan and guarantee agree- 
ments: IBRD Loan Numbers 12 Me, 13 Me, 11BR. 


10-25 U. N. Fiscan CoMMIssIon. Held 2d session at Lake Success. Elected P. M. 
Chernyshev (Russia) chairman. WN. Y. T., Jan. 11, 1949, p. 5; U. N. P. R. 
EC/593. Agenda: U. N. Doc. E/CN.8/32/Rev. 3. Set up 3-man consulta- 
tive group to confer between sessions with Secretary General on implementa- 
tion of Commission’s decisions. U. N. P. R. EC/595. Report on session: 
U. N. Doc. E/1104 (E/CN.8/49/Rev. 2). 


A U. N. BALKAN COMMITTEE. Voted to renew invitations to Poland and U.S.S.R. 
to participate in its work. U. N. P. R. BAL/409. 


13-30 U. N. Securiry Counci. (Palestine Question). Armistice negotiations between 
Israel and Egypt opened at Rhodes Jan. 13. N. Y. T., Jan. 14, 1949, p. 6; 
Jan. 15, p. 1; London Times, Jan. 14, 1949, p. 4; Jan. 15, p. 4; U. N. P. B. 
PAL/411. Acting Mediator announced Jan. 15 invitations sent to Trans- 
Jordan, Lebanon and Syria to discuss armistice terms after Egyptian- 
Israeli talks end. N. Y. T., Jan. 16, 1949, p. 1. Acting Mediator announced 
that Lebanon had agreed to armistice negotiations with Israel, separate from 
Israeli-Egyptian talks at Rhodes. London Times, Jan. 17, 1949, p. 4. Acting 
Mediator asked that his functions be liquidated and turned over to the Pales- 
tine Conciliation Commission, established by vote of General Assembly in Dee., 
1948. N. Y. T., Jan. 18, 1949, p. 7. Text: U. N. Doc. S/1215. Acting 
Mediator reported on Jan. 25 signature by Egyptian and Israeli representatives 
of a ‘‘complete and enduring’’ cease-fire agreement. N. Y. T., Jan. 26, 1949, 
p. 1. Text: U. N. Doc. 8/1225. Trans-Jordan accepted the 30th an invita- 
tion to join talks. N.Y. T., Jan. 31, 1949, p. 1. 


. R. O. Text of report on resettlement of non-repatriable refugees and dis- 
placed persons: U. N. Doc. E/1092. 


14 W. H. O. Announcement of opening of 1st regional office at New Delhi, India. 
N.Y. Jan. 15, 1949p. 153.0. N. Po Re 


19 U. N.—Korea. Acting Foreign Minister of Korea requested admission as 
Member state and declared acceptance of all obligations stipulated by U. N. 
Charter. N. Y. T., Feb. 3, 1949, p. 12. Text: U. N. Docs. 8/1238; A/817. 


24-30 U. N. TRUSTEESHIP CoUNCIL. Fourth session opened Jan. 24 at Lake Success, 
under presidency of Liu Chieh (China). U. N. B., Feb. 1, 1949, p. 105. 
Agenda as adopted: U. N. Doc. T/222/Rev. 1. Heard statements Jan. 26-28 
on administration of French and British Cameroons and French Togoland. 
U. N. P. R. TR/228-230. On Jan. 27 designated 6-member committee to 
make preliminary study of administrative unions. D. S. B., Jan. 30, 1949, p. 
136. Text of resolution: U. N. Doc. T/236. Annual report for British Togo- 
land presented on the 30th. U. N. P. R. TR/231. 
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U. N. INDONESIAN COMMISSION. Committee of Good Offices of Security Council 
was reconstituted as U. N. Commission for Indonesia, as provided in Security 
Council resolution. Text: U. N. B., Feb. 15, 1949, pp. 160-161; U. N. Doc. 
§$/1234. 


U. N. GENERAL ASSEMBLY, INTERIM COMMITTEE. Reconvened at Lake Success 
and adopted resolution to establish sub-committee of 15 members to make 
long-range study for peaceful settlement of disputes. Elected Selim Sarper 
(Turkey) chairman for 1949. N.Y. T., Feb. 1, 1949, p. 14; D. S. B., Feb. 6, 
1949, p. 161. Text of resolution: U. N. Doc. A/AC.18/87. 


MULTIPARTITE CONVENTIONS 


ABLE SEAMEN, CERTIFICATION OF. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. TLO/201. 


AIRCRAFT PROPERTY RIGHTS. Geneva, June 19, 1948. 
Signatures: 
Denmark, Norway and Sweden. Jan. 13, 1949. U. N. P. R. ICAO/86. 


CARIBBEAN COMMISSION. Washington, Oct. 30, 1946. In force Aug. 6, 1948. 
Text: 


CREW ACCOMMODATION ON Board SuHip. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U.N. P. R. ILO/201. 


Foop AND CATERING FOR CREWS ON BoarD SHIP. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U.N. P. R. ILO/201. 


GENOCIDE. Paris, Dec. 11, 1948. 
Signatures: 

Great Britain, France, Bolivia, Brazil, Chile, Dominican Republic, Ecuador, 
Egypt, Ethiopia, Haiti, Liberia, Norway, Pakistan, Panama, Paraguay, Peru, 
Philippine Republic, U. S., Uruguay, Yugoslavia. N. Y. T., Dee. 12, 1948, p. 27. 

Text: U. N. Doc. A/760; D. S. B., Dec. 19, 1948, pp. 756-757; U. N. P. R. PGA/100, 

Pt. VII, pp. 12-16. 


GERMAN REPARATIONS. Protocol. Brussels, March 15, 1948. 
Signatures: 

Albania, U. S., Australia, Belgium, Canada, Denmark, Egypt, France, United 
Kingdom, Greece, India, Luxembourg, Norway, New Zealand, Pakistan, Nether- 
lands, Czechoslovakia, South Africa, Yugoslavia. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: 
Lebanon. Jan. 20, 1949. N. Y. T., Jan. 21, 1949, p. 8; U. N. P. R. H/331. 
Paraguay. Jan. 6, 1949. N. Y. T., Jan. 7, 1949, p. 14; U. N. P. RB. H/324. 


INDUSTRIAL PROPERTY RIGHTS. Neuchatel, Feb. 8, 1947. 
Promulgation: 
Dominican Republic. Apr. 12, 1948. Dominican Republic, Secretario de Estado, 
Boletin, Jan./March, 1948, p. 102. 
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INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 
Costa Rica. Dec. 3, 1948. N.Y. T., Dec. 4, 1948, p. 1. 
Cuba. Dec. 9, 1948. N. Y. T., Dee. 10, 1948, p. 13. 
In force Dec. 3, 1948. N.Y. T., Dec. 4, 1948, p. 1; C. I. E. D., Nov. 19/Dee. 9, 1948, 
p. 804. 
List of ratifications to Dee. 3: U. N. P. R. L/44. 


INTERNATIONAL LABOR ORGANIZATION. Constitution. Instrument for Amendment of. 
Montreal, Oct. 9, 1946. 
Ratifications deposited: 
Ceylon. June 28, 1948. 
El Salvador. June 21, 1948. U. N. Treaties and International Agreements Reg- 
istered, Aug., 1948, p. 14. 
Lebanon. Jan. 5, 1949. U. N. P. R. ILO/211; C. I. £., D., Dee. 22, 1948/Jan. 
6, 1949, p. 21. 
Philippine Republic. June 15, 1948. U. N. Treaties and International Agree- 
ments Registered, Aug., 1948, p. 14. 
Promulgation: 
United States. Aug. 30, 1948. 
Text: 2.2. 4. 8. 1810. 


INTRA-EUROPEAN PAYMENTS. Agreement and Protocol of Provisional Application. 
Paris, Oct. 16, 1948. 
Text: G. B. M. S. No. 8 (1948), Cmd. 7546. 


MEDICAL EXAMINATION OF SEAFARERS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. &. IL0/201. 


MINIMUM AGE (SEA) CONVENTION. Revision. Geneva, Oct. 22, 1936. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


Narcotic Drugs. Protocol. Lake Success, Dee. 11, 1946. 
Ratification deposited: 
Egypt. Sept. 13, 1948. U. N. Treaties and International Agreements Registered, 
Sept., 1948, p. 6. 
Signature: 
Peru. Nov. 26, 1948. N.Y. T., Nov. 27, 1948, p. 8. 


Narcotics (Synthetic). Protocol. Paris, Nov. 19, 1948. 
Signatures (37): U. N. P. R. GA/406; N. Y. T., Nov. 20, 1948, p. 4. 
Ratifications of 25 signatories required to bring into force. 
Text of draft protocol: U. N. Doc. A/666. 


ScREw THREADS, STANDARDIZATION OF. Washington, Nov. 18, 1948. 
Signatures: 
United States, Great Britain, Canada. London Times, Nov. 19, 1948, p. 4. 


PaRcEL Post. Rio de Janeiro, Sept. 25, 1946. 
Ratification: 
Dominican Republic. Feb. 14, 1948. 
Text (Spanish): Dominican Republic, Secretario de Estado, Boletin, Jan./March, 
1948, pp. 78-91. 
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PosTaL UNION OF THE AMERICAS AND SPAIN. Rio de Janeiro, Sept. 25, 1946. 
Ratification: 
Dominican Republic. Feb. 14, 1948. 
Text (Spanish): Dominican Republic, Secretario de Estado, Boletin, Jan./March, 
1948, pp. 44-68. 


PRIVILEGES AND IMMUNITIES, UNITED NaTIons. London, Feb. 13, 1946. 
Accession deposited: 
Netherlands. Dec. 2, 1948. U. N. P. R. L/43. 


PROTECTION OF CIVILIANS IN WARTIME. Stockholm, Aug. 30, 1948. 
Text: Revue Internationale de la Croix-Rouge, Nov., 1948, pp. 790-842. 


PuBLic HEALTH OFFICE. Protocol. New York, July 22, 1946. 
Ratifications deposited : 
Argentina. Oct. 22, 1948. U. N. Treaties and International Agreements Reg- 
istered, Oct., 1948, p. 12. 
Portugal. Aug. 11, 1948. U. N. Treaties and International Agreements Regis- 
tered, Aug., 1948, p. 14. 


REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dee. 15, 1946. 
Ratification deposited: 
Venezuela. Sept. 13, 1948. U. N. Treaties and International Agreements Regis: 
tered, Sept., 1948, p. 6. 


SEAFARERS’ PENSIONS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


Suips’ Cooks CERTIFICATION. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


SICKNESS INSURANCE (Sea). Geneva, Oct. 24, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. R. ILO/201. 


SoctaL SECURITY FOR SEAFARERS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dec. 8, 1948. U. N. P. &. 1LO/201. 


TRADE AND TARIFFS. Protocols and Declaration. Havana, March 24, 1948. 
Text: T. I. A. 8S. 1761-1765; U. N. Publication: 1948. II.D.5. 


U. N. E. S. C. O. London, Nov. 16, 1945. 
Acceptances deposited: 
Argentina. Sept. 15, 1948. 
Austria. July 14, 1948. 
Hungary. Sept. 14, 1948. 
Iran. Sept. 6, 1948. U. N. Treaties and International Agreements Registered, 
Oct., 1948, p. 12. 
Siam. U. N. P. UNESCO/83. 


UNIVERSAL POSTAL CONVENTION. Paris, July 5, 1947. 
Ratification deposited: 
Canada. Sept. 8, 1948, 
Text: Canada Treaty Series, 1947, No. 40. 


CHRONICLE OF INTERNATIONAL EVENTS 


VACATION HOLIDAYS WITH PAY FOR SEAFARERS. Seattle, June 29, 1946. 
Ratification deposited: 
France. Dee. 8, 1948. U. N. P. R. ILO/201. 


WHALING CONVENTION. Washington, Dec. 2, 1946. 

Promulgation: 

United States. Nov. 19, 1948 (effective Nov. 10, 1948). 

Ratification deposited: 

Netherlands. Nov. 10, 1948. 

In force Nov. 10, 1948. D. S. B., Dee. 5, 1948, p. 714. 

Previous deposits of ratifications were made by U. S., Australia, Norway, U.S.S.R., 
South Africa and United Kingdom. Iceland and Panama have given notice of 
adherence and intention to apply terms of Convention. 

DoroTHy R. Dart 


JUDICIAL DECISIONS 


By W. BisuHop, JR. 
Of the Board of Editors 


[With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
W. W. Cook Legal Research Endowment of the University of Michigan Law School] 


DIGESTS 


Denaturalization—evidence to support default judgment. 
KuapprotT v. States. 69S. Ct. 384. 
Supreme Court of the United States, Jan. 17, 1949. Black, J. 


Petitioner, born in Germany, was naturalized by a State court in 1933. 
Nine years later, the United States Attorney filed a complaint to cancel 
the naturalization, pursuant to 8 U.S. C. §738, alleging that the petitioner’s 
oath of loyalty was false at the time he executed it. Petitioner, though 
served with notice May 15, 1942, failed to answer the complaint within 
sixty days, as required by law, and was arrested before the expiration of 
that period and confined in a New York jail on criminal charges brought 
by the United States. He was ill and had no money with which to hire 
a lawyer; he had drawn up a draft of an answer to the complaint and 
written a letter to the American Civil Liberties Union asking that they 
represent him without fee. This letter was taken from him by F.B.I. 
agents and not mailed. On July 16, 1942, the Federal District Court of 
New Jersey entered a judgment by default against petitioner and set 
aside the 1933 State court judgment granting him citizenship. Four years 
later the petitioner, still a prisoner, filed a verified petition praying that 
the District Court set aside the judgment. The District Court accepted 
as true the undenied allegations, but held that the petitioner had been 
cuilty of willful and inexcusable neglect and dismissed the action because 
of the defendant’s laches (6 F. R. D. 450). 

The Supreme Court in the instant decision reversed the lower court. 
A number of dissenting and concurring opinions were given by the jus- 
tices. 

Writing for the majority, Mr. Justice Black, Mr. Justice Douglas con- 
eurring, held that under Federal Rule 60 (b) as amended, the Court can 
set aside a ‘‘void judgment’’ without regard to the limitation of a year 
applicable to motions to set aside on some other grounds. The judgment 
was void, he said, because, even though 8 U. S. C. §738 permits default 
judgments, 
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it does not necessarily follow that a court may also render judgment 
without proof of the charges made in a denaturalization complaint. 
And there is a strong indication in §738 and companion sections that 
Congress did not intend to authorize courts automatically to deprive 
people of their citizenship for failure to appear. ; 

When we look to federal statutes other than §738 we find no com- 
mand and no express authority for courts to enter denaturalization 
judgments by default without proof of facts to support the judgment. 


It was also held that the burden rests upon the Government to prove its 
charges in such eases with clear, unequivocal and convineing evidence 
which does not leave the issue in doubt. In this case the petitioner was 
not guilty of ‘‘neglect,’’ but he was in jail, weakened from illness, without 
a lawyer or ‘‘funds to hire one, disturbed and fully occupied in efforts to 
protect himself against the gravest criminal charges.’’ The Court further 
said that ‘She was no more able to defend himself ... than he would 
have been had he never received notice of the charges.’’ 

Mr. Justice Burton concurred in the result because of the ‘‘special 
circumstances shown in this proceeding,’’ but joined Mr. Justice Reed in 
saying that ‘‘a judgment of denaturalization may be entered by default 
without a further showing than was made in this ease. si 

Justices Rutledge and Murphy concurred in the result, but not in the 
proposition that ‘‘judgment of denaturalization can be taken by default 
or that the rules of civil procedure applicable in ordinary civil eases apply 
to permit such a result.’’ They thought that the burden of proof required 
of the Government in a denaturalization proceeding ‘‘approximates the 
burden demanded for conviction in criminal cases, namely, proof beyond 
a reasonable doubt of the charges alleged as the cause for denaturaliza- 
tion.’’ 

Mr. Justice Reed wrote a dissenting opinion, in which the Chief Justice 
and Mr. Justice Jackson joined, holding to a strict interpretation of the 
Federal Rules and the statute: 


Since no expression of Congress can be found, either in the Federal 
Rules or in the Nationality Act, to the effect that evidence is necessary 
to validate a civil default judgment of denaturalization, I do not think 
it is the function of this Court to supply one. 


Justice Frankfurter dissented, saying that fairly interpreted, the nat- 
uralization laws do not prohibit annulment of the certificate of naturaliza- 
tion by default, but neither can a naturalization judgment be assimilated 
to any other civil judgment. He would rely on Federal Rule 60 (b) which 
provides five grounds of relief from default judgments, but would require 
the petitioner to prove the facts alleged in his complaint to the satisfaction 
of the lower court, instead of considering them admitted by the fact that 
they were not denied by the Government in the lower court. 
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Expatriation—acts under duress. 

Doreau v. MARSHALL, SECRETARY OF STATE. 170 F. (2d) 721. 

U. S. Cireuit Ct. App., Third Cireuit, Aug. 23, 1948. McLaughlin 
Ct. J. 


Plaintiff was born in the United States and retained her American 
citizenship when she married a French citizen. In 1941, allegedly be- 
cause of fear of internment by the Germans, she applied for and received 
naturalization from the Government of France. As soon as the United 
States Embassy was reopened in Paris, in 1945, she requested the renewal 
of her American passport, which was refused, and a Certificate of Loss 
of Nationality was issued on the basis of §401 (a) of the Nationality Act of 
1940, which provides that American nationality shall be lost by ‘‘obtaining 
naturalization in a foreign state.’’ The District Court’s dismissal of her 
complaint in an action for a judgment declaring her to be a national of the 
United States was reversed, and the ease remanded, with instructions to 
determine whether the facts amounted to duress. Said the court: 


It is true that duress is nowhere mentioned in the Act in connection 
with subdivision (a) or the other subdivisions as a reason for exemp- 
tion from their provisions. But the very essence of expatriation is 
that it be voluntary and, at least from the time of the decision of the 
United States Supreme Court in Perkins v. Elg, 307 U. S. 325 .. 
[1938] . .. there can be no doubt that, as Chief Justice Hughes says 
in that case, ‘‘the statute was aimed at a voluntary expatriation’’. . 
If by reason of extraordinary circumstances amounting to true duress, 
an American national is forced into the formalities of citizenship of 
another country, the sine qua non of expatriation is lacking. There is 
not authentic abandonment of his own nationality. His act, if it can 
be called his act, is involuntary. He cannot be truly said to be mani- 
festing an intention of renouncing his country. On the other hand it 
is just as certain that the forsaking of American citizenship, even in a 
difficult situation, as a matter of expediency, with attempted excuse of 
such conduct later when crass material considerations suggest that 
course, is not duress. 


Naturalization—ezxpedited for military service. 
Unitep States v. Peter You Lo CuHen. 170 F. (2d) 307. 
U. S. Cireuit Ct. App., First Circuit, Oct. 29, 1948. Magruder, C. J. 


The court reversed an order of the District Court, 74 F. Supp. 619, 
this JouURNAL, Vol. 42 (1948), p. 492, which had naturalized a petitioner 
found to have done ‘‘everything possible to actually enter the armed 
forces of the United States.’’ His offer to serve was held not the equiva- 
lent of actual ‘‘service’’ under the provisions of the Nationality Act of 
1940, §701, as amended, which permits naturalization of one ‘‘who has 
served . .. honorably in the military or naval forces of the United States 
during the present war.’’ The court said: 
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There can be no military or naval service to be characterized as hon- 
orable, or otherwise, until the alien, by induction or enlistment, shall 
have become a member of one of the armed services of the United 
States. 


Diplomatic tmmunity—while in transit. 
BERGMAN v. De Steyes. 170 F. (2d) 360. 
U.S. Cireuit Ct. App., Second Cireuit, Nov. 4, 1948. L. Hand, C. J. 


Defendant was served with process in a tort action in New York, while 
on his way to Bolivia, to which he had been accredited as the French 
Minister; he was accepted in that capacity by Bolivia in due course after 
his arrival in La Paz. The court affirmed the dismissal of the complaint, 
71 F. Supp. 334, this JourNau, Vol. 42 (1948), p. 218, saying that: 


Since the defendant was served while the cause was in the state court, 
the law of New York determines its [the service’s] validity, and, al- 
though the courts of that state look to international law as a source of 
New York law, their interpretation of international law is controlling 
upon us, and we are to follow them so far as they have declared them- 
selves. Whether an avowed refusal to accept a well-established doc- 
trine of international law, or a plain misapprehension of it, would 
present a federal question we need not consider, for neither is present 
here. 


Judicial notice was taken that the most convenient way for the de- 
fendant to reach his post was to pass through the City of New York, and 
no suggestion was made that he was loitering there at the time he was 
served. The Court reviewed previous New York decisions in point, includ- 
ing Carbone v. Carbone, 206 N.Y.S. 40 (1924), in which it had been held 
that although a diplomat ‘‘might not be detained ‘while going to or coming 
from his post, there was no reason why he should not be subject to civil 
process,’’ but concluded that, as a result of changing concepts of diplomatic 
immunity and changing conditions of travel, ‘‘the courts of New York 
would today hold that a diplomat in transitu would be entitled to the same 
immunity as a diplomat in situ,’’ even the earlier cases not having denied 
the immunity of the latter from the service of civil process. In support of 
immunity the court also cited the Harvard Research in International Law 
and the Havana Convention of 1928 on Diplomatic Officers (signed but 
not ratified by the United States). As to the latter, the court said: 


The important feature of this ‘‘Convention’’ is that, although it in 
general deprecates diplomatic immunity from civil process, it makes 
no distinction between diplomats in transitu and those in situ; and 
it does this in a convention which professes to incorporate ‘‘the prin- 
ciples generally accepted by all nations.’’ Thus it constitutes weighty 
authority ; i.e., the consensus of opinion of the distinguished lawyers 
there assembled as to what ‘‘principles’’ on the subject were at that 
time ‘‘generally accepted’’ as a part of international law. 
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Naturalization—good moral character. 
Dappona v. UNITED States. 170 F. (2d) 964. 
U.S. Circuit Ct. App., Second Circuit, Nov. 29, 1948. Swan, Ct. J. 

§ 307(a) of the Nationality Act of 1940 requires that an applicant for 
naturalization must establish a good moral character during the five-year 
period immediately preceding the filing of his petition. In affirming an 
order for naturalization, the court held that petitioner’s confinement in a 
penal institution for the greater portion of that time ‘‘is a factor to be con- 
sidered in determining whether he has established good moral character 
but it is not decisive as a matter of law.’’ It added, ‘‘Good behavior dur- 
ing incarceration may be one indication of the fitness of the applicant to 
assume the duties of citizenship.’’ The crime of manslaughter for which 
petitioner was confined was committed before the commencement of the five- 
year period, thus distinguishing Repouwille v. United States (C.C.A. 2nd, 
1947), 165 F. (2d) 152, this JourNnat, Vol. 42 (1948), p. 484. 


Nationality—ezpatriation. 
BAUER v. WATKINS, DirEcTor. 171 F. (2d) 492. 
U.S. Cireuit Ct. App., Second Cireuit, Dec. 2, 1948. L. Hand, C. J. 


Under the Act of 1798, 50 U. S. C. §§21-24, ‘‘native’’ or ‘‘citizen’’ of 
an enemy state may be deported as an ‘‘enemy alien.’’ On the basis of 
United States ex rel. D’Esquiva v. Uhl (1948), 2 Cir., 137 F. (2d) 903, and 
United States ex rel. Gregoire v. Watkins (1947), 2 Cir., 164 F. (2d) 137, 
the court held appellant, born in Alsace in 1905, to be a native of France, 
since ‘‘a person is a ‘native’ of that state or nation in which the place 
of his birth is at the time of his proposed deportation.’’ Whether he is 
deportable under the Act, then, depends upon whether he is found to be 
a ‘‘citizen’’ of Germany. The court remanded the case for ‘‘further pro- 
eeedings’’ under the Act of 1798, to determine, under the applicable 
German law: (1) whether appellant ‘‘was a German citizen when he came 
to this country in 1941’’; (2) whether, if he was, he ‘‘forfeited that citizen- 
ship by his later induction into the American army’’; and (3) ‘‘whether 
his consistent efforts since 1945 to disclaim German citizenship have had 
any effect under German law to rid himself of whatever German citizenship 
he may have had.’’ <A previous declaratory judgment held that appellant 
by repatriation and induction into the German army in 1940 had forfeited 
his American citizenship acquired in 1935, 161 F. (2d) 397, this JouRNAL, 
Vol. 42 (1948), p. 215; but this judgment was held not conclusive on the 
question of his German citizenship. 


Territory—leased bases not ‘‘foreign country.”’ 
SPELAR v. UNITED States. 171 F. (2d) 208. 
U. S. Circuit Ct. App., Second Cireuit, Dee. 8, 1948. Clark, Ct. J. 


Reversing the decision below, 75 F. Supp. 967 (E. D. N. Y. Feb. 11, 1948), 
this JourNAL, Vol. 42, (1948), p. 725, the court held that a United States air 
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base in Newfoundland acquired under the Executive Agreement and Lease 
of March 27, 1941, was not a ‘‘foreign country’’ within the Federal Tort 
Claims Act excluding recovery thereunder for claims arising in a foreign 
country. Relying upon Vermilya-Brown Co. v. Connell, 69 S. Ct. 140 
(1948), this Journax, Vol. 43 (1949), p. 172, the court said in part: 


The language of the grant to the United States of the area is explicitly 
that of a definite lease of territory for a particular period . . . there 
was also incorporated an extensive grant of judicial jurisdiction and 
of general powers to carry out the purpose of the cession. . . . There 
has been much discussion of the somewhat mystic problem as to how 
far ‘‘sovereignty’’ has been granted; however that may be decided, it 
would seem that where the United States constructs, operates, and con- 
trols an air base so completely as is the actual fact, so obviously in 
direct line with the intent of the contracting governments, it is on the 
whole fantastic to consider this territory a foreign country within the 
meaning of a local statute affecting the relation of this government and 
private persons. 

Replying to defendant’s arguments, the court said that it was of no im- 
portance that the United States had not established any court at the base; 
and that ‘‘however one may regard the much discussed issue of the relative 
scope of the executive agreement as against the treaty, it cannot be escaped 
here that the cession of the area has actually been made and the fact of 
vrant and occupancy is not challenged by anyone.’’ The court continued 
that : 


It would certainly be too refined a thesis to deny this plaintiff recovery 
on the ground that, though the high contracting parties were quite sat- 
isfied, the grant was inoperative because it was made pursuant to 
executive agreement, and not treaty. 


Expatriation—voluntary character. 
SAVORGNAN v. UNITED States. 171 F. (2d) 155. 


U.S. Cireuit Ct. App., Seventh Circuit, Dec. 14, 1948. Swygert, D. J. 
Reversing the District Court decision, 73 F. Supp. 109, this JourNAu, Vol. 
42 (1948), p. 228, the court held that American citizenship had been lost by 
a woman who in 1940 applied in the United States for Italian citizenship in 
order to marry an Italian foreign service officer, was granted such citizen- 
ship, signed in Chicago a document in Italian swearing allegiance to Italy 
and renouncing American citizenship, and went with her husband to Italy 
in 1941, when Italian Government representatives were ordered to leave this 
country. The court said: 


The conclusion is inescapable that the plaintiff, by voluntarily becom- 
ing naturalized under Italian law, lost her American citizenship, re- 
gardless of whether she knowingly renounced or relinquished that 
citizenship. Conceding that her motive was solely to obtain consent of 
the Italian government to her marriage and that she was misinformed 
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as to the legal consequences of her conduct, the fact remains that she 
consciously and voluntarily applied for and obtained naturalization in 
a foreign state which, under the provisions of the statute, effect a loss 
of her American citizenship. 


Enemy aliens—removal. 

UNITED STATES EX REL. DORFLER ET AL. v. WATKINS, Director. 171 F. 
(2d) 431. 

U.S. Cireuit Ct. App., Second Circuit, Dec. 23, 1948. Per Curiam. 


Affirming the dismissal in the lower court of a writ of habeas corpus on 
behalf of Anna Dorfler and nine other enemy aliens held for removal, the 
court discussed the State Department’s transmittal to various nations of 
‘*blacklists’’ containing the relators’ names and informing these nations 
that they were deemed alien enemies who might be persona non grata to 
such nations. Said the court: 


An alien must be afforded the privilege of voluntary departure before 
the Attorney General can lawfully remove him against his will. United 
States ex rel. Von Heymann v. Watkins, 2 Cir., 159 F. 2d 650. The 
appellants argue that circulation of the ‘‘blacklists’’ is an interference 
with the alien’s privilege of voluntary departure, and that such inter- 
ference must be ended before the power of compulsory removal ean be 
exercised by the Attorney General. The district court rightly held the 
contrary. The privilege of voluntary departure does not imply that 
the alien must be able to go to the country of his choice. So long as 
there is any foreign country to which he could have gone, his failure to 
go there is a ‘‘neglect’’ or ‘‘refusal’’ to depart voluntarily. Hence a 
communication by the State Department to a foreign country, which 
that country may or may not heed, cannot be regarded as an unlawful 
restraint on the alien’s voluntary departure. 


International copyright—Buenos Aires Convention—proclamations of 
reciprocity. 

PorTuoNDo v. CoLUMBIA PHoNOGRAPH Co. INc. ET AL. 81 F. Supp. 355. 

U. 8S. Dist. Court, S. D. New York, May 13, 1937. Coxe, D. J. 


In an action by an alien against an American defendant for enforcement 
of a copyright, the court held that the Buenos Aires Copyright Convention 
of August 11, 1910 (38 Stat. 1785), which provides in Article 6 that ‘‘au- 
thors or their assigns . . . shall enjoy in the signatory countries the rights 
that the respective laws accord,’’ requires that an alien look to the United 
States Copyright Law for the applicable law. Title 17, U. S. Code, sec- 
tions 1 (e) and 8 (b) deny protection against mechanical reproduction un- 
less substantially similar protection is accorded to United States citizens 
by the country of which the alien is a citizen, and, according to 29 Op. 
Atty. Gen. 64, there must be a separate proclamation of the existence of 
such reciprocal conditions. In the absence of such a proclamation, the 
alien plaintiff cannot avail himself of the United States copyright laws, and 
the existence of such a proclamation must be alleged in the complaint. 
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Treaties—‘self-executing’’—consular jurisdiction over seamen. 
PETITION OF GEORGAKOPOULOS. 81 F. Supp. 411. 
U. S. Dist. Court, E. D. Penn., Dee. 16, 1948. MeGranery, D. J. 


Petitioner, representing the Greek Consul, sought an order compelling 
four seamen to leave a Greek merchant vessel harbored in Philadelphia; the 
petition was based upon a treaty between the United States and Greece (33 
Stat. 2122), Article XII of which gave exclusive jurisdiction to Greek con- 
suls over all disputes without exception, ‘‘ particularly in reference to the ad- 


justment of wages and the execution of contracts.’’ A prior statute had 


set up a procedure for executing this kind of treaty, and provided that: 


before this section shall take effect as to the vessels of any particular 
nation having such treaty with the United States, the President shall 
be satisfied that similar provisions have been made for the execution 
of such treaty by the other contracting party, and shall issue his proc- 
lamation to that effect, declaring this section to be in foree as to such 
nation. (22 U.S. C. §256.) 


It was conceded that no such proclamation had ever been issued under this 
treaty. 

Respondent, relying on The Wind, 22 F. Supp. 883, in which the court 
had refused to permit a Norwegian consul to enforce a similar treaty pro- 
vision, contended that the statute was not yet effective with respect to 
Greece. The court held that the language in The Wind, relied upon by the 
respondent here, was mere dictum and not binding. It also gave effect to a 
letter from the State Department stating that the provisions of the treaty 
were fully applicable without further proclamation. The court said: 


There is undoubtedly ground for requiring, as to treaties on the books 
when this statute was passed, that another proclamation be forthcom- 
ing in accordance with the statute. . . . But where the statutory pro- 
cedure is already enacted, and a treaty is, at a later date, solemnly 
signed, ratified, and proclaimed, it does not seem unreasonable to hold 
that nothing further is required to allow the courts to enforce it. This 
is not a question of whether or not the treaty abrogates or modifies a 
prior existing statute . . . for it is not impossible for both the treaty 
and the statute to stand together. 


Though those portions of Article XII which confer exclusive jurisdiction 
on the consul over disputes growing out of wages have been abrogated (The 
Leonidas, 32 F. Supp. 738, 740, reversed on other grounds, 4 Cir., 116 F. 
(2d) 440), the situation in the instant case was held covered by unabrogated 
portions of the treaty, and the exceptions to the petition were overruled. 


378 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Treaty—relation to local law—trademarks. 

Ex Parte THE AppoLINaris Company Lrp. 73 U.S. P. Q. 64. 

U. S. Commissioner of Patents, March 28, 1947. Frazer, First Asst. 
Comm. 


In a petition for renewal of registration of a trademark by a British com- 
pany, the petitioner prayed that it not be required to show that the mark 
was protected in Great Britain. Petitioner relied on Article 6-D of the 
London revision of the International Convention for the Protection of In- 
dustrial Property (June 2, 1934), which provides that marks registered in 
one or more countries of the Union shall be considered independent (53 
Stat. 1748). Petitioner argued that the Convention suspended section 12 
of the Trade Mark Act of February 20, 1905, which provides that in the 
ease of a trademark previously registered in a foreign country, the certifi- 
eate of registration shall cease to be in force on the day on which the mark 
ceases to be protected in such foreign country. (This case was decided 
prior to the effective date of the Lanham Act, Ch. 540, 60 Stat. 427, 15 
U.S. C. §81 et seqg., enacted July 5, 1946, effective date one year from date 
of enactment.) 

The Commissioner of Patents denied the petition. He distinguished the 
ease of Bacardi Corporation of America v. Domenech (1940), 311 U.S. 150, 
which arose under the Inter-American Convention (46 Stat. 2907), saying 
there was nothing in that case ‘‘to indicate that the London treaty should 
be regarded as retroactive, even if completely self-executing.’’ Article 6-D 
was not adopted until June 2, 1934, which was twenty-eight years subse- 
quent to the registration of appellant’s mark. Appellant had registered 
its mark in 1906, after enactment of the statute in question. Consequently 
the statute was held controlling. 


Expatriation—duress. 
DUBONNET v. MARSHALL, SECRETARY OF STATE. 80 F. Supp. 905. 
U.S. Dist. Ct., District of Columbia, June 11, 1948. Bailey, D. J. 


Plaintiff, in an action for a judgment declaring her to be a national of 
the United States, was a native-born citizen of the United States, although 
the wife of a French citizen and a long-time resident of France. She al- 
leged that during the war she was engaged in aiding escaped French and 


English prisoners of war and ‘‘other humanitarian services. Subsequent 
to the declaration of war between the United States and Germany, she ap- 
plied for and received French citizenship. She claimed, however, that she 
did not thereby ‘‘intend to renounce her United States nationality but 
merely intended to deceive the Germans in order to protect her own life 
and to carry on with her humanitarian activities,’’ and that her acquisition 
of French nationality was therefore ‘‘due to duress’’ and ‘‘void ab initio.” 
The court, holding that the facts did not amount to duress, said: 
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I am not satisfied that her action in obtaining French nationality was 
due solely for fear of her life or of her freedom. Her action in obtain- 
ing French nationality was not due to any duress executed by the 
French Government and the mere fact that she may have feared action 
by the German Gestapo, is not, in my opinion, ground for the relief 
which she seeks in this count. 


Enemy alicen—duty to testify before Congressional Committee—appli- 
cability of Geneva Convention on Prisoners of War. 
Ester v. UNITED States. 170 F. (2d) 273. 


U. S. Court of Appeals, D. C., June 14, 1948. Clark, A. J. 


Gerhard Eisler, an Austrian national, on trial for contempt of the House 
Committee on Un-American Activities, pleaded as one of his defenses that 
he was an alien and hence did not owe a duty to testify before a Congres- 
sional committee when summoned. The court denied the defense and said: 


Although he is an alien, appellant stood before the Committee in 
much the same position as does any citizen of the United States. Once 
an alien lawfully enters and resides in this country he becomes invested 
with the rights, except those incidental to citizenship, guaranteed by 
the Constitution to all people within our borders . . . Bridges v. 
Wixon, 1945, 326 U. S. 185, 161. . . . Correlatively, an alien resident 
owes a temporary allegiance to the Government of the United States, 
and he assumes duties and obligations which do not differ materially 
from those of native-born or naturalized citizens; he is bound to obey 
all the laws of the country, not immediately relating to citizenship, and 
is equally amenable with citizens for any infractions of those laws. 
Carlisle v. United States, 1872, 16 Wall. 147, 21 L. Ed. 426; Leonhard 
v. Eley, 10 Cir., 1945, 151 F. 2d, 409 and eases cited therein. . . . To 
continue exemplification of the general lack of discrimination against 
aliens, it has been held that an enemy alien under criminal prosecution 
in a United States civil court must be afforded the usual constitutional 
safeguards. Shinyu Noro v. United States, 5 Cir., 1945, 148 F. 2d 
696. 


The court then stated that the converse of the proposition was also true, 
and the ‘‘appellant’s lack of citizenship did not raise a bar to his being 


summoned by a Congressional investigating committee for aid in securing 


its purpose.’’ 

It was further contended by Eisler that he appeared before the Com- 
mittee in the status of an interned enemy alien, since he had been arrested 
by two security officers of the Immigration and Naturalization Service two 
days before he appeared before the Congressional Committee. For this 
reason he claimed to be clothed with the protection of Article 5 of the 
Geneva Convention on Prisoners of War. The court answered this con- 
tention by saying: 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But the arrest of the appellant by security officers of the Immigra- 
tion and Naturalization Service did not nullify the subpoena previously 
issued in a lawful manner by the Committee. And if the detention of 
the appellant amounted to internment and hence clothed him with the 
protection of Article 5, Geneva Convention on Prisoners of War, we 
cannot indulge the presumption that the Committee would violate 
whatever rights were secured to appellant by virtue of Article 5... . 


Unrecognized governments—Latvian Soviet expropriation of ships— 
insurance proceeds vested by Alien Property Custodian. 
LATVIAN STATE CarGo AND PassENGER 8S. S. LINE v. CuarK. 80 F. 


Supp. 683. 
U. S. Dist. Court, District of Columbia, Nov. 4, 1948. Pine, D. J. 


In 1940, after Soviet forces occupied Lavia, the Latvian Soviet Govern- 
ment nationalized three ships then in private ownership and purportedly 
vested title in the plaintiff, a corporation organized under the laws of the 
U.S.S.R. The ships were sunk in 1942, and insurance proceeds were paid 
into an account in the State of New York and turned over to a court- 
appointed trustee along with certain accrued earnings. The funds were 
seized by the United States Government under the Trading With the 
Enemy Act in 1943, during the German occupation of Latvia. The court 
sustained the defendant’s motion for dismissal of the claim, holding that 
the doctrine of United States v. Pink (1942), 315 U. S. 203, was con- 


trolling. The court remarked concerning the question of recognition: 


Questions of recognition or non-recognition of foreign governments 
are beyond the reach of the courts. They are committed exclusively 
to the political department of government, and the courts are bound 
by its decisions thereon. This rule is equally applicable to de jure or 
de facto recognition. . . . As a corollary of this principle, a court may 
not give effect to an act of an unrecognized government, for by doing 
so it would tacitly recognize the government, invade the domain of 
the political department, and weaken its position. .. . 


Since the United States had not recognized the government set up by the 
U.S.S.R. in Latvia, the court could not give effect to the decree of 1940 
vesting title in the plaintiff, and its claim failed. The court further said 
the contention of the plaintiff that it was entitled ‘‘to just compensation 
under the Fifth Amendment to the Constitution’’ was untenable, since this 
was an action to recover property seized by the Alien Property Custodian, 
and not a suit for just compensation. The contention of the plaintiff that 
‘‘the ships in question, being ships at sea, were constructively a part of the 
territory of Latvia and subject to its decrees, is not relevant to this case, as 
the doctrine referred to ‘partakes more of the characteristics of personal 
than of territorial sovereignty.’ Cunard S. S. Co. v. Mellon, 326 U. S. 100, 
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Consular officer—immumty—habeas corpus against detention of co- 
national. 

Emmet v. LoOMAKIN. 84N. Y.S. (2d) 562. 

Sup. Ct., Spee. Term, N. Y. Co., Aug. 23, 1948. Dickstein, J. 


Where the Soviet Consul General was allegedly holding a Soviet citizen 
at the Soviet Consulate in New York against her wishes, the court held that 
‘‘diplomatic immunity’’ did not permit him to ignore a writ of habeas 
corpus issued by a New York court, ordering him to produce her. When 
consulted by the court, the Legal Adviser of the Department of State wrote: 


It is the view of the United States Government that there is no basis 
under international law or under any law of the United States for con- 
sidering that Mrs. Kosenkina is in any manner subject to the control 
or authority of the Soviet Government so long as she remains in this 
country. The Department of State already has advised the Soviet 
Embassy that Mrs. Kosenkina will not be placed under control of any 
person against her own will. The Department has also advised the 
Soviet Embassy that although it recognizes the right of the Soviet 
Government, through its officials abroad to extend all proper assistance 
and protection to Soviet nationals, this right does not include author- 
ity to take charge of Soviet citizens in this country irrespective of 
their wishes. 


A warrant of attachment to enforce the writ was not issued, since Mrs. 
Kasenkina had meanwhile escaped from the Soviet Consulate and entered 


a hospital, but the court expressed its conviction that ‘‘the Soviet Consul 
General was not entitled to diplomatic immunity so as to permit him to 
ignore the mandate of this court.’’ 


Consular officer—authority to act for co-ndtional—U. S. ‘‘freezing’”’ 
controls. 
BUXHOEVEDEN v. ESTONIAN STATE BANK ET AL. 84 N. Y.S. (2d) 2. 


Sup. Ct., Spee. Term, Kings Co., Oct. 8, 1948. Beldock, J. 


Defendant foreign banks, entities of the former Republic of Estonia, had 
funds on deposit with the National City Bank of New York since 1939. 
The funds were frozen under the provisions of section 25 (b) of the Federal 
Reserve Act, 12 U.S. C. §6382 and other Federal enactments and regulations, 
including the Trading With the Enemy Act, 50 U. 8S. C. Appendix, §1 ef 
seq. When this action was commenced in 1941, Estonia had been occupied 
for some time, and the defendant Estonian State Bank had no agent or 
other representative in the United States to protect its interests. Efforts 
made to vacate the attachment were unsuccessful; the right of the Estonian 
Consul General to move to open the default judgment and to defend the 
action had been upheld in Buxhoeveden v. Estonian State Bank et al., 181 
Mise. 155. Motion was now made on behalf of the defendant to increase 
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It is apparent that defendant, both under the provisions of the statute 
(chap. 482, P. L. 357 above) and under case law, as a United Nations Diplo- 
mat is immune from process in this court. 

Plaintiff sought an adjournment here in order to obtain a waiver of such 
immunity from the Minister of Foreign Affairs of the Republic of China. 
Information as to the obtaining of such waiver has not been forthcoming in 
the time allowed. The difficulty in obtaining such a waiver in the present 
condition of affairs in the Republic of China is understandable. <A ques- 
tion might arise if such waiver, even if obtained, could have retroactive 
effect so as to make the service here valid. But that question need not be 
decided since no such waiver has been presented. 

The motion to vacate must be granted on the ground that defendant en- 
joyed diplomatic immunity at the time of service of process herein. Settle 
order. 

[Note: See also Friedberg v. Santa Cruz, 84 N. Y. Supp. (2d) 148 (Spee. 
Term, Nassau County, Nov. 5, 1948), where the Chilean Permanent Repre- 
sentative to the United Nations, and his wife, appeared generally and an- 
swered on the merits when sued for damages caused by an automobile driven 
by the wife. Defendants also asserted diplomatic immunity under the In- 
ternational Organizations Immunities Act, 61 Stat. 756. The court granted 
plaintiffs’ motion to strike this defense of immunity, on the ground that, 
by appearing generally and joining issue on the merits, defendants had 
submitted to the jurisdiction ; a special appearance was the proper proced- 
ure if defendants had wished to avail themselves of immunity. Justice 
Daly added that ‘‘by obtaining a license to own and operate a motor ve- 
hicle in the State of New York, the defendants must be deemed to have 
assumed, in connection with such privilege, the burdens thereof, as outlined 
in Section 59 of the Vehicle and Traffic Law,’’ under which the owner of a 
motor vehicle operated on the public highway is liable for injury or damage 
resulting from negligent operation of such vehicle by any person legally 
using it with the owner’s permission. 

See also Bursten v. Garreau, 120 N. Y. L. J. 1311 (Nov. 29, 1948; Spee. 
Term, Bronx County, Nov. 27, 1948), refusing to set aside a default judg- 
ment against the French representative on the Trusteeship Council of the 
United Nations, except on proper motion by defendant, appearing specially, 
to vacate the judgment. | 


Extraterritorial effect of confiscatory Nazi decree. 
FRANKFURTER V. W. L. EXNER Ltp. 1948 L. J. R. 567. 
Great Britain, Chancery Division, May 21, 1947. Wynn-Parry, J. 


Plaintiff, an Austrian Jew, whose business in Austria had been taken 
from him under a Nazi decree in 1938, was permitted to recover from the 
British firm, for which he was an agent, a fund which he had built up in 
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England with defendant. At the time of the expropriation by the Nazis, 
Great Britain had recognized the annexation of Austria. A German ‘‘Com- 
missar’’ had been appointed under German law to operate the plaintiff’s 
leather business in Vienna, and to act as agent for the British principal; 
the plaintiff had executed a document under duress stating to the British 
firm that the Commissar’s consent was necessary to any dealings involving 
the plaintiff’s then-established credit balance. The Commissar carried on 
the previously established agency relationship, but failed to remit balances 
on sales to the British firm, which in turn set off these amounts against the 
plaintiff’s credit balance on their books. The court held that the German 
decree was confiscatory and foreign penal legislation which would not be 
enforced by British courts in regard to property not within the German 
jurisdiction. The Austrian decree could confer upon the persons claiming 
under it, or their agents, no right to property in England. The court dis- 
tinguished United States v. Belmont (1936), 301 U. S. 324, as a special case 
involving an international bargain between the United States and Russia. 


CASES NOT SEPARATELY DIGESTED 
Aliens—deportation. 
Houvardas v. Wixon, 169 F. (2d) 980 (C. C. A. 9th, Sept. 27, 1948). 
Bernhardt v. U. S., 169 F. (2d) 983 (C. C. A. 6th, Sept. 27, 1948). 
U. S. ex rel. U. S. Lines v. Watkins, 170 F. (2d) 998 (C. C. A. 2d, Dee. 
3, 1948). 
Scholnick v. Clark, 81 F. Supp. 298 (D. C., Dist. Col., Dee. 1, 1948). 


Aliens—exclusion. 


U.S. ex rel. Johnson v. Watkins, 170 F. (2d) 1009 (C. C. A. 2d, Nov. 
29, 1948). 
Ex parte Van Laeken, 81 F. Supp. 79 (N. D. Calif., Nov. 5, 1948). 


Aliens—non-immigrant—domicile for separation suit. 


Schwallbach v. Schwallbach, 84 N. Y. 8. (2d) 345 (Sup. Ct., Spee. 
Term, N. Y. Co., June 14, 1948). 


Aliens—practice of medicine by Filipino declarant. 


People ex rel. Afable v. Thompson, 82 N. E. (2d) 496 (Ill. App., Nov. 
3, 1948). 


Aliens—representing self to be citizen. 


De Pratu v. U. 8., 171 F. (2d) 75 (C. C. A. 9th, Dee. 13, 1948). 
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Effect of foreign requisition on foreign exchange control laws. 
Bickford-Smith v. U. S., 80 F. Supp. 660 (Ct. Cl., Nov. 1, 1948). 
Frankman v. Anglo-Prague Credit Bank, [1948] 2 All Eng. L. R. 1025 

(Nov. 4, 1948). 
Naturalization—‘‘attached to principles of Constitution.”’ 


Petition of Knuth, 34 N. W. (2d) 273 (Wisce., Oct. 12, 1948). 


War—enemy property and Alien Property Custodian. 


Koehler v. Clark, 170 F. (2d) 779 (C. C. A. 9th, Nov. 15, 1948). 
U.S. vw. The Laconia, 1948 A. M. C. 1870 (E. D. Va., Sept. 14, 1948). 
Rudenberg v. Clark, 81 F. Supp. 42 (D. Mass., Nov. 15, 1948). 


War and enemy occupation—statute of limitations. 


Standard-Vacuum Oil Co. v. U. S., 80 F. Supp. 657 (Ct. Cl., Nov. 1, 
1948). 
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BOOK REVIEWS AND NOTES 


Uchebnoe Posobie po Mezhdunarodnomu Publichnomu Pravu (ocherkt) 
[Study Aid for International Law (essays)]. By F. I. Kozhevnikov. 
Moseow: All-Union Juridical Part-Time Institute of the Ministry of 
Justice, U.S.S.R., 1947. pp. 271. 

Mezhdunarodnoe Pravo [International Law]. Issued by the Ministry of 
Higher Edueation of the U.S.S.R. as a textbook for juridical institutes 
and faculties. Moscow: Institute of Law of the Academy of Sciences of 
the U.S.S.R., 1947. pp. 612. 


In its directive of October 5, 1946, the Central Committee of the All- 
Union Communist Party (Bolsheviks) ineluded in the list of defects in 
legal education in the U.S.S.R. the absence of texts on international law. 
The Institute of Law of the Academy of Sciences of the U.S.S.R. was di- 
rected to prepare and publish during 1947 such a textbook. 

The publication of the two works under review must be looked upon as 
an event of unquestioned positive value for, since the publication of this 
reviewer’s own textbook in 1926, no new Soviet textbooks on international 
law have been published. This gives evidence of the extent to which 
Soviet legal science obviously lags behind the requirement of Soviet inter- 
national practice. The appearance of two new Soviet textbooks on 
international law must also be weleomed because the need of studying 
international law and its institutions, their social-historical background 
and the direction of their future development, extends under present-day 
conditions far beyond the confines of the classroom. 

Let us turn to the shortcomings of Kozhevnikov’s textbook. First of all, 
the subjects treated . . . are limited. Thus, many of the most important 
problems of international law are omitted, as, for example, the legal régime 
of population and of territory and all the questions linked with it. 

Turning to specific defects, one must first comment upon the portrayal 
of the history of international law. This contains facts which are not 
sufficiently precise and not always correct. ... The réle of the church 
in the account of international law during feudalism is defined insuffi- 
ciently only as that of a great feudal lord. This réle is unquestioned, but 
if one speaks of the influence of the church in the Middle Ages, one must 
not fail to refer to the réle which non-economic compulsion played in feudal 
society, which meant consequently that there had to be an ideological basis 
for such compulsion. 

The definition of the sources of international law in the material sense 
is incorrectly presented by Kozhevnikov as identified with the struggle and 
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collaboration of states. The struggle and collaboration do not constitute 
of themselves a primary factor of history, but a secondary factor arising 
out of the conflicts of class society. The primary source of all law is a 
definite form of production relationship, which determines the structure of 
elass society. Struggle and collaboration are the consequence of this de- 
velopment. 

Many remarks are inspired by the author’s use of foreign literature. 
For example, is it possible to characterize Hugo Grotius as Kozhevnikov 
does? ‘‘Grotius is rightly considered as the founder of the contemporary 
science of international law.’’ It would seem that the title of ‘‘founder’’ 
is applicable only to the four great names of Marx, Engels, Lenin and 
Stalin. They are the founders of all contemporary science relating to so- 
ciety and the state. We Marxist jurists cannot accept Hugo Grotius as 
the founder of our science. For us, Hugo Grotius is a great figure of the 
absolutist phase of feudal society and nothing more. . . 

In speaking of the Russian science of international law (which he does 
a great deal) Kozhevnikov often belittles its réle. Thus, in referring to 
the scientific services of Kapustin and Stoyanov, the author sees them only 
as good expositors of Hugo Grotius. Is the service of Russian learned men 
really nothing more than that they were able to expound Hugo Grotius 
well? It is hard to characterize such reasoning as other than bending the 
knee to foreign culture. 

Professor Kozhevnikov has properly used Soviet international acts as 
documentation, but even here there is a substantial defect. He has not 
explained sufficiently a large number of very important institutions which 
ure the Soviet contribution to international law. Those which he has set 
forth he sometimes treats, not in a militant fashion, but with an objective 
tone, when they are the very points which should be presented not ob- 
jectively, but with the full force of Soviet patriotic pathos. . 

Taking the defects into consideration, the study aid of Professor Koz- 
hevnikov cannot be considered as of full value and satisfying the require- 
ments placed upon a Soviet textbook in international law. 

Let us now turn to a critique of the textbook of the Institute of Law of 
the Academy of Sciences. An unquestioned advantage of this textbook in 
comparison with the study aid of Kozhevnikov is its size and adequate 
coverage of subjects. Unfortunately, however, a larger number of defects 
both factual and politico-ideological accompany its larger size. 

The authors of the textbook are in general inclined to ignore the ex- 
istence of the peoples’ democratic states. Moreover, in order to show their 
contribution to international law and the new legal forms which are to be 
found in their relationships among themselves and with the U.S.S.R., the 
authors declare that socialist international law ‘‘could be established only 
in relations between socialist states, but such relations do not exist at the 


present time.’’ (?!) 
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The authors think it possible to expound contemporary international 
law without pointing out the existence of two contending camps—the im- 
perialist, led by the U. S. A., and the democratic, led by the U.S.S.R. 
They limit themselves to a fleeting statement on ‘‘the two courses of inter- 
national polities.’’ . 

Those parts of the textbook are particularly poorly treated in which the 
authors try to bring in a summary statement on the influence of the classic 
works of Marxism on the theory of international law. ‘‘The founders of 
Marxism’’—the textbook states—‘‘ were not specialists in international law 
and did not leave a systematic investigation of the subject behind them.’’ 


This is the situation in the first (general) part of the book. The subse- 
quent (specialized) chapters are even worse, since in taking an objective, 
‘‘non-Party’’ (in the worst meaning of the word) position, the authors in 
many cases have slipped into a position of defending non-Soviet concep- 
tions of international law. Thus the Black Sea and its straits (the Bos- 
phorus and Dardanelles) are classified as open seas, despite repeated 
declarations of Soviet diplomacy categorically denying (in well-known 
notes of the Ministry of Foreign Affairs of the U.S.S.R.) the validity of a 
comparison between the Black Sea with its straits and the Mediterranean 
and other open seas. . . . In describing the International Court there is 
no exposition of the U.S.S.R.’s relations to this international agency, to 
which some states, as is known, are trying to subordinate the Security 
. . 

In the light of the comments set forth the conelusion must be drawn 
that the textbook of the Institute of Law is apolitical. . . . It does not, 
therefore, satisfy the requirements formulated by Comrade Zhdanov in the 
philosophical discussion applicable to the textbook in the history of phi- 
losophy, which are equally applicable to any textbook in the social sciences. 
Therefore the textbook requires extensive reworking and polishing. The 
directive of the Central Committee of the All-Union Communist Party 
(Bolsheviks) still remains unfulfilled. The first task of Soviet learned 
circles and Soviet international lawyers is to fill the gap and assure Soviet 
schools and readers a text in international law which will meet those re- 
quirements which stand at the head of the entire Soviet ideological front. 

K. A. Korovin * 


* Corresponding Member of the Academy of Sciences of the U.S.S.R. and newly ap- 
pointed Director of its Institute of Law. This review has been translated and edited 
by John N. Hazard from a 4,000-word review published in Sovetskoe Gosudarstvo i 
Pravo, No. 8 (August), 1948. It is reprinted here by permission of Helen Black, repre- 
senting Preslit Literary Agency, Moscow. The textbook published by the Institute of 
Law was reviewed in its first edition, when it bore the authors’ names of Durdenevsky 
and Krylov, in this JoURNAL, Vol. 41 (1947), p. 481. 
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Diplomaticheskti Slovar’ (Encyclopedia of Diplomacy). Vol. I: A-K. Ed- 
ited by A. Ja. Vyshinskii and S. A. Lozovskii. Moscow: OGIZ, Gosud. 
Izdatel’stvo politicheskoi literatury, 1948. 856 cols. 


A reference work of the type and scope of the present volume, the first 
attempt of its kind sinee the end of World War II, is sure to attract the 
attention of all those professionally concerned with international politics, 
and especially Soviet policy, even without the assertion in the preface that 
‘‘special attention has been given to the foreign policy and the diplomacy 
of the Soviet Union.’’ An arsenal of ready-made knowledge and officially 
approved and standardized versions, the encyclopedia comprises a large 
amount of up-to-date basie information on international congresses and 
conferences, together with diplomatic documentation (treaties, conventions, 
declarations, ete.) ; it analyzes events of diplomatic history, explains funda- 
mental terms of international law, and also offers biographies of diplomats, 
politicians, and experts on international law. In the present volume more 
than 150 articles out of some 700 deal with the foreign policy and diplo- 
macy of Tsarist Russia and the Soviet Union. 

Surprisingly small space is given to articles dealing with doctrines of 
international law and diplomatie and consular theory and practice. Basic 
features of the Soviet conception of diplomacy are given in the anonymous 
articles ‘‘Diplomat’’ (mentioning an Institute of International Relations 
and a Foreign Service School as training centers for Soviet Foreign Service 


personnel), ‘‘Diplomatie Corps,’’ ‘‘ Diplomatic Representation,’’ ‘‘Diplo- 


macy,’’ ‘‘Diplomatie Cases’’ and ‘‘Diplomatiec Immunity.’’ The article 
‘‘Konsul’’ deals with the legal position of foreign representatives in the 
Soviet Union as well as with the Soviet Consular Service regulations 
(Konsul’skii ustav) of 1926. The article ‘‘Diplomatie Relations of the 
Soviet Union’’ offers a complete listing of the dates of recognition and 
resumption of diplomatic relations (columns 563-566). 

In the field of diplomatic history decided preference is given to modern 
times and especially the most recent period of history up to May, 1947. 
The medieval period is represented only by 8S. V. Bakhrushin’s article on 
the treaties between Kievan Russia and Byzantium. International con- 
gresses and conferences and diplomatic acts are listed in the encyclopedia 
in unusually large numbers. Columns 72-160 are entirely taken up with 
the treaty relations of Great Britain with various countries. In dealing 
with treaty relations of the United States, special articles are devoted to 
the Anglo-American agreements in 1940-1941, the convention with the 
Yemen and the treaties with China in 1844, 1858, 1868, and 1943. The 
article stresses the repudiation by the Chinese Communists of all the 
treaties signed by the Kuomintang Government after January 10, 1946. 

Among the German treaties listed are the treaty of alliance with Bul- 
garia in 1915 (by 8S. Sh. Grinberg), the German-Turkish treaties of 1914 
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and 1941, and the convention with Sweden in 1940 concerning transit to 
Norway and Finland. Under ‘‘Iran”’ special articles are devoted to that 
country’s treaties with the United States, Afghanistan, Germany, Egypt, 
Iraq, China, Turkey, France, and the Hedjaz. 

A chain of treaties listed under the names of the partners sometimes 
comes close to a general history of their diplomatie relations. A num- 
ber of treaties are listed under the names of the places where they were 
signed or under the names of the main negotiators and signers. Little 
ean be said in favor of lumping together unrelated diplomatic events under 
place names, for instance under ‘‘ Bucharest Peace Treaties’’ the treaties 
of 1812, 1913, and 1918, or of enumerating under ‘‘Vienna’’ nine diplo- 
matie events which took place there between 1697 and 1940. However, the 
fact must be stressed that there is a high degree of thoughtful coédrdina- 
tion of related articles by cross references: G. I. Levinson’s article on the 
Boulogne-sur-Mer Conference (1920) refers to three articles of the not-yvet- 
published second volume—on the San Remo and Spa Conferences and on 
the Tsentro-Soitiz Mission to England in 1920. The article on the Bosnian 
Crisis refers to the articles ‘‘ Berlin Congress,’’ ‘‘ Ferdinand of Bulgaria,”’ 
‘*Buelow,’’ ‘Triple Entente’’ and ‘‘Triple Alliance’’; the article on the 
Anglo-French-Turkish Treaty of 1939 mentions special articles on the 
German-Turkish Treaty of 1941, the Adana Conference between Ismet 
Inonu and Churchill in 1943, and the Cairo Conference (1943). 

A large body of valuable information can be found on the Near and 
Middle East. An excellent example is the article on treaties and conven- 
tions between Iraq and the Hedjaz. The principal articles involving 
Turkey are written by A. F. Miller, the leading Soviet expert on Turkish 
history (‘‘German-Turkish treaties 1914 and 1941’’; ‘‘Anglo-Turkish 
treaties’; ‘‘Entente Agreement about the Straits, 1915’’; ‘‘The Anglo- 
French-Turkish Treaty of 1939’’; ‘‘Treaty of Alexandropol, 1920’’). An- 
other series of articles on the Near East is written by V. B. Lutskii: Great 
Britain’s treaties with Egypt, Iraq, and Oman; Anglo-French agreements 
and declarations re Syria and Lebanon; the conflict over Kuweit; the 
Bagdad Railway. I. M. Reisner deals with Afghanistan in his articles 
on the ‘‘independent’’ Afghan tribes and on the Anglo-Russian Agreement 
of 1907. Great Britain’s treaties with Thailanc and France’s treaties with 
Annam are analyzed by A. A. Guber. In the Far Eastern field the follow- 
ing articles deserve to be mentioned: M. A. Persits on Chinese diplomatic 
ceremonial and on the Boxer Protocol (1901); G. N. Voitinskii on the 
Eastern Chinese Railway, and E. M. Zhukov on the Anglo-Japanese alli- 
anee of 1902. 

Among the articles dealing with outstanding events or important phases 
of diplomatic history in the nineteenth and twentieth centuries are several 
contributions by well-known Russian experts; the bibliographies often list 
little-known Russian literature. Such articles are: The Congress of Vienna, 
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by A. L. Narokhnitskii; The Formation of the Triple Entente (1904 
1907), by I. I. Mints; The Treaty of Bjoerkoe (1905), by M. I. Kantor; The 
Bosnian Crisis (1908-1909), and The Balkan Allianee (1912), by S. Sh. 
Grinberg. 

The first World War and the period between the first and the second 
World Wars are especially well represented. In I. I. Mints’ article on the 
Brest-Litovsk Treaty Trotskii is twice called a traitor. The supplementary 
economic treaty of August 27, 1918, is mentioned, but any hint of the 
politically much more important exchange of secret letters between Ioffe 
and von Hintze is omitted. The following four articles by Boris E. 
Shtein, interpreting international relations in the 1920’s, are of outstanding 
interest : an article on the Versailles Peace Treaty, one of the largest in the 
volume (columns 383-402), links the failure of the ‘‘peace”’ directly with 
the German attack on the Soviet Union in 1941, declaring that the victorious 
Allies during the Paris Peace Conference regarded Germany not only as a 
defeated enemy but also as a possible instrument of anti-Soviet policy, and 
asserting that the principal aim of the Locarno treaties was to bring 
Germany into the anti-Soviet bloc. The other articles deal with the Anglo- 
Soviet Trade Agreements (1921), the Hague Conferences (1922), the 
Kellogg-Briand Pact (1928), and the Aland Island Conventions. Other 
articles are contributed by I. M. Lemin on the Washington Conference 
(1921-22) and I. I. Mints on the Cannes and Genoa Conferences in 1922. 
The landmarks of Western diplomacy of the post-World War I period, 
such as the Versailles Treaty, the Washington and Genoa Conferences, or 
the Kellogg-Briand Pact, are, as would be expected, based on a common 
anti-Soviet denominator. 

In the articles dealing with diplomatic events of the 1930’s a distinct 
disposition to play down Fascist aggressiveness and to burden the ruling 
circles in Great Britain and France with the responsibility for the outbreak 
of the second World War is unmistakable; this can be seen, for instance, 
from the articles on the Anglo-German Agreement of 1935, on the ‘‘ An- 
schluss,’’ on the Eastern Pact, on Halifax, Bonnet, and Daladier. The al- 
leged chain Ribbentrop-German banks-Lazard Fréres & Cie.-Bonnet (col- 
umn 276) may serve as an example of Soviet argumentation on this point. 

It would be difficult to outdo M. M. Shein’s diatribe against the Vatican 
(columns 339-345) calling Pope Pius XII ‘‘a convinced foe of democracy 
and the Soviet Union’’ who ‘‘sinee the very beginning of the second World 
War worked for the benefit of the Fascist aggressors.’’ Nowhere else in 
literature are the Soviet complaints against Papal diplomacy brought to- 
gether in a similarly concise manner. 

No opportunity is omitted to attack Anglo-American capitalism and 
imperialism and to label American leaders accordingly (see the articles 
“‘Atomnaia diplomatia,’’ Vandenberg, Baruch, and others), and also to 
denounce the policy of the ‘‘imperialist’’ countries toward colonial and 
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dependent peoples. The article on Allied Military Government in Italy 
(article ‘‘ AMGOT,’’ column 64) underlines the idea that this set-up facili- 
tated penetration of Anglo-American capital into important branches of 
Italian economy. Likewise the United States-Yemen agreement of May, 
1946, and the American-Chinese treaty of November 4, 1946, are char- 
acterized, respectively, as American expansion in Arabia (column 65), and 
creation of real possibilities for establishing all-round American rule .over 
China (column 69). 

Special articles deal with the conferences of the second World War: 
Casablanea, Cairo, Adana, Dumbarton Oaks, and Yalta; the (anonymous) 
article, ‘‘Crimean Conference’’ (columns 839-843), calls the meeting the 
culminating point of collaboration between the Allied Powers, but goes on 
to say that the decisions of the Yalta Conference as well as of the follow- 
ing Berlin Conference (to be analyzed in Vol. II as the Potsdam Confer- 
ence), which had been arrived at in a spirit of unity by the great Powers, 
have been exactly fulfilled by the Government of the Soviet Union only. 
‘The U.S. A. and England continuously violated the rulings of the Crimean 
Conference in the decision of fundamental problems of post-war recon- 
struction’’ (column 843). Under ‘‘Zolotaia ogovorka’’ can be found a 
special article by N. N. Litbimov on the Gold Clause in the Paris Peace 
Treaties of February 10, 1947. 

No explanation is offered as to the principle according to which biogra- 
phies have been selected for inclusion in the encyclopedia. France is 
represented, among others, by Louis Barthou, Georges Bonnet, Aristide 
Briand, Joseph Caillaux, Paul and Jules Cambon, Georges Clemenceau, 
Edouard Daladier, Théophile Deleassé and General de Gaulle. The prin- 
cipal Germans are Emperor William II, the Chancellors Bismarck, Caprivi, 
Hohenlohe, Buelow, Bethmann Hollweg, Cuno, Wirth, and Bruening; 
Foreign Ministers Graf Brockdorff-Rantzau and Curtius; Secretaries of 
State von Kiderlen-Waechter, von Kuehlmann, and Solf; and Ambassador 
von Wangenheim. The list of outstanding Americans includes Dean 
Acheson, Bernard M. Baruch, James F. Byrnes, William E. Borah, William 
J. Bryan, William C. Bullitt, Arthur Vandenburg, Woodrow Wilson, 
Warren Harding, W. Averell Harriman, Harry Hopkins, Joseph Grew, 
Herbert Hoover, John Foster Dulles and Joseph E. Davies. 

Strangely enough, non-Russian names are given in phonetic transcription 
only: Hoover appears only as Guver, Bryan as Braian, Dulles as Dalles, 
Bidault as Bido, Caillaux as Kaio, von Kuehlmann as Kiil’man, and so on. 

The positive evaluation of the foreign policy of Russian rulers is note- 
worthy ; Aleksei Mikhailovich is credited with having ‘‘laid the foundation 
for the foreign policy of Peter I and Catherine II.’’ Besides Russian 
statesmen of the past, the following Soviet diplomats and experts on inter- 
national law are included: Bogomolov, Dovgalevskii, Grabar, Gromyko, 
Gusev, Kavtaradze, Kollontai, Kolomiitsev, Korovin, Krasin, Krylov, 
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Voikov, Vorovskii, Vyshinskii, Zarubin, and Zorin; quite a number of 
names are conspicuously absent, for instance, Ioffe, Karakhan, and Kre- 


stinskii. 

From a group of articles dealing with American policy (‘‘Atomnaja dip- 
lomatua’’ ‘‘ Bolshoi dubinki politika’’ (Big Stick poliey), and ‘‘ Dobrogo 
soseda politika’’ (Good Neighbor policy), A. A. Belen’kii’s remark may be 
quoted (column 275) that, from the end of the second World War, the 
ruling circles of the United States began to apply the methods of ‘‘Big 
Stick’’ diplomaey and ‘‘Dollar’’ diplomacy not only towards countries of 
the Western Hemisphere, but also toward several states of Europe and 
Asia, and that as the newest form of the ‘‘Big Stick’’ policy the so-called 
‘*Atom Diplomacy’’ made its appearance. 

The omission of articles on Danzig (and the Corridor), the Communist 
International (although there is an article ‘‘Antikominternovskii Pakt’’) 
and Korea must be regarded as serious gaps. The discriminating and 
critical user of the work will place it, in many respects, alongside of 
Strupp’s Worterbuch des Vélkerrechts und der Diplomatie (1924-1929) 
and Frangulis’ Dictionnaire Diplomatique (1933). However, it should 
be emphasized, as stressed by Russian reviewers,* that the eneyelopedia has 
been conceived and executed in strict adherence to the Stalinist line as a 
work of popularization and general education. 

Fritz T. Erstetn 


The British Year Book of International Law, 1946. Edited by H. Lauter- 
pacht. London: Oxford University Press, 1948. pp. viil, 536. Index. 


The 23rd volume of the British Year Book of International Law—the 
largest so far published in this series—devotes some 300 pages to eleven 
articles, 75 pages to a series of fourteen notes, some 25 pages to book reviews, 
and about a dozen pages to a digest of recent decisions of British courts 
involving questions of public or private international law. A novel feature 
of this volume is an annotated documentary section of over one hundred 
pages, with a preface by Clive Parry, on Constitutions of International 
Organizations. 

Of the ably written articles some are especially noteworthy. ‘‘The In- 
terpretation of the Charter of the United Nations’’ by Pollux is valuable 
not only to students of the United Nations but as a contribution to the study 
of the interpretation of treaties. The comprehensive article by A. B. 
Lyons on ‘‘The Conclusiveness of the Foreign Office Certificate’’ fulfills a 
long-felt need and illumines certain procedural aspects of the relations of 


*See G. Rubinin in Trud, June 8, 1948; E. Tarle in Pravda, June 14, 1948, trans- 
lated in Soviet Press Translations (Far Eastern Institute, University of Washington, 
Seattle), Vol. III, No. 21 (Dec. 1, 1948), pp. 670-672; and A. Trainin in Izvestiia, 
June 15, 1948. 
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the courts and the executive in matters of recognition, sovereign immunity 
and diplomatic immunity. In ‘‘Government in Commission,’’ R. Y. Jen- 
nings, taking issue with Hans Kelsen,! maintains that, although supreme 
authority in Germany since her ‘‘unconditional surrender’’ has been as- 
sumed by the four Allied Governments jointly, meanwhile the German 
state still exists; that the Allied occupation is not a belligerent occupation 
within the meaning of Articles 42-56 of the Hague Regulations, but that: 


the title of the Allied Governments to the rights they have assumed 
is founded in a form of completed conquest or subjugation; for al- 
though subjugation in its ordinary meaning is a conquest coupled 
with annexation of the enemy state, the same legal principles apply to 
a conquest coupled with an assumption of the enemy’s governmental 
powers, always provided the former enemy Government has ceased 
to exist. 


Professor H. Lauterpacht discusses ‘‘The Grotian Tradition in Inter- 
national Law’’; Professor J. L. Brierly, ‘‘The Covenant and The Charter’’; 
Professor B. A. Wortley, ‘‘The Veto and the Security Provisions of the 
Charter’’; Mr. S. W. D. Rowson, ‘‘Italian Prize Law, 1940—-1943’’; and 
Dr. Egon Schwelb, ‘‘Crimes Against Humanity.”’ 

The contents of the volume are of great current interest and utility; 
legal aspects of international organization and the post-war settlement 
receive due attention; and the literature of international law is permanently 
enriched by several of the contributions. 

HERBERT W. Briaes 


Manual de Direito Internacional Piblico. By Hildebrando Accioly. Sao 
Paulo: Saraiva, 1948. pp. 419. 


The work under review is a textbook of international law condensed 
from the author’s larger treatise on this subject and brought up to date by 
working in the law of the United Nations and what the author calls the 
‘lessons of the Second World War.’’ After an Introduction on the defi- 
nition, the foundation, and the history of international law, the whole 
subject is developed in four parts: Persons, Goods, Peaceful Relations be- 
tween States, and International Conflicts, including the law of war and 
neutrality. 

Many problems are dealt with from a typically Latin American, or a 
particular Brazilian, point of view. Pan America, up to the Rio de 
Janeiro Treaty of 1947, is not neglected; particular emphasis is placed 
upon the inter-American system of consultation. Great weight is given. 
to the ‘‘principle of the equality of states,’’ including the equal right to 
vote; it has been found necessary, the author states, to reaffirm this prin- 


1‘¢The Legal Status of Germany according to the Declaration of Berlin,’’ this Jour- 
NAL, Vol. 39 (1945), p. 518. 
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ciple in the United Nations Charter, although it was not respected in the 
composition and voting of the Security Council. Strong emphasis is 
placed upon the ‘‘duty of non-intervention,’’ reaffirmed in Article 7, para- 
graph 2, of the United Nations Charter; the author rejects the so-called 
intervention d’humanité, as no state ean sit in judgment on other states; 
like his government, the author is also opposed to the idea, proposed by 
Uruguay, of collective Pan American intervention in the internal or ex- 
ternal affairs of any American Republic. On the other hand, his dis- 
cussion of the problem of diplomatic protection of citizens abroad is in 
harmony with the attitude taken by this country. The author defends 
international arbitration as applicable to all disputes. But the ‘‘ Neutrality 
Zone,’’ established in Panama in 1939, is rejected as being in violation of 
general international law which cannot be changed by a group of states. 

Philosophically the author is, to a certain extent, an adherent of Roman 
Catholic natural law and strongly influenced by Le Fur, although he cor- 
rectly denies that the bellum justum theory is a rule of positive inter- 
national law. His treatment of the ‘‘inherent rights of states,’’ in con- 
formity with Le Fur, and of the ‘‘inherent rights’’ of the individual in 
international law is certainly not a statement of the law in force. That 
‘“international law guarantees to man the exercise of his individual liberty, 
and protects his person in his inherent rights,’’ that man enjoys inter- 
nationally the rights of liberty, inviolability, and protection of the human 
person, the right of emigration and so on, is a wish de lege ferenda, not a 
statement of the positive law. 

Intended as a textbook, the work is written without notes, cases, or 
bibliography. In point of theory it is rather old-fashioned and lacking in 
originality. But the Brazilian liberalism of the author shows itself every- 
where: in his stand for human rights, in his stand against ‘‘title by con- 
quest,’’ in his wish de lege ferenda against the unlimited right of the victor 
to impose upon the vanquished the cession of territory against the manifest 
wish of its inhabitants, particularly if such wish is based on clearly recog- 
nized historical titles. 

His treatment of the laws of war and of the law of neutrality is frag- 
mentary. But again he laments the increasing inhumanity of warfare, 
the methods of aerial bombardment used by belligerents in the second 
World War. The author is absolutely right when he deplores the tend- 
ency to minimize the laws of war. War, the author states, is unfortunately 
not a calamity which has disappeared from the earth. Under these con- 
ditions, and in view of the possibility of total war, it would be, he states, a 
major disgrace if the application of military foree—even in the form of 
United Nations sanctions—would no longer be subject to certain restrain- 
ing rules of the laws of war. 

Joser L. Kunz 
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Deutschland und das Voélkerrecht. By Kurt Egon von Turegg. Cologne: 
Universtititsverlag Balduin Pick, 1948. pp. 144. 


The author of this book, who teaches at the University of Cologne, dis- 
cusses two questions: the present status of Germany and the dismantling 
of German industries. The analysis is based on international law. Inas- 
much as the International Military Tribunal considered international law 
as it existed in 1939 to have continued validity, and applied it in judging 
the conduct of Germany and her leaders prior to and during World War 
II, the author feels that the same international law should be applied in 
analyzing the legal status of Germany and the legality of the dismantling 
program and practice. 

With reference to the first question the following points may be noted 
from the author’s argument: The German Reich continues to exist as a 
state; there is no German Government; the state of war is not terminated ; 
German state power (Staatsgewalt) may be exercised by organs of the 
Allies. What is the nature of the power exercised by the Allies in Ger- 
many? The discussion of this question is largely determined by the 
dichotomy of annexation and occupation. As the Allies themselves in the 
Declaration of June 5, 1945, ruled out annexation, there remains occupa- 
tion. Having discussed various forms of occupation—belligerent and 
peaceful occupation, occupation in virtue of self-defense or of a state of 
necessity or of an armistice agreement—the author concludes that the 
Allied occupation of Germany should be classified somewhere between bel- 
ligerent and peaceful occupation. The author leans to the view that it 
comes close to an occupation in virtue of an armistice agreement, although 
no such agreement exists. In any ease, he contends, belligerent occupation 
constitutes the maximum of burden that may be imposed upon Germany 
and the upper limit of the powers of the occupying authorities. Therefore, 
even though a German Government does not exist, the Hague Convention 
of 1907 concerning Rules of Warfare on Land applies, as do the rules of 
customary international law regarding occupation. The fact that Germany 
surrendered unconditionally does not absolve the Allies from the duty 
to conform to international law. In particular, it is not possible to assume 
that following unconditional surrender Germany lost all rights under the 
Hague Convention and general international law. The Allies, so runs the 
argument, are entitled to exercise only such rights as this Convention or 
customary international law confers upon them as occupying Powers. 

Reviewing the acts of the Allies, the author points out that some of them, 
such as measures looking to the destruction of National Socialism, are com- 
patible with existing international law, whereas others, such as the dissolu- 
tion of the State of Prussia, are not. Also incompatible with existing 
international law is the dismantling of German industries insofar as this is 
not concerned with the removal of war or armaments industries in the 
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interest of the military security of the occupying armies. The author finds 
it impossible to subsume the dismantling program of the Allies under 
known, though perhaps obsolete, concepts, such as plunder or booty. 
Equally inapplicable is the right of requisition or of extracting reparations 
from the vanquished. Reparations can be based only on a treaty. The 
author’s final conclusion seems to be that in all cases where the Allies, 
either collectively or individually, exceeded the powers of an occupying 
authority, they have at best acted in anticipation of a final peace treaty. 
Such a treaty, however, can be made only with a German Government and 
cannot be made by the quadrilateral Control Council. 

The conduct of the Allies in Germany has been, and no doubt will con- 
tinue to be, the subject of a good deal of analysis and criticism, particularly 
by German international lawyers. Turegg’s little book is an interesting 
sample of the kind of product to be expected. It all hinges apparently on 
the capital question whether, as has been argued, in spite of the disclaimer 
in the Declaration of June 5, 1945, Germany has been annexed or whether, 
as has also been argued, the Allies collectively and individually exercise 
powers sui generis which cannot be subsumed under the known concepts 
of annexation or occupation. If the element of intent has any relevance 
at all in deciding the issue—as the author inclines to assume—then there 
is clearly insufficient ground for arguing that the Allies intended to be 
governed by the Hague Convention of 1907 or by rules of customary inter- 
national law regarding occupation. As a matter of fact there is a good 
deal of evidence to the contrary. 

Leo Gross 


The Conflict of Laws. A Comparative Study. Vol. II. By Ernst Rabel. 
Ann Arbor: University of Michigan Press; Chicago: Callaghan & Co., 
1947. pp. xhi, 706. Index. $8.00. 


This is the second volume of what promises to be a monumental treatise 
on the Conflict of Laws in the light of the diverse national systems of law 
and legislation. Professor Rabel’s wide experience as a teacher and writer 
in Germany and later here, and his expert knowledge of the law and 
legislation of many countries make him eminently qualified to undertake 
the task of this comprehensive study. 

As one surveys the extensive material here presented one is overwhelmed 
by the multitude of theories and principles. It is not the fault of the 
author that the underlying principle is often obscured by the mass of ma- 
terial drawn from so many sources. Indeed, one is reminded of what the 
astronomers tell us concerning the new telescope erected on Mount Palomar 
in California. It greatly enlarges the radius of the observable universe but 
often at the expense of clarity and precision in the outline of the objects 
observed. 
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The present volume deals with Foreign Corporations, Torts, and Con- 
tracts in General. Many of the questions involve the relations of govern- 
ments, although affecting private interests, and hence are within the field 
of international law. For example, the question arises of the enemy status 
of corporations ‘‘controlled’’ by persons of enemy character, although the 
corporations may have been organized in the domestic or in a neutral state. 
The author discusses at length the various changes of practice in the laws 
governing trading with the enemy. The principles have differed not only 
from country to country but also from time to time within the same state. 
The author deals with these questions as though they were governed by 
rules of conflict. It is true that they are or should be so dealt with. In 
practice, however, the questions are disposed of as part of the maneuvers 
of economic warfare. The author recognizes this to some extent. ‘‘In 
economic warfare the economic conditions cannot be disregarded”’ (p. 61). 
This is a model of understatement. 

In the part relating to torts there is an interesting chapter devoted to 
Maritime and Aeronautic Torts (pp. 336-354) which is brought well up to 
date. The localization of torts committed on the high seas in eases of 
collision is still a question in which the legislation and jurisprudence of 
different countries show widespread divergence. The numerous dissenting 
opinions rendered by the judges of the Permanent Court of International 
Justice in the case of The Lotus may be taken as evidence of the unsettled 
character of the rules for the choice of law applicable to torts committed 
on or over the high seas. Assuredly it is a subject to be dealt with by 
multilateral treaty. 


Space does not permit a more detailed discussion, but we wish to express 
appreciation of the author’s enormous industry devoted so ably to the re- 
search and discussion of the rich material contained in the present volume. 


ArtTHUR K. KUHN 


English Conflict of Laws. By Clive M. Schmitthoff. (2d ed.) London: 
Pitman, 1948. pp. 1, 462. Tables. Index. 35s. 


The second edition of this well-known and much-used work continues 
the effort of the author to rescue the subject with which he deals from the 
blind empiricism of Anglo-American ‘‘Conflicts’’ without going over en- 
tirely to the Continental viewpoint. On balance it appears that the 
rational view of the subject, according to which it would be regarded simply 
as a subordinate problem of public international law, with respect, namely, 
to the competing jurisdictions of individual states, comes out slightly ahead. 
It would, however, probably be asking too much to demand that the whole 
treatment be recast in this form; in another generation that may be pos- 
sible, but not yet. 
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The result, however, is to leave the reader or student with tremendous 
contrasts or even conflicts between principle and practice, or at least be- 
tween the desirable statement of principle and the actual description of 
practice. Under the former heading it would unquestionably be admitted 
that any given individual state must give to the legal acts (statutes, judg- 
ments) of another state such force as the principles and rules of inter- 
national law require. It would also be admitted that publie (sic) inter- 
national law has not yet decided, in any detailed degree, how far the 
individual state must go in this direction. Beyond this problem arises the 
question of the weight which the courts of various countries will give to 
various principles—mobilia sequuntur personam and many others—which 
have not necessarily received official approval by any one state, but have 
been put forward by various private theorists. The result is a terrific 
hodge-podge of international legal principle, national policy and practice, 
and—it must be said in all honesty and humility—the views and prefer- 
ences of individual jurists and judges, all, presumably, striving for truth, 
goodness, and justice. 

It seems doubtful that the desired degree of order and reason can be 
imparted to this situation in any reasonable time merely by continued 
evolution on the level of usage or practice. Logical legislation is needed 
to bring order out of chaos. But what hope is there of securing ‘‘logical 
legislation’’ from the international community on this subject? Perhaps 
a little more than in the field of atomie energy, but not much. 


Pitman B. Potter 


NOTES 


The Double Taxation Conventions. Vol. I: Taxation of Income. By F. 
E. Koch. London: Stevens & Sons, Ltd., 1947. pp. xxiv, 442. Appendices. 
Index. 45s. This work as a whole will deal with the tax conventions con- 
eluded by the United Kingdom and other countries in an effort to overcome 
international double taxation. Volume I, which is the subject of this re- 
view, deals with the income tax conventions. Volume II, which is to appear 
later, will comment on the conventions relating to estate taxes. 

The present emphasis on the development of international trade and 
investment adds great interest to the subject of relief from double taxa- 
tion. The greater part of this book discusses the tax relief available under 
the Income Tax Convention between the United Kingdom and the United 
States. The discussion of this convention is not a profound analysis of the 
problems of double taxation and of the extent to which the convention suc- 
ceeded in eliminating them. Rather, it is a practical study concerned pri- 
marily with the technical rules of the convention and how they affect and 
are affected by the income tax laws in the United Kingdom and the United 
States. Each article of the convention is considered separately. The text 
of each article is followed by liberal comment on the interpretation and 
application of the treaty provisions referring to the pertinent statutes, 
regulations, and important judicial decisions under both the British and 
American income tax laws. Regarding the application of the convention 
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to United States taxes, the book does not add anything to the body of Ameri- 
can commentary on this subject; but the convenient arrangement of the 
information makes the book a useful tool for quick reference. 

The real contribution of the book, however, lies in the collection of British 
laws, orders, decisions, and interpretations which are relevant in applying 
the convention to United Kingdom taxes. The material presented is not 
easily available in this country and its presentation in the book is of great 
practical value. A wealth of information is offered to the American lawyer 
on the British construction of terms such as ‘‘residence’’ and ‘‘earrying on 
a trade or business,’’ on the taxation of dividends under the British system, 
and on recent changes in the British law for the granting of credit against 
the British tax for income taxes paid to the United States. 

Besides the convention between the United Kingdom and the United 
States, the book also discusses the conventions with Canada, Southern 
Rhodesia, the Union of South Africa, Australia and France. The com- 
ments on these conventions are short, and often refer to the interpretation 
of the corresponding sections of the convention between the United King- 
dom and the United States. The discussion of the other conventions, of 
course, is chiefly for the benefit of the English lawyer. 

The book also contains full texts of United Kingdom and United States 
regulations pertaining to the conventions. 

JoHN E. Lockwoop 


Die obersten Grundsitze des Rechts. Ein Versuch zur Neugriindung 
des Naturrechts. By Helmut Coing. Heidelberg: Lambert Schneider, 
1948. pp. 156. The small book under review is one more illustration of 
the recent trend against 19th-century positivism and the renaissance of 


natural law. This trend is, of course, a consequence of the deep crisis of 
our whole Western Christian culture. But the modern natural law is of 


a particular type: it is opposed to the ‘‘classic’’ natural law of the 17th 
and 18th centuries; it is opposed to the classic dualism of positive and 
natural law; it is opposed to giving a whole code of natural law more 
geometrico; it fully recognizes the importance and absolute necessity of 
positive law; it restricts itself to some highest principles which, if applied 
to different historical situations in time and in space, may lead to different 
‘*jJust laws.’’ 

The modern natural law goes, therefore, back either to the philosophia 
perennis of St. Thomas of Aquinas or builds upon the modern theory of 
objective values, as developed by Scheler and Hartmann. Neo-Thomists 
are mostly also enthusiastic followers of Scheler and non-Neo-Thomists are 
influenced by St. Thomas, Victoria and Suarez. It is not from man’s na- 
ture, but from the objective values which exist prior to and independent 
from human thinking, that the author deduces the highest principles of 
law: justice, good faith, dignity of the human person, and so on, and the 
principles to which they lead. Every positive legal order is an order of a 
social community for peace. ‘‘True law’’ is only a just order for peace. 
But natural law is not a complete code; on the one hand, many things in 
positive law are ethically indifferent; on the other hand, the realization of 
distributive justice is impossible, as the cognition of a man’s value and 
the comparison of his value is beyond human understanding. 

The author also develops highest principles of international law. But 
he notes that international law, as a primitive legal order which stands at 
the beginning of its development and which has still to struggle hard with 
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naked power, must necessarily try first to be an order of peace. Hence, 
the primary importance of the prohibition of the use of force, the pro- 
hibition or, at least, restriction of war. The need for peace engenders the 
tendency toward stabilizing the status quo; necessity for peace still over- 
shadows the more fundamental need for justice. 

These highest principles of law serve to promote the understanding of 
legal history, they are the principles of the critique of positive law, they 
are the guiding stars of the politics of law. That is perfectly correct, but 
shows also that the term ‘‘natural law’’ is a misnomer. The author tells 
us, indeed, that he would like to avoid this term, and retains it only because 
it is traditional. The valuation of the positive law is a necessity inherent 
in the dynamies of life; such valuation needs principles and values, re- 
gardless of whether one believes in objective values or whether one is a 
relativist. ‘‘Natural law,’’ so called, is not law, but ethics. It is interest- 
ing to note that recently very important thinkers have reached, like the 
author, the same conclusion: E. Brunner, Legaz y Lacambra, and Jules 


Dabin. 
JosEF L. Kunz 


La Constitution Fédérale de la Suisse, 1848-1948. By William E. Rap- 
pard. Neuchatel: Baconniére, 1948. pp. 478. Annex. Index. This book 
may be regarded as a history of the Swiss Constitution in celebration of 
the centenary of the Swiss Federal System. The eminent author explains 
that he undertook the work at the suggestion of persons high in official 
circles, and that it may be regarded as a document almost official in char- 
acter. The first part explains how the ancient confederation of the 
sovereign Swiss Cantons became merged in 1848 into a federal state; the 
second part analyzes the principal provisions of the Constitution of 1848; 
the third part deals with the various revisions since that date. It is a 
work of both historical and legal significance. The appendix contains 
in parallel columns the text of the Constitution of 1848 and the text of 
the Constitution as now in foree, under the general revision of 1874 and 
subsequent amendments. 

The work has an interest beyond the study of a single constitutional sys- 
tem. The wide diversity of races, religions, and languages dominant in 
the various Swiss Cantons presents a problem of international character, 
the solution of which constitutes an important precedent for problems of 
international organization generally. The author himself points out (p. 
105) that the forces which brought about federation were the need for 
national security, for economic prosperity, for liberty and for political 
equality. He expresses the hope that a peaceful and prosperous state which 
has demonstrated for a century the value of its fundamental laws as here 
expounded may serve as an example for the solution of problems in a wider 


sphere. 
ArtTHuR K. 


The Fall of-the Spanish American Empire. By Salvador de Madariaga. 
New York: Maemillan Co., 1948. pp. viii, 443. $5.00. The eminent 
author of this book is a former Spanish Ambassador to the United States 
and was Spain’s Permanent Delegate to the League of Nations from 1931 
to 1936. He will be remembered for his notable biographies of Christopher 
Columbus and Hernan Cortés. The present work serves as a sequel to his 
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earlier The Rise of the Spanish American Empire. He does not follow 
the chronological method of Gibbon, but endeavors rather to present a 
cross-section of the various influences which prevailed in the so-called Ocei- 
dental Indies from the period of the Conquest to the period of the revolu- 
tions. Thus he portrays the Spanish roots of empire and the action and 
reaction of the various racial strains, Spanish, Indian, negro, mestizo and 
mulatto, one upon the other. He follows this with a discussion of the in- 
ternal and the external origins of the secession. 

While the book does not lie directly within our special field, it never- 
theless throws much light upon the origin of our conceptions concerning the 
extension of sovereignty, humanitarian restraints upon war and conquest, 
and the recognition of the rights of man free from the imperial pretensions 
of organized power, whether temporal or spiritual. To a student of inter- 
national law the influences of men like Las Casas, de Vitoria, and Suarez 
are of great importance because they represent a struggle for law over 
power which is still going on. The author expresses this with philosophic 
insight : 


They saw all social and political situations as trusteeships, and so 
attained an objective conception of collective life which was bound to 
make them more republican than the cape-and-sword-men, for whom 
all power came from, and was due to, the self of the great. (p. 179.) 


The author, though living in England, remains a passionate admirer of 
Spanish rule in America. He frankly admits that it had a tyrannical ele- 
ment in it, but he emphatically denies that it was more unbearable than 
the tyranny of any other contemporary government. The author having 
thus arrived at a comparison of tyrannies, the reviewer discreetly retires. 

ArTHuR K. KuHN 


The Year Book of World Affairs, 1948. By the London Institute of 
World Affairs. London: B. F. Stevens & Sons, 1948. pp. 376. 20 s. 
The London Institute of World Affairs publishes various books, a quarterly 
periodical, World Affairs, and a Year Book, of which this is the second issue. 
It contains a number of articles by various writers on various subjects. 
Professor Keeton writes on British foreign policy and Dr. Bonn on the 
foreign policy of the United States. Japan is discussed by Sir Frederick 
Whyte, South African Colour Problems by G. E. Stent, and European 
Eeonomie Organizations by C. Alexandrowiez. UNRRA is surveyed in 
perspective by G. G. Goodman, and there is an article by E. Ker on Moral 
Standards in International Relations. 

Of particular interest to international lawyers are ‘‘The Judgment of 
Nuremberg’’ by G. Sechwarzenberger, who regards the judgment as ex- 
tending municipal law rather than as creating an international criminal 
law; an article on the Security Council in Action, by L. C. Green, a useful 
study of some of the procedural problems of that organ; an article by 
Yuen-li Liang, discussing Methods for the Encouragement of the Progres- 
sive Development of International Law and its Codification, written in Dr. 
Liang’s usual excellent fashion; and an article by L. B. Schapiro, on the 
Soviet Concept of International Law. 

An unusual and helpful section of the volume is a series of Reports on 
World Affairs, each surveying a large range of the literature dealing with 
each aspect covered. 

CLYDE EAGLETON 
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International Labor Conference. Thirtieth Session: Report of the Direc- 
tor-General. Geneva: International Labor Office, 1947. pp. iv, 120. $ .60. 
This Report, the first since the coming into force of the Agreement between 
the I.L.0. and the United Nations which was concluded on December 19, 
1946, and the first of the I.L.O.’s financial independence, covers the ac- 
tivities of the Organization against the background of economie and social 
developments during the period from September, 1946, to May, 1947. 
As one of the specialized agencies of the United Nations under Article 57 
of the Charter, the work of the I.L.0., while maintaining its full autonomy 
under its own constitution, will henceforth ‘‘be shaped and directed to fit 
in with the economic and social activities which the United Nations is in 
process of developing under its Economie and Social Council.’’ One of the 
direct results of its new status has been a virtually continuous participa- 
tion of the I.L.0. in the various activities and meetings of the United 
Nations and notably of the ECOSOC and its committees, as well as of 
other specialized agencies such as the FAO, the Bank, the Fund, ICAO, 
ete. The 1.L.0. continued to give close attention to regional problems 
through regional conferences and to functional problems through a se- 
ries of industrial committees. It is noted in the Report that representa- 
tions in these conferences and meetings included employers and workers 
on a footing of equality with government delegates. An important part 
of the work of the I.L.0., as in the past, has consisted in sending advisory 
missions to a number of member countries to assist them in solving cur- 
rent problems. 

Obviously the increased demands made upon the I.L.0., caused by its 
participation in many activities of the United Nations, an expanding pro- 
gram of work, as well as the indisputable need to maintain a rich variety 
and high standard of research and publications, raise serious problems of 
a budgetary nature. With characteristic frankness the question is put 
‘‘whether the greatest danger to the successful development of inter- 
national institutions does not lie in the problem of finance, and whether 
the system which has been followed hitherto is the only system or the 
best.’’ Referring to the constitutional development of the United States, 
the Report notes ‘‘that the United Nations, like the Federal power of the 
United States of America, renders essential services to its constituent 
Members, and it would not appear inappropriate, nor politically nor tech- 
nically impossible, to devise a system whereby it should enjoy revenues to 
finance those services.’’ It is perhaps not too much to hope that the I.L.0., 
which has successfully pioneered in a difficult and delicate field, will ex- 
plore alternative possibilities for raising revenue and thus show the way 
to the United Nations and other specialized agencies. 

Gross 
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THE ST. LAWRENCE WATERWAY AND POWER PROJECT 


3y Epwin BorcHarp 


Of the Board of Editors * 


The St. Lawrence Waterway and Power Project has been one of the most 
controversial questions before the Congress. It was defeated as a treaty 
and later as an executive agreement. There are apparently too many in- 
terests which consider themselves jeopardized by the project to obtain a 
majority support for the scheme. 

It will be recalled that the project calls for deepening of the St. Law- 
rence Waterway to 27 feet to enable vessels to sail to and from lake ports to 
the Atlantic Ocean and beyond. The senators from the Northwestern 
States are generally in favor of the project, but the senators from Atlantic 
and Gulf ports or cities believe that their ports would be deleteriously af- 
fected and are in the opposition. It is not a party question in the least, 
but the opposition contends that it would not only cause a shrinkage of the 
business of certain ports, but that it would cost too much money to the 
United States taxpayer. Partly to meet this opposition, Senator Vanden- 
berg introduced an amendment by which the project was to be self-liquidat- 
ing. That does not seem to have helped much, because the opposition was 
unmoved. Among other objections, the opposition alleges that the water- 
way would only be open five months in the year, due to ice conditions. 
Senator Lodge of Massachusetts emphasized the unconstitutional form in 
which the project is advanced. He was opposed to substituting an execu- 
tive agreement for a matter which obviously requires a treaty. 

Senator Aiken in 1943, in the 78th Congress, 1st Session, first introduced 
his bill (S. 1385) to approve the Executive Agreement of March 19, 1941. 
The Executive Agreement, known as House Document 153, 77th Congress, 
Ist Session,' had been sent to the Congress merely for its ‘‘information’’ 
and was unamendable by the Congress. The bill and Executive Agree- 
ment were thought necessary because on March 14, 1934, the Senate had 
rejected by a vote of 46 to 42—far short of the necessary two thirds—a 
similar treaty of 1932'* designed to carry into effect the St. Lawrence 
Waterway and Power Project. In the Senate hearings Senator Hatch 
claimed that the incentive to substitute the Executive Agreement of 1941 
for the treaty defeated in 1934 was to accomplish by majority vote of 
Congress what was then apparently unachievable by treaty, with its consti- 

* Honorary. 


1 Also in Department of State Bulletin, Vol. 4 (March 22, 1941), pp. 307-313. 
1a Department of State Press Release, July 18, 1932; id., Publication No. 347. 


411 


412 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tutional requirement of the consent of two thirds of the Senate. On Decem- 
. ber 12, 1944, the Aiken Bill in turn, after a hearing before a subcommittee 
of the Senate Committee on Commerce, when presented in the form of an 
amendment to the Omnibus Rivers and Harbors bill, was defeated by the 
Senate, 56 to 25, 14 Senators not voting. 

On October 3, 1945, President Truman sent a special message to Congress 
asking for the ‘‘speedy enactment of legislation’’ to authorize construction 
of the St. Lawrence Navigation and Power Project. Thereupon, Senator 
Barkley (for himself, Mr. Wagner, Mr. Aiken, Mr. La Follette, Mr. Fergu- 
son, Mr. Langer, Mr. Vandenberg, Mr. Shipstead, Mr. Hill, and Mr. Tay- 
lor), introduced a new resolution (S. J. Res. 104) designed to accomplish 
the approval of the Executive Agreement of 1941. In order presumably 
to avoid the opposition induced by the attempt openly to substitute an ex- 
ecutive agreement for a defeated treaty, plus simple legislation to ratify 
the executive agreement, an attempt which failed in 1944, the new resolution 
purports to be based on Article XIII of the Boundary Waters Treaty of 
1909.2. By this treaty an agreement between Great Britain (for Canada) 
and the United States for reciprocal legislation as to ‘‘uses, obstructions 
and diversions’’ of boundary waters (defined) undertaken by one of the 
parties on its side of the boundary, with adverse effects on the other and 
on the level of boundary waters, was to make unnecessary, and was to con- 
stitute an exception to, the requirement of Articles III and IV for approval 
of unilateral acts by the International Joint Commission. This treaty, 
nearly forty years old, serving an entirely different purpose, is now used as 
authority for the peculiar method adopted, by way of unchangeable execu- 
tive agreement and approving legislation, to carry out such a vastly different 
and expensive codperative project as the St. Lawrence Deep Waterway and 
Power Project with its many ramifications. 

A hearing on the constitutionality of the method adopted was held by a 
subcommittee of the Committee on Foreign Relations of the United States 
Senate. It was the contention of the National St. Lawrence Project Con- 
ference that Senate Joint Resolution 104 of the 79th Congress, 1st Session, 
introduced to avoid the constitutional requirements of a treaty, is as uncon- 
stitutional as was the bill (S. 1385) defeated 56 to 25 by the Senate in the 
78th Congress. 

A prodigious effort to substitute the executive agreement for a treaty, 
last submitted to Canada by Secretary Hull in 1938, was made before the 
Foreign Relations Committee of the United States Senate. On the panel of 
Senators were Senator Hatch of New Mexico, Senator Hill of Alabama and 
Senator White of Maine. Senator La Follette and Senator Tunnell were 
also members of the subcommittee, but rarely appeared, due to their activ- 

2 Washington, Jan. 11, 1909. U. S. Treaty Series, No. 548; Malloy, Treaties, Con- 


ventions, International Acts, Protocols and Agreements between the United States and 
Other Powers, Vol. III, p. 2607; this JourNAL, Supp., Vol. 4 (1910), p. 239. 
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ities on other committees. The committee report was in favor of the bill,’ 
with Senator White dissenting in a minority opinion. The bill was placed 
in charge of Senator Wiley of Wisconsin and, after a month’s debate, was 
defeated 57 to 30. The matter was referred by the National St. Lawrence 
Project Conference to this writer for a constitutional opinion.* 

This is the first time that the State Department has invoked Article XIII 
of the Treaty of 1909, but, if I correctly understand its position, it supports 
the contention that when a subject is within the control of Congress by 
legislation, an executive agreement sent to Congress for its information ean 
be adopted by a majority vote of the two houses, and thus the treaty-making 
power need not be invoked. 

The writer expresses no opinion on the economies of the St. Lawrence 
Waterway and Power Project. It may be constructive, although the water- 
way ean be used only five months of the vear, or it may not be. What ean 
be said about the testimony introduced is that when channels for traffic 
have already been formed, there is a serious objection to their modification 
by the introduction of a new channel. Vested interests have acquired a 
stake in the economy, and only a herculean effort brings acquiescence. 
Such acquiescence has never oceurred in the ease of the St. Lawrence 
Waterway.° 

It may be observed that the Agreement of March 19, 1941, follows closely 
the rejected treaty of 1932 and that for the prospective public work the 
United States bears the bulk of the costs. It may also be observed that a 
treaty very much like the Executive Agreement was offered to Canada by 


Secretary Hull in 1938. The Agreement provides that Canadian officials 


shall be at times in United States territory and vice versa. It should also 
be noted that Mr. Read of Canada, now a Judge of the International Court 
of Justice, took the categorical position that the treaty or executive agree- 
ment was not an execution of Article XIII of the Treaty of 1909, as the 
State Department now claims. 

Article X of the unratified Treaty of 1932 reads: ‘‘This Treaty shall be 
ratified in accordance with the constitutional methods of the High Contract- 
ing Parties... .’’® In the draft Treaty of 1938, Article XI is in exactly 
the same form.’ On the other hand, Article XI of the Executive Agree- 
ment of 1941, sent to the Congress ‘‘for the information of the Congress,’’ 
and known as House Document 153, changes the ratification formula so as 
to read: ‘‘This Agreement shall be subject to approval by the Congress of 


3 Hearings, 1946, p. 1037; Senate Report No. 1499 (79th Cong., 2d Sess.), June 13, 
1946. 

4 Opinion on the St. Lawrence Waterway and Power Project by Edwin Borchard. 

5 In 1934-1941, 1944-1948 the bill was defeated. 

8 Hearings Before a Subcommittee of the Committee on Foreign Relations, 72nd Cong., 
2nd Sess., on S. Res. 278 (1932), p. 5. 

7 Department of State Press Releases, Vol. XVIII, No. 453 (June 4, 1938), p. 634. 
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the United States of America. The change is significant. Some 
time between May, 1938, and October, 1940, it must have been decided by 
the Department of State that it was preferable to convert the treaty into an 
executive agreement and to secure the approval of a bare majority in Con- 
gress instead of the normal two thirds of the Senate which consent to a 
treaty would have required. 

The question is whether this change is constitutional. An opinion in the 
affirmative appears to have been expressed by an official of the Department 
of State on February 10, 1939.2. Much doubt on the subject prevailed in 
Canada.'® But Mr. Read, then Legal Adviser of the Ministry of External 
Affairs of Canada, believing that the Agreement would be based on the leg- 
islative authority of Congress (which is not the ease) concluded ™ that the 
Agreement would bind the United States—an obvious error; that the United 
States would be estopped from contesting its validity before an interna- 
tional tribunal; and that, if the Agreement satisfied the United States, there 
was no reason for Canada to object. Nevertheless, the Canadian officials 
wanted an opinion of the United States Attorney General to that effect, 
an opinion which merely expressed concurrence with the opinion of the 
Legal Adviser of the Department of State.” 

Again, if the Executive Agreement of 1941 is a mere execution of the 
Treaty of 1909, Article XIII, why is an executive agreement necessary at 
all? Why not rely exclusively on the reciprocal legislation contemplated 
in the Barkley Resolution? The unconstitutional form adopted seems not 
only an avoidance of the treaty-making power, but is not within the terms 
of the Treaty of 1909. And if it were argued that the diversion of waters 
from the watershed of Long Lac to Lake Superior is the diversion of bound- 
ary waters contemplated in the Treaty of 1909, the ecodperative building of 
the St. Lawrence Waterway assuredly is not. And since the diversion in 
question is from national waters to an international waterway, it does not 
come within the terms of the 1909 Treaty at all. For example, why would 
Secretary Hull write as follows to the Canadian Minister in Washington, 
March 17, 1938, if the diversion requested were ancillary to the 1909 Treaty: 


As indicated in your note, it is true that in the Great Lakes-Saint 
Lawrence Deep Waterway Treaty, which was signed on July 18, 1952, 
but which failed to receive the advice and consent of the United States 
Senate to its ratification, the principle was accepted that waters di- 
verted from a national watershed into the international waterways 
should be regarded for power uses as exclusively national waters of 
the country wherein the watershed lay. What is not clear from your 


8 House Doc. 153, 77th Cong., 1st Sess., p. 8. 

® Correspondence and Documents relating to the Great Lakes-St. Lawrence Basin De- 
velopment, 1938-1941, Supplement No. 1 (Ottawa, 1941), p. 5. 

10 Id. at p. 6. 

117d. at p. 9. 

12 Jd. at pp. 11, 13. 


THE ST. LAWRENCE WATERWAY AND POWER PROJECT 415 


note, however, is the fact that this provision, which in reality could 
only benefit Canada, was a part of a comprehensive agreement which 
involved a large number of other factors. A request that this Govern- 
ment accede to the adoption of this principle in a separate agreement 
without relation to those other factors, many of which are of outstand- 
ing importance to the United States, does not seem justifiable.’ 


Assistant Secretary Berle in the hearings of 1941 made the suggestion 
that the reason for sending the agreement for the ‘‘information”’ of both 
Houses, to be approved by a separate bill, instead of submitting it as a 
treaty to the Senate, was premised on the belief that the matter was so im- 
portant that it seemed preferable to let both Houses pass upon it instead 
of merely one, where a minority might defeat it. The explanation did not 
seem to strike the Senate Commerce Committee as very convineing.** Yet 
the Barkley Resolution (S. J. Res. 104) follows the discredited theory. 

On May 28, 1938,!° Seeretary Hull submitted to Canada the draft of a 
new ‘‘treaty.’’ The treaty was designed to regulate comprehensively the 
problems arising in the St. Lawrence Basin, including the codperative build- 
ing of a deep waterway, diversions in the Niagara River for power purposes 
beyond those permitted in the 1909 and subsequent treaties, with remedial 
works just above the Falls, the utilization of waters diverted from the Long 
Lae and Ogoki watersheds at the lake-head and at Niagara, but excluding 
the reciprocal regulation of the level of boundary waters as provided for in 
the Treaty of 1909, then and now in force. 

The proceedings leading up to the Executive Agreement of 1941 began 
with an Executive Order of October 16, 1940,'* establishing the St. Law- 
rence Advisory Committee and providing for a preliminary investigation of 
the International Rapids Section, St. Lawrence River. In a message to 
Congress of October 17, 1940,17 President Roosevelt advised the Congress 
of the appointment of a committee of American officials to make the neces- 
sary surveys ‘‘to meet the continuing power requirements of the defense 
program.’’ The project was to cost several hundred million dollars, to be 
supplied to a considerable extent by the United States, and was to consume 
from three to four years, construction being possible only in the open season. 

13 Department of State Press Releases, Vol. XVIII, No. 443 (March 26, 1938), pp. 
402-403, 

14See Hearings before the Committee on Rivers and Harbors on the Subject of the 
Improvement of the Great Lakes-St. Lawrence Seaway and Power Project, 77th Cong., 
Ist Sess. (1941), p. 45; Hearings before a Subcommittee of the Committee on Com- 
merce on 8, 1385, 78th Cong., 2d Sess. (1944), p. 199. 

15 Department of State Press Releases, Vol. XVIII, No. 453 (June 4, 1938), p. 622. 

16 No. 8568. Federal Register, Vol. 5, No. 204 (Oct. 18, 1940), p. 4121; St. Lawrence 
Survey, op. cit., p. 129. For the correspondence between the United States and Canada, 
1938-1941, see Correspondence and Documents relating to the Great Lakes-St. Lawrence 
Basin Development, 1938-1941 (Ottawa, 1941), with Supplement. 

17 Department of State Bulletin, Vol. III, No. 69 (Oct. 19, 1940), p. 316; St. Law- 
rence Survey, op. cit., p. 130. 
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The project, known as the St. Lawrence Waterway and Power Project, was 
discussed more fully at a conference with Canadian officials held at Detroit 
in December, 1940. To this conference, on December 5, 1940, the Pres- 
ident of the United States sent a message.'® 

On March 5, 1941, the Honorable W. L. Mackenzie King, as Secretary of 
State for External Affairs of Canada, addressed a note to the United States 
Legation in Ottawa,’® raising the question whether the project outlined in 
the State Department’s proposals of 1936 (unpublished) and 1938, then 
about to be consummated, should be proceeded with. He stated that the 
Canadian officials were ‘‘ fully aware of the desire of the Government of the 
United States to have a treaty or agreement respecting the St. Lawrence 
Waterway concluded at as early a date as possible.’’ Mr. Mackenzie King 
seemed to have some doubt whether the project warranted at that time the 
great expenditure of funds required and the possible interference with the 
contemporary war effort. He asked that the project ‘‘be again reviewed by 
the Government of the United States before an agreement or treaty be 
finally entered into.’’ 

The American Minister at Ottawa replied on March 10, 1941,°° advising 
Mr. Mackenzie King that this Government regarded the project as vital, 
and that its construction should be immediately undertaken. On March 
19th, as above mentioned, the Great Lakes-St. Lawrence Agreement was 
eoncluded.**. On March 21, 1941, President Roosevelt transmitted ‘‘for 
the information of the Congress’’ the text of the St. Lawrence Seaway and 


Power Agreement.” In considering the question of assignment to a ecom- 
mittee, Senator Clark of Missouri raised the pending issue by saying: 
‘‘Now, under some remarkable theory, as I understand, it is denied that 


the agreement is a treaty... .’’ 


Analysis of the March, 1941, Agreement with Canada and 
the Barkley Resolution 


The Agreement, like the proposed treaty of 1938, provides for a deep 
waterway with dams and power works to be erected in the St. Lawrence 
River. It creates the Great Lakes-St. Lawrence Basin Commission of not 
more than ten persons. The Commission is to allocate construction costs in 
the international section between the two governments, shall approve all 


18 Department of State Bulletin, Vol. III, No. 76 (Dee. 7, 1940), p. 518; St. Law- 
rence Survey, op. cit., p. 131. 

19 Department of State Bulletin, Vol. IV, No. 91 (March 22, 1941), p. 313; St. Law- 
rence Survey, op. cit., p. 134. 

20 Department of State Bulletin, Vol. IV, No. 91 (March 22, 1941), p. 314; St. Law- 
rence Survey, op. cit., p. 135. 

21 Supra, note 3. 

22 Cong. Rec., Vol. 8, Pt. 3, p. 2521. 

23 I[bid., p. 2522. 
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construction contracts, supervise the construction, and report upon the de- 
sirability of compensating works in the Great Lakes system, these reports, 
after approval, to be acted upon by the two governments. 

Canada agrees (1) to construct (with funds to be furnished by the 
United States) and to operate and maintain the works situated inside Can- 
ada in the international section; and (2) to construct Canadian links in 
the waterways, including the deepening of the Welland Canal. Although 
the work was to be completed December 31, 1948, subject to change, it is 
now planned to begin after the Agreement is approved. Military defense 
is no longer advanced as the justifying reason. 

The United States agrees (1) to furnish funds to Canada for the con- 
struction of works in the international section; (2) to construct, operate, 
and maintain works in American territory in the international section; 
(3) to provide for completion of works in the Great Lakes system above 
Lake Erie. Diversions of water from the Great Lakes system in excess of 
those permitted on January 1, 1940, are to be provided for by mutual agree- 
ment or arbitration. The Great Lakes-St. Lawrence Basin Commission is 
to be empowered to preserve and enhance the scenic beauty of Niagara 
Falls and River. For this purpose, works may be constructed in the 
Niagara River, the cost to be shared by the governments.”! 

Senate Joint Resolution 104, introduced by Mr. Barkley, seems to assume 
that the resolution is an execution of Article XIII of the Boundary Waters 
Treaty of 1909, relating to an entirely different subject, namely, excusing 
the International Joint Commission from passing upon unilateral ‘‘uses, 
obstructions and diversions’’ which are alleged to inflict injury upon the 
other party, provided the governments themselves agree, by reciprocal 
legislation or otherwise, upon the permissibility of the unilateral act. In 
approving the Executive Agreement of 1941, exception is made for Articles 
7 and 9, on which it is the sense of Congress (Section 2) that it is desirable 
to inelude these articles in the form of a treaty. It is no doubt true that 
perpetual rights of navigation (Article 7) and diversions of the Niagara 
River (Article 9) have been in the past and should in the future be ex- 
pressed in treaty form. Section 3 authorizes and directs the President to 
investigate with Canada the feasibility of making the waterway self-liqui- 
dating by the exaction of tolls. Section 4 authorizes the appropriation of 
the money promised in the Executive Agreement, and Section 5 authorizes 
and directs the President to negotiate the necessary arrangements with the 
State of New York for the transfer of the power facilities generated on the 
United States side of the International Rapids construction. This ar- 
rangement, which it is believed has already been concluded, is to become 
effective only upon the approval of Congress and the legislature of New 
York. 

24 Cf. James Simsarian, ‘‘The Diversion of Waters Affecting the United States and 
Canada,’’ this JouRNAL, Vol. 32 (1938), p. 488. 
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To carry out the Agreement of 1941, a bill was then introduced in the 
House of Representatives,** known as the Great Lakes-St. Lawrence Basin 
Bill, later incorporated in the Rivers and Harbors Bill,*® providing, without 
formal submission of the Executive Agreement to the Congress, for the 
approval of the Agreement of March 19, 1941, authorizing the President to 
fulfill the obligations undertaken by the United States in that Agreement, 
and authorizing him to delegate his authority to such officers and agents as 
he might designate, except that the works to be constructed by the United 
States were to be undertaken under the direction of the Secretary of War 
and the supervision of the Chief of Engineers, in accordance with the laws 
and regulations applicable to rivers and harbors projects. The President 
was also authorized to negotiate an arrangement with the Power Authority 
of New York State, for a transfer to such Power Authority of the power 
facilities constructed pursuant to the authorization to use the American 
share of the waters for hydro-electric power purposes under certain 
conditions. 

Hearings were held before the Committee on Rivers and Harbors in the 
spring and summer of 1941, but because of the shortage of manpower and 
building materials, the project seems to have been shelved during the war. 
The bills did not come to a vote. In 1943 the project was revived with a 
view to postwar execution. Its alleged motive was to encourage and provide 
for postwar employment. Senator Aiken introduced a bill in 1943 provid- 
ing more or less for the same objectives as did the bill of 1941.*7 It was de- 
feated December 12, 1944, after hearings before a subcommittee of the 
Senate Committee on Commerce, 56 to 25, 14 not voting.*® In the 79th 
Congress bills were introduced in the House and Senate expressing approval 
of the Executive Agreement of 1941—except Articles 7 and 9 which were 
recommended for incorporation in a treaty by the Barkley Resolution.~° 
That resolution differs somewhat from its predecessors. It reads as follows: 


JOINT RESOLUTION 


Approving the agreement between the United States and Canada relat- 
ing to the Great Lakes-Saint Lawrence Basin with the exception of 
certain provisions thereof; expressing the sense of the Congress with 
respect to the negotiation of certain treaties; authorizing the investi- 
gation through the Department of State and with Canada of the 
feasibility of making the Great Lakes-Saint Lawrence seaway self- 
liquidating ; and for other purposes. 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, as provided by Article 


25 H. R. 4927, 77th Cong., 1st Sess. 

26 H. R. 5993, 77th Cong., 1st Sess. 

278. 1385, 78th Cong., Ist Sess., Cong. Rec., Vol. 89, Pt. 6, p. 7844. 
28 Cong. Ree., Vol. 90, Pt. 7, p. 9243. 

29S. J. Res. 104, 79th Cong., Ist Sess. (Oct. 2, 1945). 
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XIII of the Boundary Waters Treaty of 1909 between the United States 
and Great Britain, the agreement made by and between the Govern- 
ments of the United States and Canada, dated March 19, 1941, pub- 
lished in House Document Numbered 153, Seventy-seventh Congress, 
first session, is hereby approved, with the exception of Articles VII and 
IX thereof, and the President is hereby authorized and empowered to 
fulfill the undertakings made on behalf of the United States in said 
agreement, with the exception of Articles VII and IX, upon the receipt 
by him of satisfactory evidence of the approval of said agreement, with 
the exception of such articles, by reciprocal or concurrent legislation 
of Canada. 

Sec. 2. It is the sense of the Congress that it would be desirable for 
the President to negotiate with Canada a treaty or treaties with refer- 
ence to the matters provided for in Articles VII and IX of the agree- 
ment of March 19, 1941, including provisions with respect to perpetual 
navigation rights on the Great Lakes, on the connecting channels and 
canals and in the wholly Canadian sections of the Saint Lawrence River, 
and provisions for the amendment of the Boundary Waters Treaty of 
1909 with respect to diversion of waters at Niagara River; and to sub- 
mit such treaty or treaties for the advice and consent of the Senate of 
the United States. 

Sec. 3. The President is hereby authorized and directed to investi- 
gate through the Department of State and with the appropriate agencies 
of Canada the feasibility of making the Great Lakes-Saint Lawrence 
seaway self-liquidating by the imposition of reasonable charges or tolls 
on the foreign commerce of the two countries utilizing the facilities 
authorized by this joint resolution, and to report to Congress his find- 
ings and recommendations as to whether such charges or tolls are desir- 
able and feasible in the light of existing treaty and other international 
obligations of the United States. 

Sec. 4. (a) There are hereby authorized to be appropriated, out of 
any money in the Treasury not otherwise appropriated, such sums as 
may be required to enable the United States to carry out the under- 
takings hereby authorized. 

(b) Unless Congress by law authorizes such action, no amendment of 
the agreement, and no exchange of notes under Article I, section 4 
thereof, shall impose additional financial or other obligations on the 
United States. 

Sec. 5. The President is hereby authorized and directed to nego- 
tiate an arrangement with the Government of the State of New York 
for the transfer to the appropriate agency of that State of the power 
facilities on the United States side of the International Rapids con- 
structed pursuant to this joint resolution, the cost to be determined in 
accordance with the method of allocation included in the joint recom- 
mendation of the Corps of Engineers, United States Army, and the 
Power Authority of the State of New York dated February 7, 1933, 
presented at public hearings of the Committee on Foreign Relations 
February 10, 1933, Seventy-second Congress, second session: Provided, 
That such arrangement is consistent with the laws of the United States 
and protects the interests of the United States and of other States; 
And provided further, That such arrangement will be effective only 
after approval by the Congress of the United States and the Legislature 
of the State of New York. 
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It will be observed that Senator Barkley’s Resolution, apart from ex- 
pressing Congressional approval of the Executive Agreement of 1941, pro- 
vides that the rights of navigation and diversions of water from the Niagara 
in excess of those permitted by the Treaty of 1909 and subsequent treaties *° 
shall be accomplished by treaty, thereby recognizing the well-known rule 
of constitutional law that navigation can only be provided for by treaty 
and that a treaty cannot be modified by an executive agreement. But the 
rest of the provisions for the creation of a St. Lawrence Basin Commission, 
and the codperative construction of the deep waterway, although expected 
to be accomplished in 1932 and 1938 by treaty, have now been turned into 
an executive agreement, to be approved by a bare majority of both Houses 
of Congress. 

Moreover, in view of the fact that the perpetual rights of navigation and 
the Niagara diversions, as a modification of the 1909 Treaty, are to be ac- 
complished by treaty, the balance of the Executive Agreement, to be imple- 
mented by concurrent legislation of the legislatures of the United States 
and Canada, is now for the first time officially said to be an execution of the 
Treaty of 1909, although Article XIII, referring to boundary waters alone, 
says nothing about an executive agreement or of a building development. 
This Executive Agreement (or the Treaty of 1909) is apparently men- 
tioned in order to give the legislation a basis which otherwise it would lack. 
But the slightest study of the Treaty of 1909 and of the draft treaties of 
1932 and 1938, indicates not only that the Executive Agreement of 1941 
was never before deemed to be an implementation of the Treaty of 1909, 
but that by no stretch of the imagination can it be believed that the Execu- 
tive Agreement can be deemed to have any such function. The Treaty of 
1909, as its preamble provides, refers only to ‘‘uses, obstructions and diver- 
sions’’ of boundary waters, undertaken by one of the countries to the in- 
jury of the nationals of the other and reducing or raising the level of said 
boundary waters. Article 1 of the Treaty of 1909 deals only with: 


The waters from main shore to main shore of the lakes and rivers 
and connecting waterways ... along which the international bound- 
ary between the United States and the Dominion of Canada passes, 
including all bays, arms or inlets thereof, but not including tributary 
waters which in their natural channels would flow into such lakes, rivers 
and waterways, or waters flowing from such lakes, rivers and water- 
ways, or waters and rivers flowing across the boundary. 


Provision is made for the adjustment and settlement of disputes arising 
from these ‘‘uses, obstructions and diversions’’ by a Joint High Commis- 


30 Several additional diversions from the Niagara were accomplished by treaty subse- 
quent to 1909. See the unperfected treaty of 1929 (U.S. Foreign Relations, 1929, Vol. 
II, p. 89) and the treaties of May and November, 1941 (Executive Agreement Series, 
Nos. 209 and 223). See also Exec. E, 78th Cong., 2d Sess., May 3, 1944, Department of 
State Bulletin, May 13, 1944, p. 455. See also Hearings before a Subcommittee of the 
Committee on Commerce, U. S. Senate, 78th Cong., 2d Sess., on S. 1385 (1944), pp- 
196-197. 
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sion, if the two countries fail to agree diplomatically, or agree by con- 
current legislation. Now we find both methods used together. By no 
possibility can it be believed that the Treaty of 1909 can be deemed to 
provide for the St. Lawrence Basin Commission and the joint construc- 
tion of the extensive works contemplated in the treaties of 1952 and 1933, 
now found in the Executive Agreement of 1941, and to be approved by 
the current Barkley Resolution. The effort to attach the Executive 
Agreement of 1941 to the Treaty of 1909 cannot, in the opinion of the 
author, be sustained. 

According to two articles by Mr. Ernest R. Abrams,*' who discusses 
the power and navigation aspects of the Waterway, the cost of the total 
work, including necessary deepening of the harbors in the States border- 
ing the Great Lakes, is estimated to exceed one billion dollars. It will 
be observed that the Panama Canal, costing far less, was concluded by 
treaty with Panama ** and that arrangements with Mexico for the recipro- 
cal use of the waters of the Rio Grande and Colorado Rivers were concluded 
by treaty.** 


Reasons for Opposition 


It is a mistake to criticize the opposition to the St. Lawrence Waterway 
as composed of public utilities anxious to prevent the execution of a use- 
ful publie work. That charge can hardly be made against the Senators 
who rejected the treaty in 1934. As a matter of fact, the opposition, so 
far as I know, consists of the transcontinental railroads, the railroad 
brotherhoods, chambers of commerce, and transport interests in various 
cities of the Atlantic seaboard, the Gulf and elsewhere, groups whose 
vested interests by way of economic ties and established trade routes would 
be adversely affected by the new developments. It is decidedly out of 
order to indulge in name-calling. Some parts of the country, conditioned 
by certain geographic facts, would be favorably affected, others unfavor- 
ably, and both have a right to present their views without being subject 
to ignominy or insult. Far better is it to adopt the view espoused by 
the New England representatives who, in their letter dated December 13, 
1932,%4 to Senator Borah, Chairman of the Foreign Relations Committee, 
stated : 


It is realized that many citizens of this community are bound in- 
evitably to be influenced somewhat in their judgment according as 
they may have reason to apprehend beneficial or adverse influences 
upon their own immediate interests. 


31 Financial World, Dee. 26, 1945, p. 17; ibid., Jan. 2, 1946, p. 13. 

82 Department of State, Treaty Series, No. 431; Malloy, op. cit., Vol. II, p. 1349. 

33 Treaty with Mexico, which entered into foree Noy. 8, 1945, Department of State, 
Treaty Series, No. 994; Department of State Bulletin, Dee. 2, 1945, p. 901. 

84 Hearings on S. Res. 278, 72nd Cong., 2nd Sess., Pt. 2 (1933), p. 905 at 906. 
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This article, by reason of the engineering incompetence of its author, 
deals not with the economie aspects of the project, but is directed to the 
answer to a single question: May such an executive agreement as that 
of 1941, transmitted to the Congress ‘‘for its information’? and known 
to the House and Senate by reason of a legislative bill to be approved by 
majority vote in each House, be constitutionally used as an alternative 
to the conclusion of a treaty submitted to the Senate for its advice and 
consent by two thirds of the Senators present? 

As stated above, the Executive Agreement was not approved, 56 to 
One of the reasons militating against acceptance was the fact that the 


95 


subeommittee of the Committee on Commerce made no report for lack of 
time. It was, therefore, not inappropriate to introduce the matter again in 
the 80th Congress. Senator Lodge of Massachusetts was the leader in 


emphasizing the unfortunate method of executive agreement which the 
President had adopted. After a debate running over a month, the Execu- 
tive Agreement was again defeated 57 to 30. 

It would seem that efforts to get an executive agreement approved by 
both Houses of Congress are doomed to defeat on one ground or another. 
The best indicated method of resubmitting the question, if that is found 
desirable, is to trust to well-established constitutional methods, namely, a 
treaty to be approved by two thirds of the Senate. Only by that method 
does it appear that the St. Lawrence Waterway has a chance of success. 
Otherwise it is the duty of the States of the Northwest to find the neces- 
sary money to build the waterway. It will not be paid for apparently 
by the other States of the Union. 

After the decision of the United States Supreme Court in the Curtiss- 
Wright case, the Executive relied upon the view expressed in one part 
of the opinion of Justice Sutherland that the President in dealing with 
foreign affairs was not bound by the Constitution. In another part of 
the opinion an opposite thought is expressed, namely, that he is bound 
in his actions by the Constitution. But the support for the view that 
Canada and the United States are able to enact reciprocal legislation au- 
thorizing the St. Lawrence Waterway was expressed during the Hear- 
ings in a State Department letter signed by Under Secretary of State Dean 
Acheson.*° 

Senator Hatch, Chairman of the subcommittee, was frank to state that 
if it had not been for the two-thirds rule, the Committee would not have 
sat. One of the arguments that defeated the bill in 1945 was the state- 
ment that no committee had reported on the bill before the debate in the 
Senate proper. It was then believed that the proper committee to hear 
the case was the Committee on Foreign Relations, and Senator Connally, 
Chairman of that Committee, appointed a subcommittee to hear the evi- 


35 Hearings before a Subcommittee of the Committee on Foreign Relations on 8S. J. 
Res. 104, U. S. Senate, 79th Cong., 2d Sess. (1946), p. 997. 
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dence, largely confined to the merits of the case in terms of money. The 
subcommittee of the Foreign Relations Committee made a voluminous 
report. There was only one dissent, that of Senator White, who relied 
to some extent on the unconstitutionality of the whole proceeding. But 
Under Secretary Acheson sustained the thesis that the Executive Agree- 
ment could be sent to the Senate ‘‘for its information’’ and in Congress re- 
ceive the approval of a majority vote to make the Agreement the law of the 
land. This is not believed to be correct, and the refutation of the State 
Department’s letter appeared in a letter by the author addressed to Senator 
Hatch in 1946, which is here summarized. 


I 


In the first place, the title, ‘‘Constitutionality of St. Lawrence Legisla- 
tion,’’ is misconceived. I did not direct my challenge to Senate Joint 
Resolution 104, except as it was designed, according to its terms, to ‘‘ap- 
prove’’ a previous executive agreement concluded between the United 
States and Canada in 1941. 

My challenge of constitutionality was directed mainly to the Executive 
Agreement sent to Congress for its ‘‘information’’ only, and designed 
to be approved by the joint resolution in question. I ventured to state 
that this was a proceeding unknown to our Constitution, since only 
treaties may be assented to by two thirds of the Senate, whereas this looked 
like a proposal to make the treaty in the form of an executive agreement 
and then obtain majority approval of the two Houses of Congress. It 
seemed to me that this would nullify the treaty-making power of the 
Senate, for which there has been some ill-informed demand, and substitute 
in place thereof, according to Wallace MeClure, the executive agreement, 
without Congress if possible, with Congress if necessary. I ventured to 
express the opinion that if the Senate waives its treaty-making power 
often enough it will have lost it, notwithstanding the constitutional terms, 
which mention the treaty three times but the executive agreement not 
once. I undertook to show how in late years the executive agreement has 
been used to encroach upon the treaty-making power, illustrations of which 
are used in this document as the evidence of a growing usage by which the 
treaty-making power may be submerged. 

The terms of the St. Lawrence agreement, contemplating the reciprocal 
exercise of jurisdiction by the officials of one country in the territory of 
the other and the joint building of a great construction enterprise, are 
to be found in the Executive Agreement of 1941. None of these terms 
are to be found in the joint resolution, which in the main is confined to 
an authorization for the appropriation of the funds (three and a half 
lines) designed to carry the agreement into effect. The substance of the 
agreement is to be found not in the legislation but in the Executive Agree- 
ment of 1941. There is, therefore, no question of ‘‘reciprocal legislation’’ 


424 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


either under the Treaty of 1909 relating to an entirely different subject or 
any other treaty. 

Mr. John A. Read, Legal Adviser to the Foreign Office of Canada, testi- 
fies to the effect that no support for the 1941 Agreement could be found 
in the Boundary Waters Treaty of 1909. His letter of December 5, 1944, 
printed as annex I to the document before me, merely states that the 
Treaty of 1909 provides for ‘‘direct agreements’’ or (not and) ‘‘mutual 
arrangement ... expressed by concurrent or reciprocal legislation.’’ 
That was a well-known fact and is not disputed, although it is not with- 
out interest to observe that no special agreements have ever been con- 
cluded by virtue of Article XIII of the Treaty of 1909. 

I presented an analysis of the Treaty of 1909 by Secretary of State 
Root, Mr. Chandler P. Anderson, and Mr. Johnson, to show that it re- 
lated to a subject having no relation whatever to the Executive Agree- 
ment of 1941. Its Article III contemplated that if a ‘‘use or diversion,’’ or 
a dam—an ‘‘obstruction’’—is built after 1909 on one side of the boundary 
waters deleteriously affecting the level of the boundary waters and the 
interests of the other party to the treaty, this can only be done with the 
approval of the International Joint Commission. Article IV prohibits 
‘‘any econstruction’’ in waters flowing from the boundary waters which 
would raise the level of the boundary waters to the injury of the other 
party. This also cannot be built without the consent of the International 
Joint Commission. With respect to both articles the International Joint 
Commission is excused by Article XIII from giving its consent, if the two 
parties should come to a special agreement or should manifest that agree- 
ment by concurrent or reciprocal legislation. 

It seems obvious from this description that the Treaty of 1909 has no 
relation to such an immense project as the St. Lawrence Waterway and 
Power Project, which is nowhere mentioned in the Treaty of 1909. Now 
for the first time to seek officially to relate it to the Treaty of 1909 is not 
comprehensible to me, as it was likewise incomprehensible in March, 
1941, to Mr. John E. Read. It will be recalled that Mr. James G. Rogers, 
in explaining the 1932 Treaty to the Foreign Relations Committee, and 
Mr. A. A. Berle, explaining the 1941 Agreement to the Rivers and Harbors 
Committee, did not say that they rested the 1941 Agreement on the 1909 
Treaty. Mr. Berle expressly disclaimed any such reliance. 

I venture to state, moreover, that the executive agreement, plus ap- 
proving legislation, would not bind the United States, and that Canada 
runs great risks in accepting such an unconstitutional procedure. It 
seems to me that the organizations that oppose the St. Lawrence Water- 
way would exert their pressure on the next Congress to bring about a 
repeal of the approving Act or of the executive agreement which embodies 
the arrangement. Moreover, they would bring their case to the United 
States Supreme Court as soon as possible, challenging the constitutional- 
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ity of arranging so important a matter by executive agreement with ap- 
proving legislation. Quite different is the case if it continued to be a 
treaty, as it was in 1932 and 1938. A treaty does bind this Nation, ac- 
cording to the Constitution, and no legislation is able to dispense with the 
obligation incurred by the treaty. All parties would be entirely safe 
with a treaty which binds the Nation, whereas an executive agreement 
plus legislation would not. 


II 


Under heading II, the document under examination deals with the 
powers of Congress to authorize the improvement of navigation domesti- 
cally under the power to regulate commerce with foreign nations and 
among the several States. No one has doubted the power of Congress 
to authorize domestic dams and power constructions, but an agreement 
with Canada which requires the reciprocal exercise of jurisdiction in 
the one country by officials of the other, requires an agreement with 
Canada, as the Government has always assumed both in making the 
treaty of 1932 and in making the Executive Agreement of 1941. The 
quoted extracts as to the power of Congress seem to be beside the point, 
since the question before us is whether the Executive can by executive 
agreement bring about a joint construction of the kind involved in the 
St. Lawrence Waterway and Power Project. Indeed, if this could be 
done, it would not need the support of approving legislation by Congress, 
but only an appropriation of the funds required to carry out the under- 
taking. 

The next section is devoted to international bridges and again deals 
with the power of Congress to legislate. No one has doubted that Con- 
gress could authorize the construction of its part of the bridge on its side 
of the boundary, provided the country on the other side of the boundary 
built its part of the bridge, the two parts to meet at the international 
boundary. 

The Reciprocity Tariff Act of July 26, 1911 (37 Stat. 4), lacks several 
elements which make it a citable precedent. In the first place, President 
Taft did not conclude an executive agreement with Canada, but left his 
arrangement as a ‘‘proposed arrangement’’ to be enacted into law by 
Congress. In the second place, he got the approval of the leaders of Con- 
gress before he made even the proposed arrangement. In the third 
place, Congress adopted the proposed arrangement as a statute in full in 
the Act of July 26, 1911, and did not merely approve an executive agree- 
ment made by the President. As we know, the arrangement was not ac- 
cepted by Canada and never became valid. Had the President acted upon 
section 3 of the Act of July 26, 1911, doubtless ‘‘ratification’’ meant re- 
enactment and not mere approval. If the Congress were to reénact the 
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Agreement of 1941 as a statute, a somewhat different question would be now 
before us. 

Joint Regulation of Fur Seals. The operative treaty with Great Britain 
on fur seals is printed in Malloy, Treaties and Conventions, Volume III, 
page 2629, and the subsequent multilateral treaty of 1911, ratified by the 
United States, Great Britain, Japan, and Russia, is to be found in Malloy, 
Volume III, page 2966. The modus vivendi of 1944 was necessitated by 
the fact that Japan necessarily had to drop out of the convention. A 
modus vivendi pending the conclusion of a definitive treaty is a normal 
function of the executive authority. The implementing legislation of both 
countries was designed to make the modus vivendi effective as to the na- 
tionals of each country. The Congressional legislation incorporated the 
modus vivendi. By its terms the provisional fur seal agreement is to re- 
main in effect only until 12 months after the termination of hostilities, or 
a notification by either party that the agreement is to come to an end. It 
is by no means legislation approving a prior executive agreement. 

Alaska Highway. Certainly there is no objection, if Congress passes the 
necessary legislation, to authorize the construction of a highway, to which 
Canada gives its consent, where it passes through Canada. The arrange- 
ment with Canada should be effected by treaty, but under the eneroach- 
ments of recent years the executive agreement has been used for this 
purpose. So with the Pan American Highway which, incidentally, was 
endorsed by the Inter-American Conference of 1936. 

All these enterprises are materially different from the St. Lawrence 
project, which involves the codperation of the two governments in the con- 
struction of a publie work requiring each to exercise jurisdiction in the 
territory of the other. If Congress alone is competent to legislate this con- 
struction, it was a usurpation of power to conclude the arrangement by 
executive agreement. None of the enterprises mentioned involve the econ- 
clusion of the arrangement by executive agreement to be approved by legis- 
lation of Congress. Moreover, there is no evidence, even if this could be 
considered concurrent legislation (which is impossible), that Canada will 
enact the same legislation that Congress enacts. If this is doubted, the 
best way to determine the question is to wait and see how Canada carries 
the executive agreement into effect. 


III 


Heading 3, page 1017, is entitled ‘‘International Agreement Through 


Legislative Action.’’ The first 11 of the examples afforded, down through 
page 1025 present a type of agreement concluded by the Executive by vir- 
tue of ‘‘authority’’ given to him under some statute. No one has ever 
doubted that Congress could authorize the Executive to enter into certain 


types of agreement, although ‘‘authorization,’’ as Mr. Fraser points out 
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(S. Doe. 228), is not the correct word. It may be said, moreover, that so 
far as concerns the civil aviation agreements concluded at Chicago in 1944, 
the A. F. of L., Senator Brewster and others maintained that the Executive 
exceeded his statutory authority and that the agreements should not have 
been concluded as executive agreements. While my presentation was not 
nearly so exhaustive as the Department’s, it was included for the sake of 


comprehensiveness and not because it had any relation to the Executive 


Agreement of 1941, which was concluded without the authority of Congress. 
The Administration merely seeks now the approval of Congress for an ex- 
ecutive agreement already concluded, and for that there is no constitutional 
warrant. 

Under the heading, ‘‘International Organizations,’’ the document dis- 
cusses the method by which the United States became a member of the 
International Labor Organization, UNRRA, the Food and Agriculture Or- 
ganization, the Bretton Woods Agreements and the United Nations Partici- 
pation Act. Here we find the first encroachment by the Executive upon 
the Senate’s prerogatives and, as already observed, insofar as the Senate 
waives its functions, it constitutes a contribution toward their obsolescence. 
There are, however, several circumstances which ameliorate the force of the 
precedents mentioned. They will be briefly observed in passing. 

International Labor Organization. The United States Congress, by 
unanimous vote, authorized the President to accept membership in this 
organization. An invitation was thereupon promptly extended to the 
United States by the Organization and was accepted on August 20, 1934. 
The drafts of the ILO have never been acted upon by the Congress because 
our labor legislation is far in advance of that recommended by the Geneva 
organization. Membership was authorized by Act of Congress and ae- 
cepted pursuant thereto. The vote, moreover, was unanimous, so that of 
course two thirds of the Senate joined. That fact alone may be deemed a 
waiver of their constitutional privileges. 

UNRRA. A subcommittee of the Senate Foreign Relations Committee 
was consulted by the Department of State before UNRRA was introduced 
as legislation. Senators Vandenberg, La Follette, and Green joined in pro- 
posing 43 changes in the draft agreement concluded by the Executive. 
After the foreign countries had agreed to these changes—the method being 
known as the Green-Sayre formula—the UNRRA Agreement was incor- 
porated in the joint resolution which was submitted to Congress. There 
further changes were made in UNRRA, after an understanding with the 
Senators mentioned that they would ask the Senate not to insist on the 
Senate’s prerogatives. Since it involved an appropriation of $1,350,000,- 
000, it would have had to come before the House in any event. So, the 
Senate agreed to the method by which it was short-circuited, and thus the 
United States was authorized to become a member of UNRRA. The Senate 
was consulted in this informal way. They exercised their influence upon 
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the legislation and they recommended that the Senate’s »rerogatives be 


waived. 

Food and Agriculture Organization. The constitution of the Organiza- 
tion was proposed by the Interim Conference at Hot Springs in 1943. A 
committee of Senators from the Foreign Relations Committee made drastic 
changes in this constitution before it was submitted to the Congress. This 
is described in the Congressional Record by Senator Vandenberg. After 
the constitution was thus changed it was resubmitted to the Congress, and 
the President was authorized by joint resolution of July 31, 1945, to accept 
membership in FAO for the United States. Signature of the President was 
delayed until Congress so authorized him. Executive action was under- 
taken pursuant to legislative authorization. It makes a substantial differ- 
ence whether the President acts first or last. For the former, supported by 
‘‘approval’’ of Congress, there is no authority. 

Bretton Woods Agreements Act. The substance of the Bretton Woods 
Agreements was incorporated in the legislation embraced in the Act, much 
as the Act of July 26, 1911, contained the tariff concessions contemplated in 
the proposed arrangement with Canada. The Act was not an approval of 
an executive agreement theretofore made, but the Act contained all the 
salient features of the agreements, including the appropriation necessary to 
earry them out. Again, by a questionable device, the Senate acquiesced in 
its own circumvention. Senators Wagner and Tobey were appointed dele- 
gates to the conference. Since Congress would, under the banking and 
appropriation power, have to act on the matter in any event, the Senate was 
disposed not to insist on its prerogatives. The President delayed his signa- 
ture of the agreements until the Act was passed. Besides, the final vote in 
the Senate was 61 to 16, much more than the constitutional two thirds. 

United Nations Participation Act. UNO had already been accepted as 
a treaty 89 to 2. Since the Participation Act was merely an execution of 
the treaty, there was no reason to insist that the supply of troops be left to 
the Senate by treaty, for the supply of troops to the Security Council is 
especially a function of the House and Senate. Besides, this was one of the 
exceptions which Justice Holmes can be construed to have made in Missouri 
v. Holland. For that reason it seemed to me perfectly natural that the 
Congress should vote the necessary supply of troops.*® 

What is interesting about the Department’s recital is that no mention 
is made of the Oil Agreement of 1944, which was first known to Congress as 
a proposed executive agreement. To it the oil industry took fundamental 
exception. Senator Connally also objected to the Oil Agreement not be- 
ing submitted formally to the Senate as a treaty, and had Mr. Henry 58. 
Fraser make a study of the distinction between treaties and executive agree- 
ments (S. Doe. 244, 78th Cong., 2d Sess.). The result was that the execu- 


36 See editorial, ‘‘The Charter and the Constitution,’’ this JourNAL, Vol. 39 (1945), 
p. 767. 
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tive agreement was dropped and the President renegotiated the agreement 
as a treaty. 

Acquisition of Territory. The Congress has never been particular as to 
the methods by which the United States expanded its territory and annexed 
outlying regions. If a treaty is unavailable, Congressional annexation will 
do. This is particularly the case when the annexed country disappears as 
an independent nation. It is no precedent for regarding a treaty and a 
Congressional Act approving a prior executive agreement as alternative 
methods of accomplishing a result. That would be a defiance of the 
Constitution. 

The Department’s memorandum, page 1032 of the Hearings, mentions 
the case of Horseshoe Reef, ceded to the United States on condition that it 
would erect a lighthouse. Congress appropriate the funds for the light- 
house. This is one of the rare occasions in which Congress has favorably 
used its discretion to appropriate the funds promised by an executive agree- 
ment. Ordinarily, an executive agreement cannot oblige Congress to act, 
as can a treaty. Where it requires the appropriation of funds it is prae- 
tically never concluded in executive agreement form. The Horseshoe 
Reef case shows how easy it is to make inroads upon a constitutional process. 

Finally, it may be observed that when the President acts pursuant to a 
request of Congress, exercising a power within its constitutional legislative 
functions, he acts as the agent of Congress and not as an independent Ex- 
ecutive. Cases, therefore, in which Congress has authorized him to act in 
a certain way are no precedents at all for the power to conclude an inde- 
pendent executive agreement to be approved by Congress as an alternative 
to approval by the Senate. 

The next section is numbered IV, page 1032 of the Hearings, and is en- 
titled ‘‘ Judicial Recognition of Agreements other than Treaties.’’ There 
is no such difference in agreements as is indicated by the classifications on 
page 1033. There are only two types of executive agreements, those au- 


thorized by Congress and those concluded within the independent power of 
the President without Congress. There is no such thing as an executive 
agreement subject to the approval of Congress. This is sometimes allegedly 
justified by the expression of opinion that the two, treaties and executive 


agreements, are interchangeable, or that if Congress ean authorize an ex- 
ecutive agreement, why cannot they approve one already made? The 
answer is that the latter runs squarely into the treaty-making power, and 
Congress cannot be substituted for the Senate by ealling the original in- 
strument an executive agreement instead of a treaty. That reaches the 
nub of the present controversy and it warrants careful consideration. 

The use of the Altman, Curtiss-Wright, Belmont, and Pink cases is often 
indulged in by those who wish to contend that the two instruments, execu- 
tive agreement and treaty, are interchangeable. These cases are used be- 
cause they analogize the executive agreement there under consideration 
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and a treaty without specification. Those who cite these cases and argue 
for interchangeability seek to indicate that for all purposes the treaty and 
the executive agreement are interchangeable. This is not permissible for 
any exact interpretation of the cases, but since there is no law to prohibit 


their use for this purpose they doubtless will continue to be invoked. 

In the ease of B. Altman & Co. v. United States (224 U.S. 583 (1912)), 
the Supreme Court held that for the purpose of a direct appeal to the 
United States Supreme Court, a tariff agreement concluded under authority 
of an Act of Congress would be taken under its appellate jurisdiction as if 
it were a treaty. This admits that it is not a treaty, but the Court took 
appellate jurisdiction as if it were. 

The case of United States v. Curtiss-Wright Export Corp. (299 U.S. 304 
(1936) ) involved equally a delegated power of the President to carry out 
a prior Act of Congress in imposing an embargo upon Paraguay and 
Bolivia in the Chaco War. The ebullient remarks of Mr. Justice Suther- 
land on the scope of Federal power have nothing to do with the issue under 
consideration, but have been attacked as historically invalid by historians 
in four separate articles. 

United States v. Belmont (301 U.S. 324 (1937)) involved the validity of 
the Litvinoff assignment of Soviet property in New York to the United 
States. The issue involved a motion to dismiss. In declining to grant the 
motion the Supreme Court expressly suspended decision on the merits until 
New York public policy and the Fifth Amendment could be proved or ex- 
amined. <A treaty may signify a compact, but not every compact is a 
treaty. The Court expressly holds that ‘‘there are many such compacts, 
of which a protocol, a modus vivendi, a postal convention and agreements 
like that now under consideration are illustrations.’’ That points the anal- 
ogy which the Court made and shows the invalidity of the conclusion that 
all executive agreements are treaties. 

United States v. Pink (315 U.S. 203 (1942)) is the only square decision 
sustaining the validity of the Litvinoff assignment, improperly construed, as 
against New York public policy. That is all the Court held, namely, that 
the agreement prevailed over New York State law and policy. The anal- 
ogies that the Court made show the limited character of the executive agree- 
ment there in question. 

Subdivision V is headed ‘‘Arguments of Opponents.’’ It is not exactly 
correct to cite me as an opponent of the St. Lawrence Waterway and Power 
Project. I know nothing about the merits of this project. I merely tried 
to defend the Constitution of the United States against the invasion which 
I considered the executive agreement to constitute. If the project is to be 
accomplished, it should be done in the constitutional way, and not in the 
devious way suggested as an escape from the treaty-making power. 

It is not understood what is meant on page 1938 by the allegation that 
my arguments lump all executive agreements together as subject to the 
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same legal disqualifications. I expressly distinguish the executive agree- 
ments authorized by Congress under legislative power, from those negoti- 
ated independently by the President on his own responsibility, which is the 
type involved in this case. What I do distinguish and that which the brief 
under review fails to distinguish, is (1) the executive agreement authorized 
by Congress, in which the President merely acts ministerially as an execu- 
tive agent of Congress, and (2) the executive agreement which he makes on 
his own responsibility, for which he now asks the approval of Congress. 
Kor the latter type of agreement there is no constitutional precedent, and 
the method adopted remains as unconstitutional as it always was. It is a 
direct impairment of the treaty-making power. Does Moore or Hackworth 
or Hyde sustain any such device as the Department purports to employ 
in this case? 

The two types of executive agreement concluded under authority of Con- 
gress and the independent agreement approved by Congress are not in one 
class, as the advocates of their interchangeability would suggest. They are 
two divergent types of transaction, one of which is constitutional and the 
other of which is not. There should be no confusion between the two. 

Incidentally, it may be said that the word ‘‘effectuate’’ or ‘‘effectuating 
agreements’’ by subsequent legislation is not a term conveying a clear 
meaning and should be eliminated from any discussion. The word used 
in this joint resolution is ‘‘approve,’’ and it purports to approve an execu- 
tive agreement made under the President’s independent power. The fact 
that the ‘‘approval’’ relates to foreign commerce, if it does, does not change 
the treaty-making power in the least, or justify the method adopted. The 
allegation of the proponents of this legislation would imply that any treaty 
dealing with a subject over which Congress has legislative control might 
in the alternative have been dealt with by executive agreement plus Con- 
gressional legislation. This allegation is dissipated by the very Executive 
Agreement and Resolution under review. Surely Congress has power over 
navigation. Yet wherever navigation involves an agreement with a foreign 
Power it is accomplished by treaty. The introducers of Senate Joint Resolu- 
tion 104 expressed the sense of Congress that Article 7 of the joint resolu- 
tion should become the subject of a treaty because it deals with navigation. 
The allegation of the proponents proves too much and, it is respectfully 
submitted, is unsound. 

The draftsman of the Department’s memorandum entertains the illusion, 
if he will pardon that expression, that a matter within the legislative power 
of Congress cannot be the subject of a treaty or can be concluded by 
executive agreement with approval by Congress. What authority of the 
treaty-making power is there for such an extravagant assumption? On the 
contrary, we find the leading authorities either silent on the subject, which 
would be strange if the doctrine were an established one, or flatly main- 
taining that the powers delegated to Congress do not diminish the treaty- 
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making power in any way. If it did, the commercial treaties, naturaliza- 
tion treaties, extradition treaties, boundary treaties, patent and trade-mark 
and copyright treaties are all bad. Who would so contend? 

Consulting Moore’s Digest of International Law, Volume V, page 164, 
we find Calhoun speaking in 1844 as follows: 


So far, indeed, is it from being true, as the report supposes, 
that the mere fact of a power being delegated to Congress excludes it 
from being the subject of treaty stipulations, that even its exclusive 
delegation, if we may judge from the habitual practice of the Govern- 
ment, does not—of which the power of appropriating money affords a 
striking example. It is expressly and exclusively delegated to Con- 
gress, and yet scarcely a treaty has been made of any importance which 
does not stipulate for the payment of money. No objection has ever 
been made on this account. The only question ever raised in refer- 
ence to it is, whether Congress has not unlimited discretion to grant 
or withhold the appropriation. 


Turning to Hackworth’s Digest of International Law, Volume V, page 
12, we find Senator, later Secretary, Kellogg speaking as follows: 


The argument is as old as the history of treaties in this country. 
It was presented with great ability by the opponents of the Jay treaty 
and overcome by the able statesmen of that time, foremost among whom 
was Alexander Hamilton. From that day to the present time the ques- 
tion has been frequently raised in connection with treaties for the pay- 
ment of money, regulating commerce, fixing import duties, regulating 
rights of trade with foreign countries, fixing boundaries, and various 
other subjects, the objection being that as the power to legislate in 
relation to these matters was in the entire Congress, any treaty made 
by the President and the Senate was therefore void. But these objec- 
tions have proved unavailing and a large number of treaties have been 
made and ratified by the Senate where legislation was necessary to 
earry them into operation. 


Again we find Acting Secretary Grew * stating to President Coolidge in 
1927: 


It is, however, appropriate that I should mention that among the ob- 
jections made to the Department is one that contractual relations be- 
tween individuals such as those which are created by bills of lading— 
in these proposed rules between the shipper and the ocean carrier— 
should be regulated in the United States by legislation in which both 
houses of Congress participate and not by treaty. On this point I may 
say that, in my opinion, the matter may legally be dealt with by treaty 
which is the most certain and direct method of obtaining international 
uniformity. Such uniformity would be prevented to the extent to 
which amendments in details are made by the United States and by 
other countries which may follow such a precedent. 


87 The Acting Secretary of State (Grew) to President Coolidge, Feb. 24, 1927, MS 
Department of State, file 585.7a3/258. 
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Apart from the somewhat esoteric theory of Mr. McClure, the leading 
authorities on treaties and executive agreements, like Butler, Crandall, 
Burr, Moore, Hackworth, and Hyde, will be searched in vain for any line 
supporting the present theory of the Department of State, namely, that if 
the subject-matter is within the legislative power of Congress under the 
Constitution, an executive agreement may be substituted for a treaty— 
equally a usurpation, it would seem—and that the executive agreement can 
be sent at the option of the President either for the ‘‘information’’ of Con- 
gress, to be approved by majority vote, or submitted to the Senate for a 
two-thirds approval. 

On page 1039 of the memorandum under consideration the Department 
cites certain ‘‘obvious advantages’’ in the use of the procedure devised for 
this project. There is an obvious advantage, the advantage of requiring 
only a majority of Congress to approve a treaty, now called an executive 
agreement, in place of the two-thirds Senate vote which in all probability 
is unobtainable, as demonstrated in 1934. 

The fact that the agreement involves navigation works and power proj- 
ects has no relation to the question whether it might not be better to adopt 
the agreement by the approval of both Houses of Congress rather than by 
the approval of the Senate. So far as concerns the appropriation of sub- 
stantial sums of money, there is no doubt that this requires the assent of 
both Houses. This had always been the case, even when it involved the 
execution of treaties. The submission of the proposed ‘‘treaty,’’ now called 
an executive agreement, to the majority vote of Congress merely short- 
circuits the Senate. The fact that the power is to be sold to New York 
State again has no relation to the question of majority Congressional ap- 
proval. That is a matter of internal administration which can be settled 
by an agreement between the State and the United States. 

Waiver of Senatorial Approval. I have suggested in numerous eases 
where Senate subcommittees were called upon to acquiesce in the by-passing 
of the Senate, that the explanation could be found in a waiver of Senate 
insistence upon a treaty. This is construed (page 1035) as if it were an 
admission that the unconstitutional method adopted thereby becomes con- 
stitutional or legal. No such inference is proper. It remains an uncon- 
stitutional method; only in many eases there is no one to challenge the 
legislation or the agreement, particularly where Congress appropriates 
money to carry it into effect. Under the general welfare clause the power 
of Congress to appropriate money is broad. 

The proposed method of concluding an executive agreement under the 
President’s independent power and then simply asking approval by the 
majority of Congress, has the effect of amending the Constitution so as to 
make the House of Representatives a necessary factor in treaty or agree- 
ment-making. It in fact obliterates the distinction between a treaty and 
an executive agreement. It also makes unnecessary the Constitutional 
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Amendment which was proposed and debated May 1 to May 9, 1945, in 
the House of Representatives. The Sumners Amendment did not pass; it 
did not receive the approval of numerous Bar Associations. A milder sub- 
stitute passed the House. Yet if the present method prevails, the Adminis- 
tration will have accomplished the purpose of a Constitutional Amendment 
by making the House a necessary party to treaties or agreements, and 
will have given the President that supposed option upon which Senator 
Aiken earnestly but erroneously insisted, namely, either to submit (not 
send for its ‘‘information’’) an agreement for the approval of Congress or 
a treaty for the approval of two thirds of the Senate. The result would be 
that whenever he finds two thirds impractical, he can adopt the other 
method by seeking the approval of a bare majority of Congress. This de- 
vice is not constitutional. 

There is an occasional reference to the belief that the legislation approv- 
ing the agreement is ‘‘enabling’’ legislation and the admission is made by 
the writers of the State Department brief under review that authorization 
by Congress and approval by Congress are the same thing, provided the 
subject is one within the Congressional power to enact legislation. 

This argument overlooks entirely the treaty-making power and presents 
an issue that the Congress should definitively resolve. If it is true, as the 
Department contends, that Congress may approve any agreement with a 
foreign Power that Congress might in the first instance have authorized be- 
cause within Congressional power, the treaty-making power is confined only 
to subjects over which Congress has no control, or, as Dr. MeClure puts it, 
over subjects that are noncontroversial. This is a new interpretation of 
the treaty-making power not heretofore advanced. It strikes the author 
as thoroughly invalid, for the suggestion that the treaty-making power of 
the Senate is limited to subjects not within the power of Congress has long 
been dissipated. The books no longer mention it. 

I do not recall having made the argument, refuted on pages 1044 to 1047, 
that the United States cannot participate in the St. Lawrence project be- 
cause it involves construction work in a foreign country. Of course it 
can; but it needs a treaty to accomplish the St. Lawrence project. This is 
determined not by the power of Congress but by the practice in treaty-mak- 
ing and by the nature of the obligations undertaken. If the President 
could choose between treaty and executive agreement as he wished, the 
American Constitution would mean something quite different than it does. 


ON THE CONCEPT OF INTERNATIONAL LAW * 
By ALFRED VON VERDROSS 


Professor of International Law at the University of Vienna 


Four different definitions of international law can be found in the litera- 
ture.t According to the narrowest of these definitions, international law 
is that legal order which regulates the relations between independent 
(sovereign) states. Thus the Permanent Court of International Justice 
stated in its judgment of September 7, 1927, in the Lotus case: ‘‘ Interna- 
tional Law governs relations between independent States.’’* But gener- 
ally this definition is immediately expanded by defining international law 
as that legal order which governs relations between independent states 
and certain other sovereign communities (the Catholic Church, recognized 
belligerents). Brandweiner uses an even wider definition. He considers 
that international law includes also the legal rules governing the relations 
between states and other ecclesiastical communities as well as the relations 
of the different Churches inter se. 

The second and third definitions constitute, step by step, an extension of 
the first definition. Hence, international law is finally defined as that legal 


order which regulates the relations between all the sovereign legal com- 
munities. In addition, all these three definitions tacitly imply that the 
legal norms in question stem from a supra-statal source. 


Most authors, however, do not adhere in the course of their investigations 
to the definitions with which they themselves have started, but also recog- 
nize individuals as subjects of international law either as an exception or 
as arule. Kelsen and Scelle go farther: they reject the above definitions 
of international law altogether. For them the object of definition is no 
longer the nature of the legal subjects and their relations, but exclusively 
the legal source from which these norms spring, regardless of what subjects 
are authorized or bound by these norms. According to this new definition, 
international law is the totality of norms which have not been created by 
single states but by customary international law or by international treaties. 


* Translated from the German original by Josef L. Kunz of the Board of Editors. 

1See Taube in Archiv fiir Rechts- und Wirtschaftsphilosophie, Vol. I (1907), pp. 
360 ff.; Spiropoulos, Théorie Générale de Droit International Public (1930), pp. 8 ff.; 
Seerni, Saggio sulla natura giuridica delle norme emanate dagli organi creati con atti 
inlernazionali (1931); Scelle, Précis de Droit des Gens (1932), Vol. I, pp. 27 ff., and 
Manuel (1943), pp. 19 ff.; Kelsen in Oesterreichische Zeitschrift fiir Gffentliches Recht, 
Vol. I (1946), pp. 20 ff.; Ross, A Textbook of International Law (1947), pp. 11 ff.; 
Brandweiner, Die christlichen Kirchen als souverine Rechtsgemeinschaften (1948). 

2P. C. I. J., Series A/10, pp. 16 ff. 
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As far as these four definitions are concerned, it must first be said that 
all four are possible. For every scholar is free to delimit and designate his 
discipline, as he thinks fit. But a delimitation of the object advances 
knowledge only if it does not break the connection given to us by experience. 
It follows that neither more nor less concepts should be formulated than 
those necessary for comprehending the totality of phenomena. This rule 
is valid too as far as the grouping of the positive legal norms is concerned. 
Such grouping can be done according to different points of view. The most 
important criteria of classification are the following: 


(1) According to the formal source containing the norms. This 
classification leads to the following concepts: municipal law, ecclesias- 
tical law, law of subdivisions of the state and of municipalities, supra- 
statal law and so on. 

(2) According to the type of situations regulated by the norms: 
constitutional law, administrative law, law of contracts, real property 
law and so on. 

(3) Aecording to the type of subjects bound by the norms. This 
classification leads to the concepts of: private law, law regulating rela- 
tions between the states, law regulating the relations between Powers 
(jus inter potestates (Taube)) and so on. 

(4) According to the type of sanctions stipulated by the norms. This 
classification leads to two principal groups: norms stipulating sanc- 
tions against guilty individuals (execution, punishment, administrative 
coercion, disciplinary coercion) and norms stipulating collective sanc- 
tions against human communities (reprisals, war, coercion by a federal 
state or by the League of Nations against its Members). 

The juridical literature on international law shows not only concepts in- 
spired by one of the above criteria, but also concepts gained by a combina- 
tion of criteria of different groups. It is exactly by such a combination 
that the original concept of international law was born: international law 
as the norms stemming from a supra-statal source (first criterion) and reg- 
ulating relations between states (third criterion). On the other hand all 
the norms regulating relations between states but pertaining to municipal! 
law are, since Hegel, called external constitutional law. The term ‘‘ Law 
of Nations,’’ which is the translation of the Roman term ‘‘ jus gentium,”’ is 
much older; but this concept originally embraced not only international 
law, but also the municipal law of the civilized nations of that time which 
was identical as to contents. Only the modern theory of international law 
has extracted from this wide concept of jus gentium the concept of the ‘jus 
inter gentes’’ (Suarez). By the term ‘‘gentes’’ is meant only those nations 
which were organized into states; it is for these reasons that Kant proposed 
to translate the term ‘‘ jus inter gentes’’ not as the ‘‘Law of Nations,’’ but 
as the ‘‘Law of States’’ (jus publicum civitatum).® It is due to the same 
considerations that the term ‘‘Law of Nations’’ has been replaced in most 
languages by the modern term ‘‘International Law.’’ 


8 Kant, Die Metaphysik der Sitten, Vol. I, p. 53. 
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But the new term ‘‘ International Law’’ has never completely replaced the 
old term ‘‘ Law of Nations.’’ The old term had a firm standing ; in addition, 
it is sentimentally more accentuated than the expert term ‘‘ Law of States’’ 
or international law. Apart from that, the concept of international law, or 
rather, of inter-state law, is too narrow; it does not comprehend the norms 
governing the relations between states and other sovereign legal communi- 
ties (the Catholic Church, recognized belligerents). All discussions whether 
those communities also are subjects of international law are nothing more 
than idle disputes; for it is possible to comprise the norms governing the 
relations between states and other sovereign legal communities in a new 
and independent group and to call them, as Baron Taube does, the ‘‘law 
between the Powers’’ (jus inter potestates). On the other hand, it is 
equally possible to expand the original concept of international law in 
such a way that there is room also for these norms. But even under the 
second hypothesis the following considerations are pertinent: True, the 
diplomatie intercourse between the Catholic Church and the states takes 
place in accordance with the rules of international law; true, the interna- 
tional treaties (concordats) concluded between them are concluded aeccord- 
ing to international law; nevertheless, the law created by the concordats has 
a totally different content from that of the law between sovereign states.* 
On the other hand, the norms of international law are not applied to the 
relations between states and the other Churches, nor to the relations of 
the different Churches inter se. For that reason, the creation of a new 
group of norms, outside of international law, would be opportune; to call 
these norms ‘‘law between the Powers’’ would correspond to the situation. 

The problem of individuals as subjects of international law is different. 
Individuals are subjects of international law insofar as their conduct is 
regulated immediately by treaties or by regulations of international organs. 
But it must not be overlooked that inter-state norms stipulate collective 
sanctions (reprisals, war, coercive measures of the United Nations), whereas 
the rules obligating individuals, regardless of whether these rules stem from 
international treaties or from international organs, stipulate individual 
sanctions (execution, punishment, administrative coercion, disciplinary 
measures). In consequence, it is necessary to distinguish these two groups. 
If, for instance, the United Nations as such would be the trustee of a certain 
territory, the rules laid down by the United Nations for the inhabitants of 
this territory would be of the same type as the rules of any state. These 
laws would be addressed to the individual inhabitants; their violation would 
subject the individual offenders to execution, punishment or administrative 
coercion. In the same way the laws binding the officers of an international 
organization are sanctioned with disciplinary measures against the guilty 
officials, just as in the corresponding municipal law. These rules are, there- 

* Thus, correctly, Pléchl, ‘‘ Reflections on the Nature and Status of Concordats,’’ The 
Jurist, Vol. VII, No. 1 (1947), pp. 16 ff. 
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fore, structurally identical with the rules of municipal law. They have 
in common with the old concept of international law only the one criterion 
of having been created by an international procedure; but they have the 
structure of municipal norms, insofar as they involve the same sanctions. 
For these reasons it seems convenient to form a new group out of these 
norms and to designate them by a new name. As these norms are always 
created by an organized community of states, this writer calls them the 
‘‘internal law of the community of States’’ (internes Staatengemein- 
schaftsrecht).° Under this name this writer means such rules of private, 
criminal, administrative and disciplinary law as may be issued by a com- 
munity of states for the regulation of the conduct of individuals immediately 
subject to this community of states. This group of norms must not be con- 
fused with the norms governing the conduct of the states united in this 
community. As the latter have as their object the organization of the par- 
ticular community of states and form, therefore, its constitutional law, it is 
not difficult to distinguish them from the new category of the internal law 
of a community of states. The latter has, as previously shown, a particu- 
larly hybrid character. 

Notwithstanding the necessary distinction between the old concept of 
international law and this new group, it must be fully realized that only 
both together constitute the legal order of the community of states. This 
latter, it is true, was restricted originally to the regulation of relations 
between the states; it left the regulation of individual relations to the states. 
This former restriction of the law of the community of states to the relations 
between states by no means justifies the a priori conclusion that the com- 
munity of states is altogether deprived of the competence to regulate 
individual relations. Quite to the contrary: it is a fact that gradually the 
community of states itself has regulated certain types of these relations and 
the science of international law is bound to take cognizance of this fact. 
The science of law is free to group and designate the legal material as it 
thinks fit; but it has the task to comprehend the legal material in its fotal- 
ity. Consequently, if new legal material appears which cannot be classified 
within the existing categories, it is not permissible simply to ignore this new 
legal material: new categories must be formed which will permit this 
new legal material to be understood systematically. Hence the following 
dilemma: Either we place the new concept of the ‘‘internal law of a com- 
munity of states’’ apart from the concept of international law (if one 
wants, like Alf Ross, to restrict the concept of international law exclusively 
to the rules regulating the relations between sovereign legal communities) ; 
or—and this is, by far, better—one must adopt a wider concept of inter- 
national law and then distinguish these two groups within the concept 
of international law. Such expansion, justified by the historical develop- 


5 Hague Academy of International Law, Recueil des Cours, Vol. 30 (1929), V, p. 311. 
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ment of the traditional concept of international law, leads to the dissolution 
of the original mixed concept of international law. We therefore define 
international law as the law of the community of states. This definition 
distinguishes international law, independent of its historically changing 
contents, as the law of a certain community, namely, the community of 
states, from the law of other communities. 

This definition does not overlook the fact that the international commu- 
nity regulates not only the conduct of states, but also that of other com- 
munities, as well as the conduct of certain individuals. But these subjects, 
other than states, have either only a passive status, as they do not partici- 
pate in the making of these rules, or they participate only to a slight degree. 

If one looks, therefore, at international law from the point of view of its 
creation, there can be no doubt that it must be considered as the law of the 
community of states, since it is being created nearly exclusively by the co- 
operation of states. Add to that the fact that the Catholie Church—apart 
from the United Nations, the only generally recognized and permanent 
subject of international law which is not a state—appears as a subject of in- 
ternational law only in its intercourse with states, whereas its essential func- 
tions do not come under positive international law. All the other commu- 
nities, which are not states but can be subjects of international law, are 
either similar to states, like recognized belligerents, or communities ruled 
or controlled by the community of states, such as the trusteeship ter- 
ritories, or communities of states, like the United Nations, that is to say, 
structures composed of states. For these reasons international law is the 
legal order of the community of states in the sense that it proceeds from 
this community; but this legal order can also bind formations which are 
not states, and even foreign-governed formations ® or individuals. 

Hence a strict distinction between the active and the merely passive mem- 
bers of the community of states is necessary. <As subjects of duties all 
members of the community of states are equally subordinated to interna- 
tional law. But as the active members possess the monopoly of the creation 
of international law, the merely passive members of the community of states 
are simply creatures of international law. 

We must further distinguish between the formal concept of international 
law and its concrete form. In the course of history different forms of in- 
ternational law have appeared. Even in antiquity there was a Greek, a 
Mediterranean,’ a Hindu § and a Chinese ® international law. In the later 

6 Thus, correctly, Kunz, ‘‘The Free Territory of Trieste,’? The Western Political 
Quarterly, Vol. I, No. 1 (1948), p. 111. 

7 Phillipson, The International Law and Custom of Ancient Greece and Rome (1911); 
Korff, in Hague Academy of International Law, Recueil des Cours, Vol. 1 (1923), pp. 
5 ff. 

8 Viswanatha, International Law in Ancient India (1935). 

®Siu-Tschoan-Pao, Le droit des gens et la Chine antique (1925). 
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Middle Ages we find not only a Western European, but also an East Euro- 
pean ?° and an Islamic"! international law. All these norms have either 
disappeared or have entered our international law, which has gradually ex- 
panded so as to become the universal international law. 

Finally, it is necessary to delimit the concept of international law vis-a- 
vis the coneept of global law—the law of the World State. Global law is 
the legal order of one state comprising the world. International law as the 
law of the community of states necessarily presupposes a multitude of sov- 
ereign states. By the same token international law is to be distinguished, 
too, from the law of a World Federal State, because the members of a fed- 
eral state can never possess full, but only limited (partial) self-government 
(sovereignty). For that reason the citizens of the member states of a 
federal state are at the same time nationals of the federal state and hence, 
also, subject to the legal order of the federal state, whereas the citizens of a 
sovereign state are exclusively subordinated to their own state. It is, 
therefore, theoretically untenable not to draw a clear dividing line between 
international law and the law of the World Federal State, as long as there 
still are sovereign states. 


10 Taube, in Hague Academy of International Law, Recueil des Cours, Vol. 11 (1926), 
I, pp. 345 ff. 

11 Rechid, ‘‘LZ’Islam et le droit des gens,’’ in Hague Academy of International Law, 
Recueil des Cours, Vol. 60 (1937), II, pp. 375 ff. 


RECOVERY OF JAPANESE NATIONALITY AS CAUSE 
FOR EXPATRIATION IN AMERICAN LAW 


By Tuomas L. BLAKEMORE, JR.* 


A peculiar and difficult nationality problem latent for decades in the re- 
lationship of American to Japanese law suddenly has emerged since the 
Japanese surrender in 1945. Directly involved is the nationality status of 
several thousands of Nisei (American-born individuals of Japanese pater- 
nity) who now are dismayed to discover that certain actions taken by them 
or on their behalf in the course of World War II either have seriously 
clouded their claims to American citizenship or have resulted in an appar- 
ently irrevocable expatriation. Stated briefly, the problem involved is that 
of the effect on American nationality of reacquisition of Japanese national- 
ity obtained through a process known to Japanese law as ‘‘recovery.’’ In 
this article a description first is made of the Japanese legal institution of 
‘‘recovery’’ and its relationship to other phases of Japanese nationality 
law. Consideration then is given to the application to ‘‘recoveries’’ of 
those articles and sections of the American Nationality Acts of 1907 and 
1940 which deal with expatriation. In a final section, certain troublesome 
categories of ostensible ‘‘recoveries’’ as well as ‘‘recoveries’’ obtained dur- 
ing minority are examined, and various possibilities are explored for chal- 
lenging the apparent loss of American nationality which has resulted. 


I. THE JAPANESE PROCESSES OF NATURALIZATION AND OF 
RECOVERY OF NATIONALITY 2 


Japanese nationality may be obtained in various ways. It may be ac- 
quired at birth or by the creation of certain family relationships, such as 
marriage or adoption. It also may be conferred directly by the state upon 
a specific individual through a process generally translated in English as 
““naturalization’’ (Kika)? and through yet another distinct but related 
method called ‘‘recovery of nationality’’ (Kaifuku).* The distinction be- 


*Mr. Blakemore, a member of the Oklahoma Bar, studied Japanese law at Tokyo 
Imperial University as an Associate of the Institute of Current World Affairs. Since 
1946 he has been with the Occupation Forces in Japan. Opinions expressed in this 
article are those of the author in his private capacity and are not to be construed as 
reflecting the view of any Government agency with which he is or has been connected. 

1 The Basie Nationality Statute of Japan is the Kokuseki Ho (Nationality Act) en- 
acted March 15, 1899, in force from April 1, 1899. It is implemented by the Kokuseki 
Ho Shiko Kisoku (Nationality Act Enforcement Regulations), Ordinance No. 26 of Nov. 
17, 1924, in force from Dee. 1, 1924. 

2 Kokuseki Ho, Art. 5 (5). 

Ibid., Arts. 25-27. 
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tween ‘‘naturalization”’ and ‘‘recovery’’ becomes important in the applica- 
tion of provisions of American nationality law, and a detailed description 
of each is required. As will be observed, the two processes differ in respect 
to the procedures followed, the categories of persons to whom they are ap- 
plicable, and finally, in the quality of the nationality rights ultimately 


conferred. 


A. Naturalization 


Under Japanese law ‘‘naturalization’’ oceurs upon the issuance of a 
grant of nationality by the state to an applicant who possesses the proper 
qualifications. The issuance of the grant is left to the discretion of the 
state representative for such matters who, until 1948, was the Minister of 
Home Affairs, and, since the abolition of that office, has been the Attorney 
General. Normally, long residence in Japan is a prerequisite of ‘‘natural- 
ization,’’ although certain categories of aliens, such as those who have been 
born in Japan or are closely related to a Japanese national are favored 
with shorter terms.* An essential requirement for ‘‘naturalization’’ is that 
it be preceded by a voluntary surrender of any foreign nationality then 
possessed by the applicant, or that such foreign nationality be automati- 
cally extinguished by the law of the foreign country concerned as a conse- 
quence of the acquisition of Japanese nationality. Normally, an adult 
alone is eligible for naturalization in his own right, although a minor child 
derives Japanese nationality through the acquisition of nationality of a 
parent, and a wife acquires it through the act of her husband. The 
Japanese Nationality Act denies certain political rights to persons whose 
nationality is derived by the process of ‘‘naturalization,’’ although the 
broad guarantees of political equality contained in the new Japanese Con- 
stitution, in force since 1947, recently have made such discriminations of 
questionable validity.® 


B. Recovery of Nationality 


‘ 


‘*Recovery,’’ like ‘‘naturalization,’’ is a process which serves to confer 
Japanese nationality on a non-possessor, but is of much more limited appli- 
cation. It is available only to former possessors whose earlier Japanese 
nationality has been lost (a) through marriage (when the individual con- 
cerned is a female) to an alien,’ (b) through the failure of parents to apply 
to a Japanese consulate for a reservation of Japanese nationality within 


4Ibid., Arts. 9 and 10. 

5 Ibid., Art. 7 (5). 

6 Art. 14 of the Constitution of Japan provides: ‘‘ All of the people are equal under 
the law and there shall be no discrimination in political, economic or social relations be- 
cause of race, creed, social status or family origin.’’ 

7 Kokuseki Ho, Art. 25. 
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fourteen days of the individual’s birth in a foreign country,® or (ec) through 
an act of renunciation made in certain specified countries by the individual 
concerned, or by his parents on his behalf, or by the individual concerned 
with the consent of his legal representatives.® All other categories of for- 
mer Japanese whose nationality has been extinguished through e¢ireum- 
stances other than those set forth in the provisions authorizing ‘‘recovery’’ 
must re-obtain Japanese nationality through the procedures of ‘‘natural- 
ization.’’ As is the case with ‘‘naturalization,’’ the Attorney General at 
the present time grants permissions for ‘‘recoveries,’’ but his action is more 
a ministerial formality than an exercise of discretion. Prior to 1948 the 
Minister of Home Affairs had this authority, except for a brief period dur- 
ing and immediately after World War II, when it was delegated to the 
eovernor of the prefecture in which the applicant maintained a domicile.'® 

‘*Reeovery’’ occurs upon the issuance by the proper authority of a grant 
of permission in response to an application submitted by the individual 
concerned when he or she is fifteen years of age or older, or, when under 
fifteen, by a parent or grandparent. The application must describe the 
cirecumstanees under which the previously-held Japanese nationality was 
lost, and must also assert that the applicant possesses and intends to main- 
tain a Japanese domicile.'' No oath or pledge of allegiance to Japan is re- 
quired, nor is it necessary for the individual to renounce or establish the 
lack of any other nationality which he or she may happen to possess.’* Nor 
is the maintenance of a domicile for any length of time made a prerequisite 
for an application. 

Through the process of ‘‘recovery’’ there results a full reinstatement of 
the individual in the national family. An individual who has ‘‘reecovered”’ 
his Japanese nationality suffers from none of the limitations of rights im- 
posed upon persons whose Japanese nationality is acquired by ‘‘natural- 
ization.’’ 28 


C. ‘Recovery’? by American-born Persons 


The peculiar importance to American Nisei of the Japanese legal proc- 
esses for re-obtaining nationality requires some explanation. Japanese 


8 Ibid., Arts. 20-2; 26; Kokuseki Ho Shiko Kisoku, Art. 8. 

9 Kokuseki Ho, Arts. 20-3, 26. 

10 The period during which a prefectural governor’s action was possible was June 1, 
1944, to March 1, 1947. See Chokurei No. 351 and Naimu Shorei No. 21 of 1944; 
Chokurei No. 51 of Feb. 19, 1947. 

11 Kokuseki Ho Shiko Kisoku, Art. 8. 

12 Two letters of instructions issued by the Ministry of Home Affairs, dated May 17, 
1934, and March 19, 1936, emphasize this point. The former pertained to the proof to be 
required of a woman formerly married to an alien. The latter concerned the ‘‘recovery’’ 
of a former Japanese who possessed Brazilian nationality. In neither situation was the 
loss of foreign nationality held to be a prerequisite. These are to be found in Kokuseki 
Kaifuku Ni Kansuru Shiryo, published in 1944 by the Ministry of Home Affairs. 

13 Saburo Yamada, in Gendai Hogaku Zenshu, Vol. 35, p. 187. 
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nationality law in general adheres closely to the principles of jus sanguinis, 
However, mainly in an effort to placate American public opinion regarding 
the application of these principles to American-born Nisei, certain qualifi- 
cations have been added. An amendment to the Japanese Nationality Act 
effective as of December 1, 1924, provided that Japanese nationality ac- 
quired at birth would expire at the end of fourteen days unless retained by 
a parental application to a Japanese consulate, supported by certain docu- 
mentary information. Another concession made in the same amendment 
was a procedure whereby Japanese nationality could be discarded at any 
time by an American-born Nisei who resided in the United States through 
a simple statement or act of renunciation made to a Japanese consul. 

Either through an initial failure to retain Japanese nationality obtained 
at birth, or as a result of a later renunciation, a large majority of the Nisei 
in the United States possess no Japanese nationality. When such indi- 
viduals come to Japan, either for travel or residence, their status is that of 
aliens. The Japanese process for regaining nationality is readily available 
to them, however, and constitutes a simple method of becoming a Japanese. 
During the last twenty years approximately five thousand Nisei born in 
America have availed themselves of this method, the great majority taking 
this step after the outbreak of war in 1941. 


II. THe APPLICATION OF AMERICAN NATIONALITY AcTs TO RECOVERIES 


Since the provisions of the present American Nationality Act do not ap- 
ply retroactively to terminate American nationality possessed before its 
going into force in 1941,'* and since ‘‘recoveries’’ of Japanese nationality 
have been obtained by Americans of Japanese ancestry for many years, a 
determination of the expatriating effect of such ‘‘recoveries’’ requires a 
separate consideration of the provisions of the Nationality Act of March 2, 
1907, and the later Act of 1940. 


A. The Act of March 2, 1907 


Section 2 of the Act of March 2, 1907, which remained in effect without 
amendment through January 12, 1941, provided: 


Any American citizen shall be deemed to have expatriated himself 
when he has been naturalized in any foreign state in conformity with 
its laws, or when he has taken an oath of allegiance to any foreign 


‘ 


The inapplicability of the latter clause of Section 2 to ‘‘recoveries’’ of 
Japanese nationality is clear, since no oath of allegiance is required in an 
application for ‘‘recovery,’’ nor is a grant of permission for ‘‘recovery”’ 
followed by any act or statement which in any way might be regarded as an 


9? 


14 54 Stat. 1174, Title I, Sub. Chap. V, Sec. 504; USCA, Title 8, See. 904. 
15 34 Stat. 1228; Code of Laws of the United States (1934 Ed.), Title 8, See. 17. 
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oath. The more difficult question is whether or not an American who has 
regained Japanese nationality through the process described above has 
thereby ‘‘been naturalized in any foreign state in conformity with its 
laws,’’ and is thus expatriated. 

The impossibility of a precise and ever-adequate definition of the condi- 
tion of ‘‘ being naturalized in a foreign state’’ must be recognized. Just as 
there exists no standardized and universal procedure for a state’s ‘‘adopt- 
ing a foreigner and stamping upon him the impress of its own national- 
ity,’’ ?® so there is no single word, common to all languages, for the various 
processes of nations. Every country determines for itself the circumstances 
under which its nationality may be acquired, and in identifying the methods 
of acquisition and the resultant statutes, each country applies whatever ter- 
minology it chooses. The conditions, the procedures, and the results of the 
‘‘adoption’’ of foreigners vary in each country, and in the light of one 
country’s practices, the distinctions of another may appear pointless or 
even nonsensical. Nevertheless, such differences do exist, and it is impos- 
sible to arrive at any truly transcendental definition which can be used to 
determine which processes of a given state, or which terms of a given lan- 
guage, are erroneous. In other words, the ‘‘adoption of foreigners’’ is ex- 
clusively a matter of domestic law, and its description is a matter for 
domestic language. American law provides a process which it identifies as 
‘naturalization,’’ but neither American terminology nor the provisions of 
American law necessarily are duplicated in other countries. 

What meaning, therefore, must be attached to the phrase in Section 2 of 
the Act of 1907 which expatriates one who has been ‘‘naturalized in a for- 
eign state in conformity with its laws’’? Specifically, has a Nisei who ob- 
tained a ‘‘recovery’’ in Japan become ‘‘naturalized’’? Perhaps legislative 
intent can best be determined in this case by a circuitous approach. For 
example, it would be preposterous to conclude that Congress, through this 
language, wished to limit expatriation to situations when the very term 
used in the laws of a foreign state to identify a process was the English 
expression for ‘‘being naturalized’’ or ‘‘naturalization.’’ Also, the desire 
could hardly have been to confine expatriation to those rare instances when 
the method and the results of acquisition of nationality in a foreign state 
might be identical with the process of an alien’s ‘‘naturalization’’ in the 
United States and thus no question at all could arise as to the propriety of 
translation of terms. On the other hand, it is equally unreasonable to sup- 
pose that Congress intended to leave entirely to the nationality laws of 
foreign states (which might include provisions grotesque by American con- 
cepts)*? the exclusive power to specify, describe, and determine all of the 


16 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
(1945 Ed.), p. 1087. 

17 For example, a provision that nationality automatically accrues after a designated 
period of residence. See Hackworth, Digest of International Law, Vol. III, p. 211. 
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conditions which would thereby automatically expatriate American citizens. 
On the contrary, an American citizen in order to lose his citizenship must 
‘‘have been naturalized.’’ As we have seen, this expression has meaning 
only with reference to an institution of American law, for there is no stand- 
ardized and uniform international procedure. 

A more semantically correct restatement of Section 2, in line with what 
alone appears to be a tenable construction of the intention of Congress, is 
the following : 


Any American citizen shall be deemed to have expatriated himself 
when he has, within a foreign state and in conformity with its laws, 
obtained a status similar to that resulting from the process known to 
American law as ‘‘naturalization.”’ 
In short, Congress, by the use in the Act of 1907 of the American legal term 
‘‘naturalized’’ as descriptive of a process of foreign law, provides a meas- 
uring stick for the determination of the existence of conditions which 
would give rise to expatriation. An application of this section, therefore, 
requires first a determination of the scope of the American process of ‘‘natu- 
ralization’’ as it existed in March, 1907, and second, a comparison of this 
process with the Japanese methods of acquiring nationality. In both steps 
—bearing in mind the dual Japanese institutions of ‘‘recovery’’ and 
‘‘naturalization’’—the important issue is the distinction made between the 
process of acquisition of nationality used by aliens, and that used by for- 


‘ 


mer possessors in re-acquiring nationality. 
In determining the nature and scope of the American process of ‘‘natu- 
ralization,’’ other secions of the Act of March 2, 1907, prove helpful: 


Section 3... . any American woman who marries a foreigner shall 
take the nationality of her husband. At the termination of the marital 
relation she may resume her American citizenship, if abroad, by regis- 
tering as an American citizen within one year with a consul of the 
United States, or by returning to reside in the United States, or, if re- 
siding in the United States... by continuing to reside therein. 
(Italics added.) 


Section 5. A child born without the United States of alien parents 
shall be deemed a citizen of the United States by virtue of the natural- 
ization of or resumption of American citizenship by the parent... . 
(Italics added. ) 


These sections indicate that in the Act of March 2, 1907, in force until 
1941, there existed two processes whereby American nationality could be 
obtained, namely ‘‘naturalization’’ and ‘‘resumption.’’ The separate de- 


scription of each and the alternative reference to both establish that they 
were mutually exclusive. 

Consistence is a cardinal principle of statutory construction. If in one 
part of the Nationality Act of 1907 the term ‘‘naturalization 


9? 


clearly ex- 
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‘ 


cludes the ‘‘resumption of citizenship,’’ it follows, in the absence of con- 
trary evidence, that the verbal form ‘‘naturalized’’ as found in another 
part contains a similar limitation in meaning. In other words, the condi- 
tion or status of ‘‘being naturalized in a foreign state’’ as deseribed in 
Section 2 would not inelude a condition corresponding to that of having re- 
sumed the nationality of that foreign state. 

The application of Section 2 of the Act of March 2, 1907, comes down to 
the degree of resemblance between the American process of ‘‘resumption”’ 
in 1907 and the Japanese process of ‘‘recovery’’ which existed in 1907 and 
has been unchanged since then. There are striking similarities. Both 
processes are invoked by a former national upon the dissolution of her 
marriage to a foreigner.‘* Both restore full rights of citizenship, in con- 
trast to the limited nationality rights of ‘‘naturalized’’ persons under both 
Japanese and American law.'® While in 1907 only the Japanese process 
applied to other categories of former nationals whose expatriation had re- 
sulted from other methods than marriage to a foreigner, eleven years later 
a similar provision appeared in American law.*° 

Therefore, the conclusion can be drawn that the scope of application of 
Section 2 of the Act of March 2, 1907, did not extend to ‘‘recoveries’’ of 
Japanese nationality, and that those ‘‘reecoveries’’ occurring during the 
effective period of this act, namely from March 2, 1907, until January 12, 
1941, did not result in the expatriation of persons who were otherwise 
American citizens.** 


B. The American Nationality Act of 1940 


Section 401 of the Nationality Act of 1940,?* in effect from January 13, 
1941, provides: 


A person who is a national of the United States, whether by birth or 
naturalization, shall lose his nationality by: 


18 Kokuseki Ho, Art. 25; Act of March 2, 1907, See. 3. 

19 Footnote 13, above; Hyde, op. cit., p. 1117, citing Executive Order of Aug. 4, 1930, 
and See. 140 of the Consular Regulations of the United States as of August, 1940. 

20 See. 4 (12) of the Act of June 29, 1906, as amended May 9, 1918, 40 Stat. 545. 

21 Two cases in which contrary interpretations were made shortly before World War 
II are those of Tsuyoshi Mino and Kazuo Minami, files 130.6 and 130, respectively, of the 
Tokyo Consulate. Both interpretations were supported by Instructions of the Depart- 
ment of State. The circumstances under which these precedents were established as well 
as the language used in correspondence indicates that the distinctions between the Japa- 
hese processes of ‘‘recovery’’ and ‘‘naturalization’’ were not clearly understood and 
that an adequate description of the problem was not made to the Department of State. 
It is also clear that the expatriated individuals, far from opposing the interpretation of 
the consul, weleomed it as affording a solution to the otherwise difficult problem of divest- 
ing themselves of American nationality. In a sense, the instructions of the Department 
Were issued in the absence of adequate information and were never tested by the fire of 
criticism. 

22 54 Stat. 1168; USCA, Title 8, Sec. 801. 
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(a) Obtaining naturalization in a foreign state . .. upon his own 
application. . . 

(b) Taking an oath or making an affirmation or other formal decla- 
ration of allegiance to a foreign state; .... 


‘ 


The inapplicability to ‘‘recoveries’’ of Japanese nationality of Section 
401(b) is as evident as was that of the similar ground for expatriation 
stated in the Act of March 2, 1907. The process of ‘‘recovery’’ requires no 
‘‘oath, affirmation or formal declaration of allegiance.’’ However, just as 
in the consideration of the provisions of the earlier American Act, the ques- 
tion arises as to whether or not a ‘‘recovery’’ of Japanese nationality con- 
stitutes an ‘‘obtaining of naturalization in a foreign state’’ within the 
meaning of Section 401(a) of the Nationality Act of 1940. 

In contrast to the Act of March 2, 1907, there is in the Act of 1940 a 
specific definition of the term ‘‘naturalization.’’ Section 101 of the Act 
provides: 


For the purposes of this Act ... (c) The term ‘‘naturalization”’ 
means the conferring of nationality of a state upon a person after birth. 


Normal construction of this definition would include all acquisitions of 
nationality after birth, irrespective of method. Such an interpretation is 
reinforced by the complete absence in the Nationality Act of 1940 of ref- 
erences to the process of ‘‘resumption’’ which were found in the Act which 
it replaced. Although there continue to be differences in the requirements 
made of former citizens and of aliens for the obtaining of American na- 
tionality, both categories of persons act through a single process termed 
‘‘naturalization.’’ 

Still, the contention possibly might be made that the Japanese process 
of ‘‘recovery’’ of nationality does not produce a loss of American nation- 
ality under Section 401(a), in that it does not constitute a ‘‘conferring of 


23 Unessential portions were deleted to simplify the presentation of the problem of in 
terpretation. The full text of this subsection is as follows: 


(a) Obtaining naturalization in a foreign state, either upon his own application 
or through the naturalization of a parent having legal custody of such person: 
Provided, however, That nationality shall not be lost as the result of the naturaliza- 
tion of a parent unless and until the child shall have attained the age of twenty-three 
years without acquiring permanent residence in the United States: Provided further, 
That a person who has acquired foreign nationality through the naturalization of his 
parent or parents, and who at the same time is a citizen of the United States, shall, 
if abroad and he has not heretofore expatriated himself as an American citizen by 
his own voluntary act, be permitted within two years from the effective date of his 
[sic] Act to return to the United States and take up permanent residence therein, 
and it shall be thereafter deemed that he has elected to be an American citizen. 
Failure on the part of such person to so return and take up permanent residence in 
the United States during such period shall be deemed to be a determination on the 
part of such person to discontinue his status as an American citizen, and such person 
shall be forever estopped by such failure from thereafter claiming such Americal 
citizenship; .... 


| 
| 


n 


RECOVERY OF JAPANESE NATIONALITY 449 


nationality’’ within the meaning of the definition of Section 101. It could 
perhaps be argued that a ‘‘recovery’’ of Japanese nationality is funda- 
mentally different from a ‘‘naturalization,’’ as evidenced by the difference 
in result. A person who ‘‘recovers’’ gets a completely unqualified nation- 
ality status such as an alien can never obtain, and the perfect title to Japa- 
nese nationality secured by a recoveree could be cited as proof that his 
former nationality has revived. In other words, since a ‘‘recovery’’ of 
Japanese nationality produces a status such as can otherwise be obtained 
only by birth, ‘‘recovery’’ really is a reactivation of a dormant nationality 
conferred by birth. ‘‘Reeovery’’ by this argument would not be a ‘‘econ- 
ferring of nationality after birth’’; it would be a revival of nationality con- 
ferred at birth, and hence would constitute no ground for expatriation 
under the American Act of 1940. 

Such an argument would appear to take advantage of a coincidence 
rather than rest on a basic distinction. There may be as many classifica- 
tions of nationals as Japanese lawmakers are able to devise, and one eate- 
gory of Japanese may enjoy political rights denied to another. While it is 
true that ‘‘naturalization’’ and ‘‘recovery’’ produce different nationality 
statuses, in both cases these are obtained as the result of new grants of per- 
mission from the Japanese Government. Nothing is ‘‘revived.’’ It is an 
immaterial coincidence that the political rights of a Japanese national by 
birth, and those of one whose nationality stems from ‘‘ 
to be identical. 

We must conclude that Section 401(a) of the American Nationality Act 
of 1940—in effect on and after January 13, 1941—applies to a ‘‘recovery’’ 
of Japanese nationality made thereafter, and such a ‘‘recovery’’ results in 
the loss of American nationality in all cases in which the legality of the 
‘‘recovery’’ is not otherwise assailable. . 


‘ 


recovery’ happen 


III. Tue Errect or OSTENSIBLE RECOVERIES 


Unfortunately the problem of the nationality status of the Nisei who has 
regained Japanese nationality does not end with conclusions as to the mean- 
ing of certain phrases in American law. An investigation of Japanese 
practices concerning the conferring and recording of ‘‘recoveries’’ shows 
at least five situations in which the legal adequacy of the purported ‘‘re- 
covery’’ to expatriate may still be questioned. They are the following: 


(a) When a Family Register Record ** contains no report of a ‘‘reeov- 
ery’’ which in fact has been granted by a competent official. 


24 The Family Register Record system is one of the interesting features of Japanese 
law. Every Japanese possesses a personal record which is kept, together with the ree- 
ords of other members of his legal family, at a municipal office. On this record are 
reported vital facts such as date of birth, name of spouse, offspring, period of military 
service, criminal record, ete. These records are consulted frequently and the submission 
of copies of one’s Family Register Record in connection with applications for employ- 
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‘ ’ 


(b) When a Family Register Record reports a ‘‘reeovery’’ which in 
fact was never obtained from a competent official. 

(ec) When ‘‘recovery’’ was permitted by a competent government offi- 
cial, but no application therefor was made by a legally authorized 
person. 

(d) When a ‘‘reeovery’’ has been obtained during minority. 

(e) When the application for a ‘‘reecovery’’ was submitted under 
duress. 

The legal effect of a purported ‘‘recovery’’ in each of the above situations 
requires separate consideration, but certain general observations can be 
made concerning the effect of irregularities. In order to result in a loss of 
American nationality, the ‘‘naturalization in a foreign state’’ which is de- 
scribed in subsection (a) of Section 401 of the Nationality Act of 1940, 
obviously must be a valid and effective naturalization. It is not the at- 
tempt at naturalization in a foreign state, or even the acquisition of a status 
which appears to be naturalization, which serves to divest a person of his 
American nationality. That result follows only from fully consummated 
naturalization which meets every essential requirement of the law of the 
foreign state. Therefore, when American nationality is clouded by an 
ostensible ‘‘naturalization in a foreign state,’’ an individual may free him- 
self from the inference of expatriation arising from the provisions of the 
above section and subsection by demonstrating that the acts taken by him 
or on his behalf actually do not achieve the result of naturalization under 
the laws of that particular foreign state. 

The procedures which could be utilized in controverting an ostensible 
naturalization could be either American or those of the foreign state whose 
nationality appears to have been conferred. For example, an individual 
whose name was entered on a naturalization register through a clerical mis- 
take might prove this fact either to an American court or consular official 
or to a foreign legal or administrative agency empowered to make a cor- 
rection. If it is American nationality which the individual is desirous of 
establishing rather than the lack of a foreign nationality which only inci- 
dentally would affect his American citizenship, it would seem that the 
primary determination of the existence or non-existence of legally exoner- 
ating circumstances (such as mistake, fraud or duress) should rest with 
American consular officials. But, as will be discussed more fully hereafter, 
in the absence of a satisfactory consular consideration of problems regarding 
‘recoveries,’ individual Nisei have been compelled to take the unprece- 
dented course of seeking Japanese rather than American consular assist- 
ance in clarifying their American citzenship.*® 


ment, marriage negotiations, etc., is a general practice. Registration normally is lim 
ited to Japanese nationals, and the inability or reluctance of an individual to provide a 
copy of his record would usually arouse suspicion of one who purported to be a Japanese. 

25 The curious fact of recourse to Japanese legal process in connection with the con- 
firmation of American citizenship has not escaped the attention of the Japanese press 
See Tokyo Shimbun for Oct. 20 and Dec. 22, 1947. 
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A. The Effect of an Unrecorded Grant of Permission to ‘‘Recover’’ 


As was described above, until 1948 a ‘‘recovery’’ of Japanese nationality 
occurred when, and only when, permission to ‘‘recover’’ was granted by the 
Minister of Home Affairs (excepting a short period during and immediately 
after World War IT, when this power was exercised by the governor of the 
prefecture in which the individual concerned was domiciled). Japanese 
law requires no act of acceptance of a grant of ‘‘recovery’’ on the part of 
the individual concerned or a relative who applied on his behalf, nor is any 
official registration of the grant necessary. The government grant of per- 
mission completes and consummates ‘‘recovery’’ as of the date of issuance. 

The ultimate sources of proof of the existence of grants of permission to 

‘‘recover,’’ other than original documents, are the files and records of the 
proper government agencies. The Archives and Documents Section of the 
Japanese Ministry of Home Affairs (now incorporated in the Attorney 
reneral’s Office) kept records which contain copies of applications, corre- 
spondence, and grants of ‘‘recoveries,’’ as well as a chronological roster of 
individuals who have ‘‘recovered’’ Japanese nationality during those 
periods when the Minister of Home Affairs has been empowered to author- 
ize ‘‘recoveries.’’ This section also maintains a chronological roster of 
‘‘recoveries’’ granted by various prefectural governors during the term in 
which this authority was afforded. 

The existence and significance of the government records referred to 
above appear to have escaped the attention of American consular officials 
stationed in Japan before World War IT.%* The sole and final source of 
authoritative information concerning nationality was thought to be a com- 
pletely different category of records pertaining to individual families. 
While it is true that the Family Registration Act provides for a report to a 


‘ 9? 


Family Register Record Custodian of a grant of permission to ‘‘recover 
within a ten-day period after such grant has occurred, this recording re- 
quirement bears no relationship either to the creation or the continuing 
b 


validity of the ‘‘recovery’’ obtained. Failure to perform the reporting 
duty merely exposes the neglectful partvy—presumably the applicant for 
the ‘‘reeovery’’—to the fines and punishments provided in the Family 
Registration Act itself. Lack of a report, or an unseasonable report of a 
‘recovery’? to a Family Register Record Custodian is in no sense fatal or 
even material to the effect of the ‘‘recovery.’’*7 Reeorded or unrecorded 
in a family register, a ‘‘recovery’’ has legal validity and therefore will 


produce expatriation under the American Nationality Act of 1940. 


*6 Note 21 above. 
*7 Matsuo Nemoto, Kosekiho, 1939, pp. 25-26 and 33. 
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B. The Effect of an Erroneous Report of ‘‘Recovery’’ ona Family Register 
Record 


The reverse of the situation discussed in the previous paragraph occurs 
when a Family Register Record contains a report of a ‘‘recovery’’ which 
has never been granted. In practice, the report of a ‘‘recovery’’ usually is 
transmitted to the proper Family Register Record Custodian and thus ap- 
pears on the record of the individual concerned. A certified copy of a 
Family Register Record therefore is a convenient, although definitely sec- 
ondary, form of evidence of the existence of a ‘‘recovery.’’ It would have 
probative value only when primary records of competent government offi- 
cials were unavailable. In cases where it can be demonstrated that the 
records of the Ministery of Home Affairs or those of the prefectural gov- 
ernments having jurisdiction over the place of domicile of the individual 
concerned report no ‘‘recovery,’’ contradictory recitations in a Family Reg- 
ister Record may be disregarded by one and all as obvious and harmless 
errors.*® 


C. The Effect of Grants of Permission to ‘‘Recover’’ Made to Individuals 
Who Did Not Petition Therefor 


In a number of cases an individual whose ‘‘recovery’’ of nationality was 
authorized by the Minister of Home Affairs or a prefectural governor has 
later asserted that this ‘‘recovery’’ was not obtained on his own appli- 
eation or that of a person legally entitled to act on his behalf. During 
World War II some Japanese families were over-zealous in attempting to 
secure for American-born members residing in Japan the advantages of a 
Japanese nationality status. Either in ignorance of the provisions of law, 
or despite knowledge, unauthorized relatives have petitioned directly for 
the restoration of nationality of a family member, and in a number of 
instances Japanese officials have acted quite erroneously in granting per- 
missions to ‘‘recover.’’ This form of administrative error produces no 
legal effect whatsoever in the opinion of Japanese authorities.*® It is void 
ab initio, is not susceptible to ratification or prescription, and under 
Japanese law can be ignored under all cireumstances.*° <A ‘‘recovery’’ so 
obtained being completely ineffectual under Japanese law, it follows that 
it could not produce expatriation under subsection (a) of Section 401 of 
the Nationality Act of 1940, since this result flows only from successful 
acquisitions of foreign nationality. 


28 Errors of this sort have arisen from the failure of custodians to demand proof be- 
fore entering reports of ‘‘recoveries’’ and perhaps from a mistaken assumption that a 
return to Japan of a relative was sufficient to constitute a revival of that individual’s 
nationality. 

29 Tatsukichi Minobe, in Gyoseiho Satsuyo (1942 ed.), Vol. 1, p. 193; Jiro Tanaka, in 
Gyosei Koi no Kashi (Hogaku Kyokai Zashi, Vol. 49, Issue 2, p. 67). 

30 Minobe, cited above, p. 175; Tanaka, cited above, p. 20. 


i 

f 

j 


\w 


RECOVERY OF JAPANESE NATIONALITY 453 


The difficulty arises in determining when this condition obtains. In 
situations where it is apparent from the face of the application for a ‘‘re- 
covery’’ that it was submitted neither by the individual who is to recover 
nationality nor by a parent or grandparent, there can be no question as to 
the void nature of the application, and an American consular official can 
properly ignore even the recorded grant of permission which results from 
such an application. Usually it is not clear from the face of the instrument 
that the signature and seal which purport to be that of the recovering indi- 
vidual were, in fact, not his or were not affixed by a person legally entitled 
to act on his behalf. Extraneous proof is required, and it is readily under- 
standable that to non-Japanese this could be difficult to comprehend and 
evaluate. In a number of cases when Nisei have asserted that this situa- 
tion exists, the American Consulate in Yokohama has required, as a practical 
solution, that proof of forgery or misuse of seal be made to a Japanese 
instrumentality competent to correct nationality records, and that any void 
recitations which serve to cloud the individual’s true nationality status be 
sponged from such records. Although in a strict legal sense such cases 
also are of a primary concern to American consular officials, the availability 
of Japanese relief and the practical difficulties which would accompany any 
other course probably justify this procedure. Several hundred actions for 
the correction of records have been filed by Nisei in the Tokyo District 
Court, and at the date of completion of this article, in a number of cases 
judgments have been rendered to the effect that a recorded ostensible ‘‘re- 
covery’’ is void, in that it did not result from an act of the individual 
concerned. 


D. Recoveries Obtained during Minority 


Japanese law provides two procedures whereby a ‘‘recovery’’ of nation- 
ality may be obtained by an individual in his own right during minority. 
When the person concerned is under fifteen years of age, an application for 
his ‘‘recovery’’ must be made by a parent or grandparent; when fifteen 
years of age or over, the individual acts on his own behalf.*! Obviously, 
until a minor has attained the age of fifteen, no actions taken by him or in 
his name in regard to ‘‘recovery’’ could produce expatriation under sub- 
section (a) of Section 401 of the Nationality Act of 1940, for under Japa- 
nese law no minor could lawfully obtain the ‘‘naturalization in a foreign 
state . . . upon his own application’’ which is required by that section. 

The effects which will follow from a ‘‘recovery’’ secured after the age of 
fifteen, but within the period of the individual’s minority, are not clear 
from the Nationality Act of 1940. Section 407 of that Act, in providing a 
special disability for certain categories of minors, states that ‘‘no national 
under eighteen years of age can expatriate himself under subsections (b) 


31 Koseki Ho Shiko Kisoku, Art. 8. 
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to (g) inelusive, of Section 401°’; but, it will be noted, Section 407 thereby 
excludes subsection (a) under which expatriation through naturalization 
occurs. Section 401 itself contains nothing which would suggest a depar- 
ture from the conventional age of majority in determining the capacity for 
expatriation through naturalization in a foreign state. 

The official policy of the Department of State regarding 
made during minority has changed twice since 1946. At first it was held 
that the usual rules regarding minority would apply in the absence of 
specific changes of the Nationality Act of 1940. Individuals who had re- 
acquired Japanese nationality when under the age of twenty-one were not 
regarded as expatriated. This construction was reversed in February, 
1947, by a ruling from the Department of State to the effect that ‘‘any 
supposed ineapacity of a minor to act on his own behalf in naturalization 
is fanciful.’’** Literally applied, this doctrine expatriated everyone who 
had affixed a signature on a naturalization petition regardless of his age. 
Fortunately, Japanese limitations regarding the minimum age for personal 
submissions of applications for recoveries operated to protect the citizen- 
ship of American children under the age of fifteen, but those Nisei whose 
Japanese nationality had been obtained between the ages of fifteen and 
twenty-one were held to be expatriated. American consular officials in 
Japan, in compliance with this harsh and dubious ruling, found it neces- 
sary to rescind clearances given in several hundred cases. Individual Nisei 
who had been given employment with the Allied Occupation as American 
citizens were forced to surrender their jobs, and others who had been re- 
turned to America on the basis of a finding of citizenship were faced with 
the prospect of deportation. Eventually, in the spring of 1948, this con- 
struction regarding minority was revoked. The earlier view which recog- 
nizes the usual rules pertaining to majority is now applied at the present 


recoveries’ 


time. 


E. Duress in ‘‘Recoveries’’ of Japanese Nationality 


No one acquainted with the conditions which existed in Japan during 
World War II will be surprised to learn that some of the ‘‘recoveries’’ ob- 
tained after December 7, 1941, are now asserted to have resulted from 
duress. Japan at war gave scant consideration to the rights and well- 
being of residents who, although of Japanese descent, were American citi- 
zens. In contrast with the evacuation, internment and deportation policies 
of the United States, the Japanese Government refused to intern Nisei or 
permit repatriation to America. 

Oddly enough it was this absence of internment which worked to the dis- 
advantage of those Nisei who possessed only American nationality. They 


32 Abstract of Passport Laws and Precedents No. 4.4B of Feb. 5, 1947, to be found in 
Passport Code. 


RECOVERY OF JAPANESE NATIONALITY 455 


were thereby turned loose to shift for themselves in a society where proof 
of Japanese nationality was frequently an essential for survival. The 
position of a Nisei who had only American nationality was quite different 
from that of one who held dual nationality, for it was the lack of Japanese 
nationality, rather than the fact of possession of American nationality, 
which produced complications. As long as an individual had only Amer- 
ican nationality—a condition which, it should be noted, resulted from an 
earlier decision on his part or that of his parents that he should be an 
American alone—he lacked the Family Register credentials without which 
it was difficult or at times impossible to obtain food, clothing, employment 
and housing, and to study or travel. And the reluctance of such an Amer- 
ican to take the step necessary to acquire such credentials, namely, to revive 
the Japanese nationality given to him at birth, could well have exposed him 
to powerful combinations of family and social pressures and even have in- 
duced active police oppression. To a people as steeped in nationalism and 
as devoted to the doctrines of jus sanguinis as were the Japanese, the failure 
of a member of their own race to conform to the accepted pattern of an 
Imperial subject was an attitude akin to apostasy. It is no wonder that 
among the persons who obtained ‘‘recoveries’’ during World War II there 
are those who now contend that their actions were forced. This assertion 
necessitates a consideration of the legal concept of ‘‘duress’’ as applicable 


to such ‘‘recoveries.’’ 


(1) Duress defined : 

Duress such as would afford a release from the effects of a ‘‘recovery’’ of 
Japanese nationality probably should be defined in accordance with Japa- 
nese substantive law, since the existence of the act to be avoided is gov- 
erned by that law. American standards and principles seem always to 
have been applied, however, in past cases in which American agencies have 
considered the existence of duress productive of a loss of American 
nationality. 

In terms of the practical legal result, the differences between Japanese 
and American concepts of duress appear to be negligible. In Japanese 
law duress is present when a threat is made or pressure is applied, regard- 
less of the means or method, if the threat or pressure is improper and as a 
result thereof a person is compelled to perform a legal act.** A case of 
duress of a general social or economic character on relationships other than 
those of business appears never to have been presented to the Japanese 
Supreme Court, but the voidability of actions taken thereunder is clear 
from the general principles stated in the Civil Code.** In American law, 
duress is present when circumstances exist which deprive an individual of 

83 Horitsu Jisho (Watanabe), defining Duress (Kyohaku). Also, Gendai Hogaku 
Zenshu, Vol. 3, pp. 223-224, citing Supreme Court Case No. 1529 of November 28, 1904. 

84 Civil Code, Art. 96. 
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the free exercise of his will power.*®° The inability to provide rigid and 
mechanical tests and standards whereby this condition is to be determined 
is generally admitted, and accepted concepts permit a cancellation of acts 
done under duress of even an intangible variety. 

(2) Proof of duress: 

Nisei who assert duress in connection with ‘‘recoveries’’ of Japanese na- 
tionality have been greatly disappointed by the policy of the Department 
of State in regard to standards of proof. In cases of duress American 
consular practice calls for an examination by a consular official whose con- 
clusions are guided by instructions from the Department of State as to the 
nature of duress and by Departmental precedents. He can make no de- 
cision, however, and must refer the matter to Washington. The initial case 
in which such an assertion of duress was considered in regard to a ‘‘re- 
eovery’’ came in 1946. Therein a Nisei described, with elaborate docu- 
mentation, a ‘‘recovery’’ for which he finally had applied after six months 
of resistance to periodic police interrogations, arrests, unemployment, great 
privation, threats of eviction from his home, and a variety of other pres- 
sures applied to him, his wife who was seriously ill, and their small children, 
all attributable to his refusal to request a restoration of his Japanese na- 
tionality after the outbreak of war. The American Consulate in Yoko- 
hama, after a careful consideration of the evidence submitted, recommended 
that a finding of duress be made. The Nisei’s application for registration 
as an American citizen, however, was refused by the Department of State 
in Washington, which instructed the Consulate that such facts could not 


36 


constitute ‘‘duress in the legal sense.’ 
This ruling varies from the established concepts of American law as 
stated in American Jurisprudence, Vol. 17, page 833: 


There is no legal standard of resistance with which the person acted 
upon must comply at the period of being remediless for a wrong done 
to him, and no general rule as to the sufficiency of facts to produce 
duress. . . . Duress is to be tested, not by the nature of the threats, 
but rather by the state of mind induced thereby in the victim. The 
means used to produce that condition, the age, sex, state of health, and 
mental characteristics of the injured party are all evidentiary, merely, 
of the ultimate fact in issue, of whether such person was bereft of the 
free exercise of his will power. Obviously what will accomplish this 
result cannot justly be tested by any other standard than that of the 
particular person acted upon. 


Even as defined above, probably only a small percentage of the applica- 
tions for ‘‘recovery’’ made during World War II by Nisei in Japan could 
be found to have occurred under duress. Most individuals, for reasons of 
their own, elected to regain Japanese nationality under conditions and at 
times when a freedom of choice existed. While one can sympathize with 


3517 American Jurisprudence, p. 873. 
36 Case of Leslie Nakashima. 
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the desire of ex-Americans to regain their citizenship, there is no question 
but that in most cases individuals are irrevocably bound by the actions they 
have taken. 

In order to arrive at just decisions regarding duress, elasticity in forms 
of proof is as important as latitude in definition of the concept. Only 
rarely are courts or administrative agencies fortunate enough to have be- 
fore them cases of the classic ‘‘shotgun’’ variety. Frequently they find it 
necessary to infer and to extrapolate upon the basis of many and sometimes 
apparently insignificant facts, in order to determine the ultimate issue— 
the state of mind under which the complaining party acted. In regard to 
‘‘recoveries”’ 
proof are particularly acute. The lapse of years plus the lack of sub- 
poena power of a consular investigator inevitably force a greater reliance 
on secondary forms of evidence than would normally be admissible in 
judicial practice. Yet it is an interesting fact that in recent months Amer- 
ican courts themselves have shown a surprising liberality in admitting the 
existence of duress in renunciations of American nationality which took 
place in relocation centers in America during the war. They have recog- 
nized that a supercharged atmosphere existed in such camps, and that under 
such circumstances pressures upon individuals, which at other times would 
not constitute duress, nevertheless produced that result.*’ 


obtained in Japan during the war years, the problems of 


Logically and legally it is equally as permissible for an American ad- 
ministrative agency to follow judicial precedent by recognizing what is 
almost a self-evident fact, namely, that any American who was in Japan 
during the war years and who made an open assertion and defense of his 
nationality would be exposed to strains and pressures. In passing upon 
actions taken by individuals living under such conditions, American con- 
sular officials should be free to consider whatever evidence is cogent and 
available, and great weight should be given to their conclusions regarding 
the existence of duress. This, unfortunately, is not the present policy or 
procedure of the Department of State. In not one of the several score of 
cases in which consular officials in Japan have found duress to exist and 
have so stated in the transmittal of petitions, has this conclusion been ac- 
cepted by the Department of State in Washington. For all practical 
purposes relief from duress is not possible at the present time through 
American administrative procedures, and individual Nisei are forced to seek 
other forums and processes in an attempt to establish the fact that their 
‘recoveries’? were the product of coercion. 

(3) Relief from Japanese agencies: 

The alternative sources of relief most convenient to Nisei in Japan are 
the Japanese administrative agencies and courts which are empowered to 


cancel ‘‘recoveries.’’ Unfortunately, under Japanese process, more is re- 


87 Tadayasu Abo v. Clark, U. S. Dist. Ct., N. D. Calif., 77 Fed. Supp. 806; this 
JOURNAL, Vol. 42 (1948), p. 940. 
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quired in the removal of a voidable administrative action than a simple 
withdrawal or avoidance of the application upon which such action was 
based. A competent administrative official having acted in his official ea- 
pacity, the grant of permission to ‘‘recover’’ is on the record and is valid. 
Nullification must occur through either an administrative or judicial ean- 
cellation. In either instance the effect under Japanese law is retroactive. 
The administrative action becomes inoperative from the date of its initial 
issuance and, when viewed from a point in time after such a cancellation has 
oceurred, the legal condition is the same as though no administrative grant 
of permission was ever made.** Such an avoided ‘‘recovery,’’ therefore, is 
ineffective ab initio, and could not constitute a ‘‘naturalization in a foreign 
state’’ such as would expatriate an American. Attested copies of cancella- 
tion judgments, or officially certified statements of custodians of ministerial 
or prefectural governmental archives to the effect that cancelled ‘‘recoy- 
eries’’ have been stricken from the records, should be adequate proof for 
American consular officials. 

Until the going into force of the new Japanese Constitution on May 3, 
1947, a judicial attack on a grant of ‘‘recovery’’ was not possible in Japan, 
as no civil or administrative court had jurisdiction over actions challenging 
nationality grants. Nor did a procedure exist for forcing an administrative 
reconsideration.*® The sole avenue of relief lay in petition to the Minister 
of Home Affairs for a voluntary administrative cancellation of his earlier 
action or that of the prefectural governor. Under Article 81 of the new 
Constitution, a judicial review of all administrative actions is guaranteed, 
but whether this provision extends to actions taken before the effective date 
of the Constitution is a neat question, as is also that of the period of limita- 
tions which will govern in challenges of administrative acts which oecurred 
before 1947. 

Both methods—petition and court action—have been attempted by Nisei. 
A number of actions are pending before the Tokyo District Court in which 
the stated cause of action is the avoidance of a ‘‘reeovery’’ allegedly pro- 
duced under duress. No decisions have yet been rendered, and it is difficult 
to predict the attitude which will be taken in response to this unprecedented 
variety of suit. 

(4) Actions before Federal courts: 

Should Japanese courts and administrative agencies fail to afford relief 
in cases of ‘‘recoveries’’ obtained under duress, the final recourse open to 
an individual would be an action before a Federal District Court in the 
United States. Here also there are peculiar complications and practical 
difficulties. While the American Nationality Act of 1940 authorizes the 


88 Minobe, cited in note 29 above, pp. 204-6. 

89 The Court of Administrative Litigation exercised limited jurisdiction over certain 
specified categories of cases which did not include nationality actions. Gyosei Saiban Ilo, 
Art. 15. See also Sogan Ho, Statute 106 of Nov. 10, 1890. 
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issuanee of special certificates of identity which authorize entry into the 
United States for the purpose of litigation of a nationality claim, the mere 
presence and personal testimony of a Nisei in an American court probably 
would not afford sufficient proof. The establishment of duress always is a 
difficult matter, and in eases of ‘‘recoveries’’ it may be a tremendous task 
to reproduce to the satisfaction of an American judge, unacquainted with 
the peculiar circumstances which existed in Japan in the course of World 
War II, those social, economie and political considerations which may have 
combined to produce pressure upon an individual. Even tangible evidence 
such as that of police abuse, influences of family members, refusals of em- 
ployment, orders of eviction, et cetera, also could be presented before an 
American court only with greatest difficulty and expense. Nevertheless, 
such actions have been filed by affected individuals with the encouragement 
of American organizations interested in Nisei problems and civil liberties. 
Doubtless these litigants are heartened by recent Federal court decisions 
which recognize a similar variety of duress as applied to Nisei in relocation 
camps in America in the course of World War II.*° 


CONCLUSIONS 


Acquisitions of Japanese nationality by the process known to Japanese 
law as ‘‘recovery,’’ if occurring after the going into force of the American 
Nationality Act of 1940 and by a person who has attained majority, pro- 
duce a loss of American nationality. However, certain categories of osten- 


sible ‘‘recoveries’’ are void and may be disregarded by American consular 
officials upon the submission of proper evidence. Other ‘‘recoveries’’ are 
voidable for reasons of duress, and expatriation may be avoided by proof 
of such duress either to American or Japanese agencies. At the present 
time rigid standards of proof of duress, inconsonant with general American 
legal principles, are applied by the Department of State, and individuals 
are secking cancellations of ‘‘recoveries’’ by competent Japanese courts or 
administrative agencies which will serve to clarify American nationality 
status. Actions before American courts, although a final possibility for 
contesting expatriation when other means have failed, will present formid- 
able problems of proof on issues of duress. 

40 Inoue v. Clark, U. S. Dist Ct., S. D. Calif., 73 Fed. Supp. 1000; this Journat, Vol. 
42 (1948), p. 492. 
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NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YvuEN-uI LIANG * 


REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE UNITED NATIONS 


The International Court of Justice on April 11, 1949, gave its unanimous 
opinion that, in the event of an agent of the United Nations in the per- 
formance of his duties suffering injury in circumstances involving the re- 
sponsibility of a Member (or a non-member) State, the United Nations 
as an organization has the capacity to bring an international claim against 
the responsible de jure or de facto government with a view to obtaining the 
reparation due in respect of the damage caused the United Nations. By a 
majority of eleven, with four judges dissenting, the Court also gave its 
opinion that the United Nations has the capacity to claim reparation due in 
respect of the damage caused to the victim or to persons entitled through 
him. The Court by ten votes to five gave its further opinion that when the 
United Nations as an organization is bringing a claim for reparation of 
damage caused to its agent, it can only do so by basing its claim upon a 
breach of obligations due to itself; and that respect for this rule will usually 
prevent a conflict between the action of the United Nations and such rights 
as the agent’s national state may possess, and thus bring about a reconcilia- 
tion between their claims.’ 

This advisory opinion was given in response to a request made by the 
General Assembly of the United Nations on December 3, 1948. As the text 
of this opinion is printed elsewhere in this issue of the JouRNAL, it will be 
the primary purpose of this note to describe the proceedings in the General 
Assembly and its Sixth Committee which led to the adoption of the reso- 
lution containing this request, and to summarize some of the views expressed 
by the Member States in the proceedings before the Court. 


I. Submission of the Question by the Secretary General 


The subject of reparation for injuries suffered in the service of the 
United Nations was placed on the agenda of the third session of the Gen- 
eral Assembly at the request of the Secretary General.? His action was 


* Director, Division of Development and Codification of International Law, United 
Nations Secretariat. Acknowledgment is made to Mr. F. Blaine Sloan, Mr. H. T. Liu 
and Mr. Roberto Herrera for assistance in the preparation of the notes. 

1 Reparation for Injuries Suffered in the Service of the United Nations, Advisory 
Opinion. I.C.J. Reports, 1949, p. 174; this JouRNAL, p. 589. 

2U. N. Does. A/650, A/BUR/102, Sept. 21, 1948. 
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prompted by the series of tragic events which had occurred in Palestine 
resulting in the death or serious injury of eight agents of the United Na- 
tions.* These incidents had culminated on September 17, 1948, with the 
assassination of Count Folke Bernadotte, United Nations Mediator in Pales- 
tine, and Colonel Serot, a United Nations observer from France. The See- 
retary General emphasized that these deaths raised ‘‘more urgently than 
ever before, the question of what the United Nations shall do to make cer- 
tain, so far as is humanly possible, that its representatives will enjoy a 
maximum amount of protection in the future while performing their duties 
in areas of physical danger.’’ * 

At the 142nd plenary meeting of the General Assembly the question of 
reparations, upon the recommendation of the General Committee, was re- 
ferred to the Sixth Committee for consideration.® The Sixth Committee 
had before it a Memorandum submitted by the Secretary General which 
described the attacks which had been made upon United Nations agents in 
Palestine, and the action which the Secretary General had taken following 
these incidents. The Secretary General explained that he had communi- 
cated with the authorities in control of the territory in which agents had 
been killed with regard to the protection of the interests of the Organiza- 
tion, and had paid indemnities to the heirs of persons killed, and had also 
paid medical, hospital, funeral and other related expenses. 

It was assumed by the Secretary General that the General Assembly 
would not desire to enter into a determination of responsibility in indi- 
vidual eases, but might consider the general questions of law, policy and 
procedure which were involved. With this in view three specifie questions 
were submitted for the consideration of the General Assembly. These were: 

(1) Whether, in the view of the General Assembly, a State may have 
a responsibility as against the United Nations for injury to or death of 
an agent of the United Nations; 

(2) What should be the general policy with respect to the repara- 
tions or measure of damages which should be claimed; 

(3) What should be the procedure for the presentation and settle- 
ment of claims. 

The Secretary General in submitting these questions stated that he had 
no doubt that the United Nations, which has capacity to enter into inter- 
national agreements with states, possesses the legal capacity to present a 
claim under international law against a state, whether a Member or a non- 
member of the United Nations.’ 


8 For the list of those tragic incidents see U. N. Doe. A/674, Oct. 7, 1948. 

4U. N. Doe. A/P.V. 136, Sept. 21, 1948, p. 47. 

5U. N. Doe. A/P.V. 142, Sept. 24, 1948. 

U. N. Doe. A/674, Oct. 7, 1948. 

7Ibid., at p. 5. The Seeretary General, while stating that no exact precedent existed, 
relied upon the analogy of the responsibility of a state for injury to the nationals of 
other states. He cited Mavrommatis’ Palestine Concessions Case, Publications of the 
Permanent Court of International Justice: Series A, No. 2. 
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II. Proposals before the Sixth Committee of the General Assembly 


The Sixth Committee discussed the subject during eleven meetings which 
were held from November 19 to 26, 1948.8 A number of proposals were 
advanced which may be grouped into three principal categories. First, 
there were draft resolutions in which it was proposed to authorize the Sec- 
retary General to take certain action with respect to the injury suffered by 
United Nations agents. An Egyptian draft resolution, as originally intro- 
duced, would have authorized the Secretary General to make any pertinent 
application to the responsible de jure or de facto government with a view 
to obtaining reparation.? A Uruguayan draft resolution, which also falls 
in this first category, on the other hand would merely have given the Gen- 
eral Assembly’s approval to the action already taken by the Secretary 
General and would have authorized him to pay full indemnity to the agents 
who had suffered injury.?® It did not contain a specific answer to the Sec- 
retary General’s questions with respect to a claim to reparation from the 
responsible states. A second course of action was suggested in a draft 
resolution presented to the Committee by the representative of Syria.”! 
It was proposed in this draft resolution that the subject be referred to the 
International Law Commission for the purpose of drafting a convention 
which would give to the United Nations the right to bring a claim on an 
international level. The third proposal, supported by the largest group of 
representatives, was that embodied in a Belgian draft resolution, together 
with numerous amendments, suggesting that the legal questions involved 
in the subject of reparation should be submitted to the International Court 
of Justice for an advisory opinion.” 

Those members of the Sixth Committee who supported the first course of 
action, namely, that the General Assembly should immediately give certain 
authorizations to the Secretary General, argued that it was quite clear that 
the United Nations was entitled to make certain claims for reparation, and 
that reference of the question to the International Law Commission or the 
International Court of Justice was unnecessary.’® The representative of 

8U. N. Does. A/C.6/SR.112-121, and 124. 

9U. N. Doe. A/C.6/279, and Corr. 1, Nov. 20, 1948. Amendments were submitted by 
France, U. N. Doc. A/C.6/282, and U.S.S.R., Doe. A/C.6/284. 

10 U. N. Does. A/C.6/281 and Rev. 1, Rev. 2, Nov. 20 and 22, 1948. 

11U. N. Does. A/C.6/276, Nov. 19, 1948, and A/C.6/SR.116, pp. 7-9; an amendment 
was submitted by France, U. N. Doe. A/C.6/278, Nov. 20, 1948. 

12U. N. Does. A/C.6/275, Rev. 1, and Rev. 1/Corr. 1, Nov. 19 and 20, 1948, and 
A/C.6/291, Nov. 24, 1948. Amendments were presented by France, U. N. Doe. A/C.6/ 
277, Nov. 20, 1948; United Kingdom, U. N. Does. A/C.6/280, Nov. 20, 1948, A/C.6/283, 
Nov. 22, 1948; France and Iran, U. N. Doe. A/C.6/285, Nov. 22, 1948; Venezuela, U. N. 
Doe. A/C.6/292, Nov. 24, 1948; Greece, U. N. Doc. A/C.6/293, Nov. 25, 1948. A com- 
bined text is found in U. N. Doc. A/C.6/294, Nov. 25, 1948. 

18 U.S.S.R., U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, pp. 2-3; Egypt, U. N. Doe. A/C.6/ 
SR.117, Nov. 24, 1948, p. 11; Franee, U. N. Does. A/C.6/SR.112, Nov. 20, 1948, pp. 
13-15; A/C.6/SR.114, Nov. 20, 1948, p. 6; A/C.6/SR.115, Nov. 22, 1948, p. 5. 


é 
h 
19 
20 
Do 
Pp. 
No 
tan 
Nov 
1 


LEGAL NOTES 463 


France, Mr. Charles Chaumont, while recognizing that a request for an 
advisory opinion could be made under Article 96, paragraph 1, of the Char- 
ter of the United Nations, expressed some hesitation for fear that there 
might be a restrictive interpretation. ‘‘If by addressing a question to the 
International Court of Justice,’’ he said, ‘‘the United Nations would be 
exposed to the risk of losing any part of its rights in the matter, the French 
delegation would oppose such action.’’ ™ 

Taking an exactly opposite position were those representatives who 
argued that the United Nations had no capacity to present a claim against a 
state under existing rules of international law.'® They believed that 
the most practical solution would be to have the International Law Com- 
mission study the problem and draw up a convention. The representative 
of Peru stated that the Syrian proposal best took account of the necessity 
for establishing new law.’® The representative of Sweden also felt some 
hesitation with regard to the proposal to submit the question to the Inter- 
national Court of Justice. He asked ‘‘ whether it was not possible, as there 
was no precedent nor doctrine, that the Court would merely advise that 
there was no body of established law in existence on the question.’’ He 
therefore agreed with the proposal of the Syrian Delegation to ask the In- 
ternational Law Commission to prepare a draft convention.** 

Among those representatives favoring the third line of proceeding, namely, 
reference of the question to the International Court of Justice for an ad- 
visory opinion, were many who expressed the view that the United Nations 
did have the necessary capacity to bring an international claim under exist- 
ing law, but considered that because of varied opinions expressed in the 
Committee it would be best to submit the legal questions to the Court.*® 
Some of these representatives also pointed out that the opinion of that 
authoritative tribunal would strengthen any steps taken by the United 
Nations in the eyes of the world, and would give great weight to this 
action.!® 

Mr. Georges Kaeckenbeeck, representative of Belgium, who had originally 
introduced the proposal in favor of consulting the Court, explained that 
his delegation’s draft resolution had been prompted by two main considera- 

14U. N. Doe. A/C.6/114, Nov. 20, 1948, p. 6. 

15 Syria, U. N. Does. A/C.6/SR.112, Nov. 20, 1948, p. 13; A/C.6/SR.116, Nov. 22, 
1948, pp. 7-9; A/C.6/SR.117, Nov. 24, 1948, p. 2; Greece, U. N. Doe. A/C.6/SR.112, Nov. 
20, 1948, pp. 16-18; Peru, U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, pp. 7-8. 

16 U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, p. 7. 

17 U. N. Doe. A/C.6/8R.115, Nov. 22, 1948, pp. 10-11. 

18 United States, U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 5; Netherlands, U. N. 
Doe. A/C.6/8R.118, Nov. 27, 1948, p. 7; Chile, U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, 
p. 12; Iran, ibid., pp. 12-13, Brazil, ibid., p. 14; Venezuela, U. N. Doe. A/C.6/SR.114, 
Noy. 20, 1948, p. 4; Colombia, U. N. Doe. A/C.6/SR.116, Nov. 22, 1948, p. 3; Afghanis- 
tan, U. N. Doe. A/C.6/SR.120, Nov. 29, 1948, p. 7; China, U. N. Doe. A/C.6/SR.118, 
Nov. 27, 1948, p. 5. See I.C.J. Doe. Distr. 47/48, pp. 5-6. 

19 Tran, Venezuela, statements cited, supra, note 18. 


) 

= 
= 


464 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tions: ‘‘the desire, first, to avoid lengthy discussions on points of doctrine— 
points on which it might be difficult to reach agreement; and, secondly, to 
provide a solid basis for the protection of United Nations agents at an inter- 
national level.’’ °° 

Other representatives who favored recourse to the International Court 
entertained doubts either with regard to the right of the United Nations to 
bring a claim, or else with regard to certain aspects of the exercise of that 
right.2:. These representatives considered that an opinion of the Court 
would be desirable for the resolution of these doubts. The representative 
of the United Kingdom considered that the subject would raise serious legal 
questions and that the Committee should have the most authoritative legal 
opinion. He also pointed out that other international organizations could 
make use of the decision as a precedent.** 

The representative of Australia emphasized that it was a function of the 
Court to give advice on questions of this kind. He stated that his country 
had always favored the widest possible use of recourse to the International 
Court of Justice.** 


IIT. Decisions of the Sixth Committee and of the General Assembly and the 
Submussion of the Question to the International Court of Justice 


After discussing these proposals at length, the Sixth Committee at its 
118th meeting on November 23, 1948, took a vote on a preliminary question 
of principle. It was decided by a vote of twenty-seven to six, with seven 
abstentions, that the Committee could not immediately determine the legal 
question whether the United Nations had the capacity to present a claim 
against a state for reparation for injuries incurred by its agents in the ex- 
ercise of their functions.** 

Nothwithstanding this vote on the question of principle, the Committee 
next voted on the Egyptian draft resolution with the substantial amend- 
ments proposed by the Delegation of the U.S.S.R. While there was no 
written text of this draft resolution in its final form before the Committee, 
the most significant part of the proposal was to the following effect: 


The General Assembly authorizes the Secretary-General, in the event 
of a United Nations agent in the course of duty suffering bodily injury 
in circumstances involving responsibility of a State under recognized 
principles of international law, to make, subject to the consent of the 
State of which the agent suffering such injury is a national, pertinent 


20U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, pp. 2-3. 

21 United Kingdom, U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 7; Australia, U. N. 
Doe. A/C.6/SR.113, Nov. 24, 1948, p. 2; Turkey, U. N. Doe. A/C.6/SR.114, Nov. 29, 
1948, p. 3; Ecuador, U. N. Doe. A/C.6/SR.120, Nov. 29, 1948, p. 7. 

22U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 7. 

23 U7, N. Doe, A/C.6/SR.113, Nov. 24, 1948, p. 2. 

24U. N. Doc. A/C.6/SR.118, Nov. 27, 1948, p. 11. 
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demand to the responsible de jure or de facto Government, and also to 
file a suit in the appropriate national courts with a view to obtaining 
the reparation due to the victim or to the persons entitled through 


him.*° 

This proposal was rejected by a vote of twenty-six to nine, with seven 
abstentions.*° Mr. Feller, on behalf of the Secretary General of the United 
Nations, stated that in the view of the Secretary General the rejection of 
this proposal by no means constituted a negative decision of the Committee 
on the question whether the Secretary General might present a request for 
redress on either a national or international level.*? This statement on be- 
half of the Secretary General was concurred in by a large majority of those 
representatives who spoke following the vote on the Egyptian proposal.** 
The representative of France considered that ‘‘the vote which the Com- 
mittee had just taken should not have the effect of discouraging the United 
Nations in its efforts to obtain compensation for the victims.’’ *° 

Neither the Syrian nor the Uruguayan representative insisted upon a 
vote upon his resolution, and there remained only the Belgian proposal to 
be considered.*° Amendments had been suggested by the delegations of 
France, the United Kingdom, France and Iran, Venezuela, and Greece.*! 
The Colombia representative introduced a proposal to establish a subeom- 
mittee with instructions to prepare a text based on the various proposals 
and amendments which had been submitted to the Committee.** This 
proposal was not formally adopted, but a text incorporating the common 
views of the Sixth Committee was drafted by a working party composed 
of the representatives of Belgium, Colombia, France, Greece, Iran, Syria, 
the United Kingdom, Uruguay and Venezuela.** 

The most important change introduced into the original Belgian text was 
the division of damage for which possible reparation might be claimed into 
two elements: first, damage caused to the United Nations; and second, dam- 
age caused to the victim or to persons entitled through him. <A second ques- 
tion was added in which the question was put to the Court, in the event of 
its giving an affirmative reply concerning the capacity to claim reparation 

25 This text is pieced together from U. N. Does. A/C.6/279 and A/C.6/284 and the 
records of the discussion in the Sixth Committee. See particularly Does. A/C.6/SR.119, 
pp. 8-11; A/C.6/SR.120, pp. 2-5. 

*6U. N. Doe. A/C.6/SR.120, Nov. 29, 1948, pp. 5-6. 

27 Ibid., p. 8. 

*8 Ibid., at pp. 8-14. 

29 Ibid., at p. 9. 

80 The representative of Syria withdrew his proposal, but reserved his delegation’s 
right to make necessary observations to the International Court of Justice. U. N. Doe. 
A/C.6/SR.124, Nov. 27, 1948, p. 3. 

31 See supra, note 12. 

32U. N. Doe. A/C.6/286, Nov. 22, 1948. The Delegation of Greece submitted an 
amendment to this proposal. U. N. Doe. A/C.6/287, Nov. 23, 1948. 

83 U. N. Doe. A/C.6/294, Nov. 25, 1948. 
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with respect to the second item of damage noted, how action by the United 
Nations is to be reconciled with such rights as may be possessed by the state 
of which the victim is a national. 

A preamble was also written emphasizing the urgency of the question and 
stating the General Assembly’s desire that the Secretary General should be 
able to act without question as efficaciously as possible with a view to obtain- 
ing any reparation due. A final paragraph was also drafted containing an 
instruction to the Secretary General to prepare proposals in the light of the 
advisory opinion to be rendered by the Court and to submit these proposals 
to the fourth session of the General Assembly. 

At its 124th meeting on November 26, 1948, the Sixth Committee voted 
on the proposal to ask an advisory opinion of the International Court of 
Justice on the subject of reparation for injuries suffered in the service of 
the United Nations. This proposal, as incorporated in the combined text, 
was adopted by a vote of thirty-four to five, with one abstention.** The 
report of the Sixth Committee recommending the adoption of this draft 
resolution was submitted to the 169th meeting of the General Assembly on 
December 3, 1948, by the Rapporteur of the Committee, Mr. Jean Spiro- 
poulos of Greece.*® The vote was taken by a show of hands and the resolu- 
tion was adopted unanimously by fifty-three votes.*° The legal questions 
contained in this resolution were as follows: 


I In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the re- 
sponsibility of a State, has the United Nations, as an Organization, 
the eapacity to bring an international claim against the responsible 
de jure or de facto Government with a view to obtaining the repara- 
tion due in respect of the damage caused (a) to the United Nations, 
(b) to the victim or to persons entitled through him ? 

IT. In the event of an affirmative reply on point I (b), how is action by 
the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national ? *’ 


A certified true copy of the English and French texts of the resolution of 


the General Assembly was transmitted to the Court by the Secretary 
General on December 4, 1948. 


IV. Discussion on the Legal Issues in the Sixth Committee 


As was brought out in the discussions in the Sixth Committee, the question 
of reparation for injury to United Nations agents raises legal issues of 
fundamental import for the development of international law and inter- 
national organization. Some of these issues, such as the question of the 


34 U. N. Doe. A/C.6/SR.124, Nov. 27, 1948, p. 7. 

35 U. N. Doc. A/749, and Corr. 2, Dee. 2, 1948. 

36 U. N. Doc. A/P.V.169, Dec. 3, 1948, p. 47. 

87 General Assembly resolution 258 (III), Dee. 3, 1948. 
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international personality of the Organization, the scope and limits of the 
rights of the United Nations, and the relation of these rights to rights of 
states, transcend in their significance the important but narrower problem 
of the protection of United Nations agents. It may be of interest to sum- 
marize some of the positions taken by members of the Sixth Committee in 
discussing the substance of the question. 


(a) Views Concerning the International Personality of the Organization 


The representatives of The Netherlands,** Venezuela,*® United States,*° 
Iran,*! Franee,**? Egypt,** Dominican Republic,*® Brazil and 
Czechoslovakia *7 expressed the opinion that the United Nations possessed 
international juridical personality or legal capacity under international 
law. Mr. Abdoh, the representative of Iran, although recognizing that 
there was no express provision concerning international personality as such 
in the Charter, considered that its authors had not intended to deny such 
personality to the Organization. ‘‘The United Nations,’’ he pointed out, 
‘‘would not have been able to conclude with Member States conventions 
concerning the privileges and immunities to which Article 105 of the Char- 
ter gave it a right, if the principle of its international capacity had not been 
implicitly recognized.’’ *® The representative of the United States, Mr. 
John Maktos, also quoted the Charter to show that the United Nations had 
the legal capacity necessary for the exercise of its functions and for the 
fulfillment of its purposes.‘® Mr. Zourek, representative of Czechoslovakia, 
considered that the United Nations had international juridical personality, 
and therefore possessed its own interests distinct from those of the Member 
States.°° 

Doubt concerning the international personality of the Organization was 
expressed by a few members of the Committee. Mr. G. G. Fitzmaurice, 
representative of the United Kingdom, thought that there was room for 
doubt as to the exact position of the United Nations and its right to make a 
claim on the international plane, as opposed to the municipal plane. He 
said that although legal capacity under private law had been given to the 


38U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 

89 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 4. 

40U. N. Does. A/C.6/SR.114, Nov. 20, 1948, p. 8; A/C.6/SR.115, Nov. 22, 1948, p. 13. 
41U. N. Does. A/C.6/SR.113, Nov. 24, 1948, p. 13; A/C.6/SR.116, p. 2. 
42U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, p. 5. 

43U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, pp. 3, 11. 

44 Ibid., at p. 6. 

45 U. N. Doe. A/C.6/SR.124, Nov. 27, 1948, pp. 7-8. 

46U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 14. 

47 Ibid., at p. 10. 

48 Ibid., at p. 13. 

49U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 8. 

50U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 10. 
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United Nations at San Francisco, it had not been given capacity under inter- 
national law for fear of making the United Nations into a kind of ‘‘super- 
State.’’ ‘‘Its position as an international entity,’’ he concluded, ‘‘was 
controversial.’’*! Mr. Kaeckenbeeck, representative of Belgium, also con- 
sidered it uncertain whether the authors of the Charter had omitted a provi- 
sion with respect to the international juridical personality of the United 
Nations in order to exclude such personality or had merely refrained from 
mentioning it.*? 

Finally the representatives of Greece,®* Syria,** Turkey ** and Peru 
expressed the view that the United Nations did not have the legal capacity 
to take action at an international level in defense of its agents. The repre- 
sentative of Syria, Mr. Tarazi, was of the opinion that, while the inter- 
national juridical personality of states was recognized, there was no such 
recognition as regards the international juridical personality of the United 
Nations as such.°” Mr. Spiropoulos, representative of Greece, stated that 
‘‘although he regretted having to say so, he was almost convinced that the 
United Nations did not have the capacity to protect its agents.’’ °° 


(b) Views on the Procedure for Presenting Claims 


Several possible methods by which the United Nations might present a 
claim against a state were discussed in the Sixth Committee. One proce- 
dure suggested was that the claim should be brought in the national courts 
of the responsible state. This method has already been mentioned in con- 
sidering the Soviet amendments to the Egyptian proposal, and as it does not 
involve international capacity it requires no further development. 

On an international level it was pointed out that three possible lines of 
action were open to states, namely: presentation of a claim through diplo- 
matic channels; its presentation before an arbitral tribunal; or its presen- 
tation before the International Court of Justice. With regard to the 
presentation of the claim through diplomatic channels there was, in general, 
agreement that this method was open to the United Nations. Even Mr. 
Spiropoulos, representative of Greece, who had argued most forcefully 
against the capacity of the United Nations, conceded that the United Na- 
tions might negotiate with a state.*® 

The possibility of resorting to international arbitral proceedings was sug- 


51 U. N. Doe. A/C.6/8R.112, Nov. 20, 1948, p. 6. 

52 U, N. Doc. A/C.6/SR.115, Nov. 22, 1948, p. 3. 

53 U. N. Doc. A/C.6/SR.112, Nov. 20, 1948, p. 16. 
54 U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, pp. 2-3. 
55 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 3. 

58 U. N. Doc. A/C.6/8R.117, Nov. 24, 1948, p. 7. 

57 Ibid., at p. 2. 

58 U. N. Doc. A/C.6/8R.112, Nov. 20, 1948, p. 16. 
59 Ibid. 
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gested by the representatives of India,®° the United States,** Egypt ° and 
selgium.** Some representatives also raised the question of the locus standi 
of the United Nations before the International Court of Justice.** As to 
this method of judicial settlement, however, it was pointed out that under 
Article 34 of the Statute of the Court only states could be parties to con- 
tentious proceedings.®* Mr. de Beus, the representative of The Netherlands, 
while agreeing that the United Nations could not be a party to any action 
before the International Court of Justice under Article 34, considered that 
recourse to the Court was only one of many methods of enforcing a right to 
compensation. ‘‘If that means was barred to the United Nations,’’ he 
stated, ‘‘it could make use of others.’’ °° 


(c) Views with Respect to the Right of the United Nations to Protect its 
Agents 


The necessity of the United Nations having the right to protect its agents 
was emphasized by the representatives of France,® Iran,®* Belgium,” 
Egypt,”? Colombia *! and The Netherlands.** The representative of Iran, 
Mr. Abdoh, thought that ‘‘it was obvious that the protection of the officials 
of the United Nations was an indispensable condition for the realization of 
the aims of the Organization outlined in the Charter.’’** Mr. Gori, of Co- 
lombia, argued that the United Nations should have the appropriate means 
at its disposal for carrying out its important functions.** It was also 
stated ** that even those delegations which took the view that the United 
Nations did not have the capacity to claim reparation considered that it 
would be desirable for it to have such capacity. 

A few members of the Sixth Committee, however, contended that the 


60U. N. Doc. A/C.6/SR.120, Nov. 29, 1948, p. 7. 
61U, N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 4. 
62U. N. Doc. A/C.6/SR.119, Nov. 24, 1948, p. 9. 
63U. N. Doe. A/C.6/SR.119, Nov. 24, 1948, pp. 7-8. 
64 See for example U. N. Does. A/C.6/SR.112, pp. 4-5, 7, 11-12; A/C.6/SR.117, Nov. 
24, 1948, pp. 7, 10 and 12. 
65 See statement of United Kingdom representative, U. N. Doe. A/C.6/SR.112, Nov. 
£0, 1948, p. 7. 
66 U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 
- Doe. A/C.6/SR.117, Nov. 24, 1948, p. 4. 
- Doe. A/C.6/SR.118, Nov. 24, 1948, p. 13. 
Doe. A/C.6/SR.115, Nov. 22, 1948, p. 3. 
- Doc. A/C.6/SR.117, Nov. 24, 1948, p. 3. 
Doe. A/C.6/SR.116, Nov. 22, 1948, p. 3. 
Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 
73 Ibid., at p. 13. 
74U. N. Doe. A/C.6/SR.116, Nov. 22, 1948, p. 3. 
75 See statement of representative of France, U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, 
p. 5. This view is supported by the text of the preamble of the resolution unanimously 
adopted by the General Assembly. See infra. 
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United Nations had no right to protect its agents under existing law. The 
representative of Greece, Mr. Spiropoulos,’® and the representative of Tur- 
key, Mr. Iksel,‘’ were of the opinion that there was no law in force which 
would allow the United Nations to take action for the protection of its offi- 
eials. Mr. Iksel added that he believed that the right of protection should 
be exercised by the state, rather than by the United Nations. 


(d) Views with Respect to the Right of the United Nations to Claim 
Reparation 


In the Memorandum submitted by the Secretary General to the General 
Assembly four distinet items of possible reparation were enumerated. 
These were: (1) reparation for direct costs incurred by the United Nations, 
such as medical services, funeral expenses, and payments to the injured 
official or his family; (2) prompt and adequate punishment of the offenders, 
and the taking of such measures as will protect agents of the United Na- 
tions against future injuries; (3) payment of damages to the injured indi- 
vidual or his family as compensation for the loss suffered by them; and (4) 
exemplary or punitive damages in appropriate eases.** In the questions 
asked of the International Court of Justice this aspect was simplified to two 
elements: first, reparation due in respect of the damage caused to the United 
Nations ; and second, reparation due in respect of the damage caused to the 
victim or to persons entitled through him.*® 

A few representatives expressed the view that the United Nations could 
not make a claim with respect to either element of reparation ; *° others were 
of the opinion that the United Nations could demand reparation for both 
types of damage; ‘*' while still other representatives considered that the 
United Nations could claim with respect to only one or the other of the two 
elements of reparation.’? Mr. Chaumont of France thought that no claim 
should be made for damages suffered by the United Nations itself, as he 
considered such damages to be a mere legal fiction.8* This view was dis- 
puted by the representatives of the United States, the Union of Soviet 


76 U. N. Doe. A/C.6./SR.112, Nov. 20, 1948, p. 17. 

77 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 3. 

78U. N. Doc. A/674, Oct. 7, 1948, pp. 5-6. See statement of Mr. Feller, U. N. Do 
A/C.6/SR.113, Nov. 24, 1948, p. 4. 

79U. N. Doe. A/749, Dee. 2, 1948. 

80 Greece, Syria and Turkey. 

81 Egypt, Iran, Netherlands, Uruguay, U.S.S.R. 

82 The representatives of France and Belgium thought that the United Nations shoul! 
only claim for injury suffered by the agent or persons entitled through him. The re} 
resentatives of the United States and Czechoslovakia were of the opinion that the United 
Nations could only claim for injury suffered by the Organization itself. The United 
States maintained this view in its written Statement presented to the Court. I.C./. 
Doc. Distr. 49/48, pp. 12-15. 

83 U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 15. 
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Socialist Republies, Egypt, Czechoslovakia, Iran, Australia, The Nether- 
lands and Uruguay. Mr. Morozov, the representative of the U.S.S.R., stated 
that the answer to the question whether the United Nations was entitled to 
demand payment of damages suffered by the Organization itself was un- 
doubtedly in the affirmative." 

Passing now to the second element of damage, Mr. Spiropoulos, the repre- 
sentative of Greece, presented a forceful argument against the right of the 
United Nations in existing international law to claim reparation on behalf 
of its agents or persons entitled through them. To establish that such a 
right existed, he said, it would be necessary to find out if there was any rule 
of law supporting it. Ile contended, first, that there was no custom or usage 
which might be used as a basis for deciding that the United Nations had that 
right; second, that no convention or other international instrument existed 
which provided such a rule of law; and third, that the argument from anal- 
ogy was insufficient, as the rule of international law governing the protec- 
tion of nationals was extremely clear and made no reference to an interna- 
tional organization.*® Mr. Spiropoulos was supported by the representatives 
of Syria and Turkey. The representatives of the United States and Czecho- 
slovakia, who were of the opinion that the United Nations could make a 
claim with respect to damage suffered by the Organization itself, reached a 
negative conclusion with respect to reparation on behalf of the agent. 

On the other hand, the representatives of Egypt, Brazil, Colombia, Uru- 
guay, Franee, The Netherlands, Iran and the U.S.S.R. stressed the right of 
the United Nations to protect its agents, and were of the opinion that a right 
did exist to claim reparation with respect to injury suffered by its agents. 
The representative of The Netherlands, Mr. de Beus, while recognizing that 
the link of nationality was lacking between the United Nations and its 
officials, pointed out that there was another link between them—that of 
function.*® 


(e) Views Concerning the Reconciliation of Action by the United Nations 
with Rights of the State of Which the Victim is a National 


Members of the Sixth Committee considered that one of the important 
aspects of the present subject was the question of the relationship of the 
rights of the United Nations to the rights of the state of which the injured 
agent is a national. Mr. Feller, speaking for the Secretary General, sug- 
gested that the United Nations might consult with the state concerned.* 
The representatives of the U.S.S.R.°8 and France*® thought that an agree- 

84U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, p. 12. 

*5U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, pp. 16-17. 

8° U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 8. 

*7 U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 10. 

*8 U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 2. 

at p. 7. 
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ment should be reached in order to avoid the presentation of concurrent 
claims. The representative of Greece was of the opinion that the only satis- 
factory way to harmonize the rights of the United Nations and of states 
would be by convention.®° 

The representatives of France *! and Egypt ** expressed the view that the 
right of the United Nations should take priority over the right of the states 
of which the agents were nationals, and the representative of The Nether- 
lands *° considered that, with respect to the loss sustained by Organiza- 
tion, the Organization and not the state of which an official was a subject 
should claim compensation. Mr. Petren, the representative of Sweden, 
said that the impression made in his country by the death in the service 
of the United Nations of one of its foremost citizens was still very strong. 
Sweden thought it entirely natural that measures should be taken by the 
United Nations, and therefore did not, for the moment at least, intend to 
take direct action.®* 

A very difficult problem was raised by the representatives of Egypt,** 
the United States,°* and Czechoslovakia ®*’ concerning the situation in re- 
gard to an injured agent who was also a national of the state responsible 
for the injury. Mr. Feller reserved the opinion of the Secretariat on this 
question until it could be studied more carefully.*® 


V. Proceedings before the International Court of Justice 


Six governments participated in the proceedings before the International 
Court of Justice. Of these the governments of India, China and the United 
States submitted written observations.°® Two governments, those of France 
and the United Kingdom, presented both written and oral statements, and 
the Government of Belgium participated in the oral hearings.’ In neither 
the written nor oral proceedings was the international personality of the Or- 
ganization or its capacity to claim reparation for damage suffered by itself 
questioned by any government, and only in the written statement of the 
United States was the capacity to claim reparation with respect to damage 
suffered by its agent disputed. In addition to the participation by these 


90U. N. Doc. A/C.6/SR.112, Nov. 20, 1948, p. 18. 

91U. N. Doe. A/C.6/SR.114, Nov. 20, 1948, p. 6. 

92U. N. Doe. A/C.6/SR.117, Nov. 24, 1948, p. 3. 

93 U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 9. 

94U. N. Doe. A/C.6/SR.115, Nov. 22, 1948, p. 10. 

95 U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 9. 

96 Ibid., at p. 11. 

97 U. N. Doe. A/C.6/SR.113, Nov. 24, 1948, p. 10. 

98 U. N. Doe. A/C.6/SR.112, Nov. 20, 1948, p. 10. 

99 The written observations of governments which follow are summarized from records 
printed in I.C.J. Doe. Distr. 49/48. 

100 The oral statements of governments which follow are summarized from mimeo- 
graphed records of the Court which will be published at a later date. 
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governments, the Secretary General of the United Nations was represented 
at the oral hearings by Dr. Ivan Kerno, Agent, and Mr. A. H. Feller, 
Counsel.?°? 


(a) Statements on Behalf of the Secretary General 


The participation of the Secretary General was in itself of significance. 
The Secretary General, as Dr. Kerno pointed out, considered himself a vi- 
tally interested participant and for that reason took a definite position on 
the legal issues involved. The Court was asked to give an affirmative answer 
to both parts of the first question submitted by the General Assembly. Dr. 
Kerno emphasized the importance of the questions before the Court which 
involved the international personality of the United Nations, the ability of 
the United Nations to protect its agents and thus increase its effectiveness, 
and the question of how the rules of international law can be adapted to 
meet new situations arising out of the growth of new instrumentalities for 
the conduct of international affairs. He also reviewed the history of the 
General Assembly resolution, and analyzed the meaning of the questions 
before the Court. The heart of the question, he said, was ‘‘whether the 
United Nations is empowered under the rules of international law to claim 
against a State through international machinery reparation for an injury 
for which the State is responsible under rules of international law.’’ 

Mr. A. H. Feller submitted in the name of the United Nations the follow- 
ing points: 


First: That the United Nations possesses international juridical per- 
sonality conferred upon it by the States which created it; that 
incidental to such personality the United Nations possesses the pro- 
eedural capacity to present an international claim; and that as a 
consequence of its personality the United’ Nations possesses certain 
substantive rights under international law. 

Second: That among these substantive rights possessed by the United 
Nations is the right of protection of its agents from unlawful injury 
while engaged in its service. 

Third: That by virtue of the foregoing the United Nations may bring 
an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect 
of damage caused either to the United Nations, or to the victim, or to 
persons entitled through him. 


Mr. Feller contended that states, which are both the subjects and ere- 
ators of international law, in fact created in the United Nations a personality 
of international law. This international personality, he pointed out, is 
recognized not only by Member States but by non-member states as well. 


101 See oral statements by Dr. Kerno and A. H. Feller on behalf of the Secretary 
General of the United Nations, Reparation for Injuries Suffered in the Service of the 
United Nations (March 7-8, 1949). 
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He therefore concluded that it is now founded upon a general rule of 
international law. 

With regard to the possession of substantive rights by the United Nations, 
Mr. Feller stated that these rights are not necessarily the same as those of 
states, although in certain circumstances they may be the same or similar. 
He stated his position to be that the United Nations, in addition to its rights 
under the Charter or under express international agreement, possesses those 
substantive rights of general international law which are necessary and 
proper for the exercise of its function. ‘‘We submit,’’ he said, ‘‘that this 
view is wholly in accordance with the needs of the modern international 
community and with the progressive development of international legal 
order.”’ 

With regard to the most controversial issue, namely, the capacity to claim 
reparation with respect to damage suffered by its agents, it was noted that 
in the usual ease of an international claim the nexus between the claimant 
state and the injured individual is nationality. In the present situation it 
was argued that all the elements of the usual international claim are present 
except that ‘‘the nexus of nationality has been replaced by the nexus of 
official status and official duties. If the needs of the international com- 
munity require the rule that a State may demand reparation for its injured 
national, they equally demand, in the present international order, that the 
United Nations may demand reparation for its injured agent.’’ 


(b) Written Observations of India, China and the United States 


The Government of India expressed the view that if it is established that 
the United Nations is competent to bring an international claim against a 
responsible state for reparation of damage caused to the victim, then the 
state as well as the United Nations should be made a party to the proceedings 
in order that the rights of both may be worked out in the same proceedings. 
The Government of China stated that the United Nations should in no ease 
be incapacitated from engaging itself in any juristic act which is not in- 
consistent with the principles and express provisions of the Charter of the 
United Nations. It naturally follows, the observations continued, that the 
Organization should have the capacity to bring an international claim for 
reparation due in respect of the damage caused (a) to the United Nations. 
(b) to the victim or persons entitled through him. 

The United States Government took the same position that its representa- 
tive had taken in the Sixth Committee. It stated that: 


The United Nations as a public international organization having legal 
capacity may present claims against the government of a State for 
reparation for losses or damages sustained by it, but is without capac: 
ity, under ordinary circumstances, to bring an international claim wit) 
a view to obtaining the reparation due in respect of the damage caused 
to the victim or to the persons entitled through him. 
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(c) Statement of the Government of Belgium 


Mr. Georges Kaeckenbeeck, speaking as a representative of the Belgian 
Government, cited provisions of the Charter to show that the United Nations 
has international personality. ‘‘It is true,’’ he said, ‘‘that States possess 
international juridical personality. But it does not necessarily follow 
that all international persons are States. In our view, the United Nations 
does not have the character of a State, nor of a super-State, but it does 
possess international juridical personality.’’ He considered that once the 
international personality was established beyond doubt, the rest would 
follow easily. ‘‘The scope of the international legal capacity of the Organi- 
zation,’’ he stated, ‘‘results from the provisions of the Charter, either ex- 
pressly, or implicitly, by virtue of the principle: ‘function implies capacity’ 
which applies in this case.’’ In summarizing, Mr. Kaeckenbeeck submitted 
that the answer to Questions I (a) and I (b) should be in the affirmative. 
The United Nations as an organization possesses international legal per- 
sonality and it can appear before a court of arbitration. However, with 
regard to the International Court of Justice, only consultative procedure 
would be open to the Organization. 


(d) Statements of the Government of France 


The Government of France in its written and oral statements argued that 
the Court should give an affirmative answer to both parts of the first ques- 
tion asked by the General Assembly. It presented a review of precedents 
in which claims had been made by international bodies. These precedents 
cited by the French Government included reference to the Concert of Eu- 
rope, the international régime in Upper Silesia and the Commission of the 
Danube. The most striking case cited concerned the action of the Con- 
ference of Ambassadors and the Council of the League of Nations in the 
case of the assassination of General Tellini, Italian member of the De- 
limitation Commission for the Greek-Albanian Boundary. Mr. Charles 
Chaumont, speaking as representative of France before the Court, empha- 
sized that in this last ease there was unhesitating recognition of the compe- 
tence of the international organization to assume the protection of its agents. 
Mr. Chaumont submitted that in regard to the first question: 


the United Nations Organization has the capacity to bring an inter- 
national claim against the State which is considered responsible under 
international law. This capacity enables it to pursue its claim by the 
procedure which is in use in the society of nations. Such a claim would 
be for compensation for injury caused to the international function, 
either directly or in the person of the agents of the United Nations. 


In answer to the second question, he suggested that the action of the United 
Nations would be reconciled with the rights possessed by the state of which 
the victim is a national by virtue of the fact that the latter rights would 
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not have the same juridical source and could not prejudice the autonomy 
of the action of the United Nations. 


(e) Statements of the Government of the United Kingdom 


Although the United Kingdom representative in the Sixth Committee had 
entertained some doubt concerning the international personality of the 
United Nations, both the written observation and the oral statement of the 
United Kingdom Government before the International Court of Justice sup- 
ported the conclusion that the United Nations has international personality. 
In the written observation it was pointed out that an entity possessing inter- 
national rights and duties must have international personality. As the 
Charter of the United Nations provides rights and duties for the Organiza- 
tion itself apart from rights and duties of its Members, it must be considered 
to be endowed with an international personality of its own in its capacity 
as the legal organization of the international community, and is a juristic 
person sui generis. The United Kingdom emphasized that the United Na- 
tions was not a state and did not have identical rights with a state. Mr. 
G. G. Fitzmaurice in his statement as British representative to the Court 
said that an international organization has only such capacities and powers 
as its constitutive instrument gives it or must be presumed to have intended 
it to have if it is to earry out its functions and fulfill its purposes as set out 
in the instrument concerned. It would also have such powers and eapaci- 
ties as would be ascribable to any entity of the class or category created by 
the instrument. 

On the above-mentioned basis the United Kingdom considered that any 
entity possessed of juridical personality must be deemed to possess, as an 
inherent and necessary attribute of its personality, the capacity to protect 
its interests and, up to a point at any rate, those of its servants in the exer- 
cise of their functions, and that this must include the capacity to make 
claims for reparation in respect of injuries, and further, that if the per- 
sonality is an international one, the capacity in question must exist on an 
international as well as on the domestic plane. Thus, while it must be 
granted that the analogy with a state is imperfect, yet just as a state is 
entitled to protect its nationals, so the Organization being assumed to have 
international personality, a similar right of protection on behalf of its 
servants might be predicated if some relationship between the Organi- 
zation and its servants, analogous in circumstances to that of nationality, 
were found to exist. The United Kingdom believed that such relationship 
could be found by reference to Article 100 of the Charter. It suggested 
that there are grounds based (a) on the special nature of the relationship 
between the Organization and its servants, (b) on the necessity for the 
Organization to enjoy all such capacities as are necessary to exercise its 
functions and to fulfill its purposes, and (c) on the importance of the Or- 
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ganization and its servants being free from any limitations deriving from 
considerations of nationality, for concluding that the Organization is pos- 
sessed of the necessary capacity to make claims directly on behalf of its 
servants or their dependents. 

On the question of reconciling the rights of the United Nations and those 
of the state of which the victim is a national, the United Kingdom did not 
consider that there would necessarily be any conflict between the two pos- 
sible claims. Where the injury is incurred in United Nations service, the 
special relationship of the victim to the Organization and his independence 
of nationality considerations in relation to his service would, it was sug- 
gested, make the Organization the natural claimant and give it the predomi- 
nant right. On the difficult question of the right to claim against a state 
of which the victim is a national, the United Kingdom also took a firm stand 
in support of the right of the United Nations. The United Kingdom 
stated : 


The duty [to afford assistance and protection to United Nations Mis- 
sions] is one owed to the Organization as such, independently of any 
consideration as to the nationality of the individual members of the 
Mission, or in other cases of the nationality of the particular servant 
employed. If so, however, then clearly the State concerned cannot, or 
ought not to be permitted to plead the nationality of the injured party 
as a defense to any international claim which may be brought on his 
behalf by the Organization.’ 

For the first time in its history, the World Court—conceived as a con- 
tinuing institution since the establishment of the Permanent Court of Inter- 
national Justice in 1921 through its succession by the International Court 
of Justice created in 1945—was asked to pass on the basic question of the 
status of a general world organization in international law. The Advisory 
Opinion given by the Court should have far-reaching consequences, many 
of which may not be immediately evident. In this opinion not only was 
juridical recognition given to the international personality of the United 
Nations, but a principle was laid down concerning the construction of the 
Charter which is of utmost significance. The Court said: 


Under international law, the Organization must be deemed to have those 
powers which, though not expressly provided in the Charter, are con- 
ferred upon it by necessary implication as being essential to the per- 
formance of its duties.?°° 


For the particular question of reparation, however, the opinion as to the 
capacity of the United Nations is only a first step in what may well be a long 


102 The International Court of Justice affirmed this view, stating its opinion that ‘‘The 
action of the Organization is in fact based not on the nationality of the victim but upon 
his status as agent of the Organization. Therefore . . . the question of nationality is 
not pertinent to the admissibility of the claim.’’ I.C.J. Reports, 1949, p. 186. 

103 L.C.J. Reports, 1949, p. 182. 


J 
4 


478 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


chain of events leading up to an ultimate determination of responsibility 
for the individual incidents that have occurred in Palestine. The Secretary 
teneral is instructed by the General Assembly resolution of December 38, 
1948, to draft proposals, in the light of the Court’s opinion, to be submitted 
to the Fourth Session of the General Assembly. 


THE QUESTION OF THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL JURISDICTION 

The General Assembly of the United Nations, at its 179th plenary meet- 
ing on December 9, 1948, unanimously approved the Convention on the 
Prevention and Punishment of the Crime of Genocide,’ and proposed it for 
signature and ratification or accession in accordance with Article XI 
thereof.2 Article I of the Convention provides that ‘‘genocide, whether 
committed in time of peace or in time of war, is a crime under international 
law.’’ Article V stipulates that the Contracting Parties undertake to enact, 
in accordance with their respective constitutions, the necessary legislation 
to provide effective penalties for persons guilty of genocide or any of the 
other acts made punishable under the Convention.* Such persons are to be 
tried, according to Article VI, ‘‘by a competent tribunal of the State in the 
territory of which the act was committed, or by such international penal 
tribunal as may have jurisdiction with respect to those Contracting Parties 
which shall have accepted its jurisdiction.’’ The Convention thus envisages 
the possible creation of an international penal tribunal. 

In addition to the Convention, the General Assembly also adopted, by a 
vote of forty-three to six, with three abstentions, another resolution invit- 
ing the International Law Commission ‘‘to study the desirability and possi- 
bility of establishing an international judicial organ for the trial of persons 
eharged with genocide or other crimes over which jurisdiction will be con- 
ferred upon that organ by international conventions.’’ The resolution 
further requests the Commission ‘‘to pay attention to the possibility of 


1 For text of Convention, see General Assembly, 3rd Sess., Official Records, Pt. 
Resolutions, pp. 174-177. For proceedings of the meeting, see General Assembly, 3rd 
Sess., Official Records, Pt. I, Plenary Meetings, Summary Records, pp. 831-852. 

2 Art. XI of the Convention provides: 


The present Convention shall be open until 31 December 1949 for signature ox 
behalf of any Member of the United Nations and of any non-member State to which 
an invitation to sign has been addressed by the General Assembly. 

The present Convention shall be ratified, and the instruments of ratification sha! 
be deposited with the Secretary-General of the United Nations. 

After 1 January 1950, the present Convention may be acceded to on behalf of any 
Member of the United Nations and of any non-member State which has received 22 
invitation as aforesaid. 

Instruments of accession shall be deposited with the Secretary-General of th: 
United Nations. 

As of April 27, 1949, 23 states had signed the Convention. 


8 Art. III of the Convention reads: ‘‘ The following acts shall be punishable: (a) Geno- 
cide; (b) Conspiracy to commit genocide; (c) Direct and public incitement to comm: 
genocide; (d) Attempt to commit genocide; (e) Complicity in genocide.’’ 
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establishing a Criminal Chamber of the International Court of Justice.’’ ‘ 

It is the purpose of this note to describe the discussion in the General As- 
sembly and its Sixth Committee concerning the question of the creation of 
an international criminal jurisdiction. 


I. Provision in the Convention on Genocide for Recourse to an 
International Penal Tribunal 


The General Assembly, at its third session, 1948, had before it a draft 
Convention on the Prevention and Punishment of the Crime of Genocide,° 
prepared by an ad hoc Committee of the Economie and Social Council and 
transmitted by the Council to the General Assembly.® Article VII of this 
draft convention read as follows: 


Persons charged with genocide or any of the other acts enumerated 
in article IV shall be tried by a competent tribunal of the State in the 


territory of which the act was committed or by a competent interna- 
tional tribunal. 


Discussion in the General Assembly on the question of the establishment 
of an international criminal jurisdiction arose out of the last phrase of the 
above-quoted article, ‘‘or by a competent international tribunal.’’ This 
phrase was adopted by the ad hoc Committee not with unanimity, but 
by a vote of four to three.” In the Sixth Committee of the General As- 
sembly, to which the draft convention was referred, it was a subject of 
prolonged debates. The Committee first decided to delete the phrase but, 
upon reconsideration, reversed that decision by restoring the provision in 
an amended form. 


(a) Arguments in Favor of Providing for Recourse to International 
Jurisdiction 


Those who were in favor of providing for recourse to international juris- 
diction took the position that national jurisdiction alone was inadequate for 
the repression of genocide. This was the view of the majority of the ad hoc 
Committee which prepared the draft convention.® 

The same line of thought was pursued by several members of the Sixth 
Committee of the General Assembly. The representative of France, for 
instance, declared that genocide was a crime which was generally com- 
mitted only by states or with their complicity. The distinguishing factor 


4General Assembly resolution 260 (III) B. For text, see General Assembly, 3rd 
Sess., Official Records, Pt. I, Resolutions, p. 177. 

5 U.N. Does. E/794; E/794/Corr.1. 

6 For a brief history of the draft convention, see U. N. Doe. A/760, pars. 1-6. 

7 China, France, Lebanon, United States of America voted for; Poland, Soviet Union, 


Venezuela voted against. See Report of the ad hoc Committee, U. N. Doe. E/794, p. 11. 
8 Ibid. 
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of this crime, he said, was the intervention of publie authorities, other- 
wise a similar crime can be defined by the juridical term ‘‘murder.’’ The 
purpose of the convention was not to repress individual murders, but to 
ensure the prevention and repression of crimes committed by heads of 
states. It was therefore necessary to provide for recourse to an interna- 
tional criminal court. He proposed an amendment to the phrase under 
consideration so as to read ‘‘or by the international criminal court consti- 
tuted as follows:’’*° The representative of the Philippines also believed 
that genocide was a collective crime of such proportions that it could rarely 
be committed except with the participation or tolerance of the state and 
hence ‘‘it would be paradoxical to leave to that same state the punishment 
of the guilty.’’ 

As against the objection to international jurisdiction over genocide on 
the ground that it would impair the sovereignty of states, the representa- 
tives of Haiti ** and Chile ** pointed out that the notion of absolute national 
sovereignty was now out of date, and that the idea of interdependence of 
states had taken its place. 


(b) Objections to the Provision for an International Penal Tribunal 


From the outset, the suggestion for an international tribunal to exercise 
jurisdiction over the crime of genocide met with persistent opposition from 
several delegations for a variety of reasons. The principle of the sover- 
eignty of states was especially relied upon by these delegations. The 
minority of the ad hoc Committee, for instance, declared that ‘‘the inter- 
vention of an international tribunal would defeat the principle of the 
sovereignty of the State.’’ 4 

In the Sixth Committee of the General Assembly, the representative of 
the Soviet Union reiterated the position of his government previously stated 
in the ad hoc Committee that genocide should be punished exclusively by 
national courts and that the introduction of an international jurisdiction 
was a violation of the sovereign right of states to judge crimes committed 
in their territories. The sovereignty of states, he declared, was the very 
basis of the United Nations. Codperation among the sovereign states was 
essential in order to combat genocide.*® He therefore proposed an amend- 


9U. N. Doc. A/C.6/SR.97, p. 19. 

10 U. N. Doe. A/C.6/255. This amendment, however, did not stipulate details concern- 
ing the constitution of the proposed international criminal court, but left them to later 
consideration. 

11U. N. Doc. A/C.6/SR.97, pp. 9, 10. 

12 Ibid., p. 14; U. N. Doe. A/C.6/SR.98, p. 7. 

13 U. N. Doe. A/C.6/SR.97, p. 18. 

14 This minority consisted of the representatives of Poland, the Soviet Union, and 
Venezuela. Report of the ad hoc Committee, U. N. Doc. E/794, p. 11. 

15 U. N. Doc. A/C.6/SR.98, pp. 8-9. 
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ment to delete the words ‘‘or by a competent international tribunal’’ from 
the article under consideration.”® 

The representative of Czechoslovakia took a similar position. He 
doubted that states would agree to submit to the jurisdiction of an interna- 
tional criminal court, and queried whether states would be willing to alter 
their existing legal systems in order to make provisions for extraditing their 
nationals.‘7 The representative of the Dominican Republic declared that 
the constitution of his country recognized the jurisdiction of national 
tribunals alone with respect to crimes committed in the territory of the 
republic. He was opposed to the very principle of sharing that jurisdiction 
with international tribunals. He, moreover, advanced still another reason : 
Sentences pronounced by international tribunals dealing with all acts of 
genocide might provoke or increase international tension.‘ It was also 
pointed out by the representative of Venezuela that the idea of an interna- 
tional criminal court showed a completely unrealistic approach to the prob- 
lem. Even the Optional Clause of the Statute of the International Court 
of Justice had not yet been accepted by all the Member States. Moreover 
the convention drafted in Geneva in 1937 to establish an international 
tribunal for the suppression of terrorism had been signed by three states 
only.?® 

Some other representatives declared themselves in favor of the principle 
of an international criminal jurisdiction, but objected to reference to an 
international tribunal in the draft convention on the ground that such a 
tribunal did not in fact exist. The representative of Cuba declared that 
he would support the omission of that reference because it had no practical 
value.*° The representative of India was also unable to subscribe to the 
establishment of an international criminal court without being in possession 
of details as to the composition of the court, the procedure to be followed 
before it and the law to be applied.*t. The representative of Brazil further 
declared that the time had not yet come for the establishment of an inter- 
national criminal court because ‘‘there did not exist any international 


9? 


criminal law, properly speaking.’’ *° 


(c) Proposals to Provide for Recourse to International Jurisdiction only 
in Cases where State Responsibility was Involved 


As a compromise between the two schools of thoughts, related above, cer- 
tain delegations proposed to provide for recourse to an international juris- 


16 U. N. Doe. A/C.6/215/Rev. 1. 

17U. N. Doe. A/C.6/SR.98, p. 4. 

18 U. N. Doe. A/C.6/SR.97, p. 12. 

1° U.N. Doe. A/C.6/SR.98, pp. 5, 6. 

20 U. N. Doe. A/C.6/SR.97, p. 13. 
*1U. N. Doe. A/C.6/SR.97, p. 18. 
22U.N. Doe, A/C.6/SR.97, pp. 16, 17. 
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diction only in cases where the responsibility of the state was involved. 
Among these representatives some were in favor of recourse to an inter- 
national tribunal to be established for the purpose of exercising criminal 
jurisdiction, while others turned to the International Court of Justice. 
The United States representative proposed an amendment to add to the 
article of the draft convention in question another paragraph providing: 


Jurisdiction of the international tribunal in any ease shall be subject 
to a finding by the tribunal that the State in which the crime was com- 
mitted had failed to take appropriate measures to bring to trial per- 
sons who, in the judgment of the court, should have been brought to 
trial or had failed to impose suitable punishment upon those convicted 
of the crime.** 


The representatives of the United Kingdom, Uruguay and Belgium, on 
the other hand, introduced separate amendments providing for recourse to 
the International Court of Justice. The United Kingdom amendment 
would confer jurisdiction upon the International Court of Justice over acts 
of genocide by a state or government. It read as follows: 


Where the act of genocide as specified by Articles II and IV is, or 
is alleged to be the act of the State or Government itself or of any 
organ or authority of the State or Government, the matter shall, at the 
request of any other party to the present Convention, be referred to the 
International Court of Justice whose decision shall be final and bind- 
ing. Any acts or measures found by the Court to constitute acts of 
genocide shall be immediately discontinued or rescinded and if already 
suspended shall not be resumed or reimposed.** 


The Uruguayan amendment would permit recourse to the International 
Court of Justice only where the competent organs of the state which was 
under a duty to punish the crime failed to proceed to such punishment 
effectively. It stipulated: 


Persons charged with genocide or any of the other acts enumerated 
in Article IV shall be tried by the competent tribunals of the State in 
the territory of which the act was committed. 

Should the competent organs of the State which is under a duty to 
punish the crime fail to proceed to such punishment effectively, any of 
the parties to the present Convention may submit the case to the Inter- 
national Court of Justice which shall decide whether the complaint is 
justified. 

Should it be proved that there has been such failure as aforesaid the 
Court shall deal with and pronounce judgment on the crime of geno- 
cide. For this purpose the Court shall organize a Criminal Chamber.” 


The Belgian amendment provided for reference to the International 
Court of Justice of any dispute relating to the fulfillment of the undertak- 


28 U. N. Doe. A/C.6/235. 
24U. N. Doe. A/C.6/236/Corr.1. 
25 U. N. Doc. A/C.6/209. 
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ing to punish genocide or to the direct responsibility of a state for the acts 
of genocide. This amendment was couched in the following terms: 


Any dispute relating to the fulfilment of the present undertaking or 
to the direct responsibility of a State for the acts enumerated in Article 
IV may be referred to the International Court of Justice by any of the 
parties to the present Convention. 

The Court shall be competent to order appropriate measures to bring 
about the cessation of the imputed acts or to repair the damage caused 
to the injured persons or communities.”° 


Objections, however, were raised in regard to recourse to the Interna- 
tional Court of Justice. It was pointed out by several representatives, in- 
cluding those of France,** the United States ** and The Netherlands,*’ that 
the International Court of Justice had no criminal jurisdiction. Further- 
more, only states could be parties before that Court. 


(d) Decisions of the Sixth Committee of the General Assembly 


(1) First decision. The Sixth Committee of the General Assembly first 
took a vote on November 10, 1948, upon the amendment to delete the phrase 
‘‘or by a competent international tribunal’’ in Article VII of the draft con- 
vention. The amendment was adopted by twenty-three votes to nineteen, 
with three abstentions.*° Several representatives who voted in favor of the 
deletion made it clear that they were not opposed to the principle of inter- 
national criminal jurisdiction, but that they were unable to vote for a pro- 
vision which referred to a jurisdiction which did not exist. The represen- 
tative of France declared that ‘‘by rejecting all international measures for 
punishing the crime, the Committee had rendered the draft convention on 
genocide purposeless. In those circumstances, France would probably not 
be in a position to sign such a convention.’’ * 

(2) Reconsideration of the question. When the Sixth Committee came 
to the consideration of the whole text of the draft convention as reported by 
its Drafting Committee,** which renumbered the original Article VII as 
Article VI, the representative of the United States proposed to add to the 
end of the article a provision for an international penal tribunal so as to 
make it read as follows: 


26 U. N. Doc. A/C.6/252, pars. 2 and 3. 

27 U. N. Doe. A/C.6/SR.97, p. 19. 

28 U. N. Doc. A/C.6/SR.98, pp. 7-8. 

*9 U. N. Doe. A/C.6/SR.97, pp. 8-9. 

30 U. N. Doe. A/C.6/SR.98, p. 11. 

*1Ibid., pp. 11-13. Explanation to this effect was made by the representatives of 
Luxembourg, Poland, Peru, Belgium, United Kingdom, Canada and Cuba. 

82 U. N. Doe. A/C.6/SR.98, p. 11. The representatives of Canada, Haiti, United States 
and Uruguay also made statements on their negative votes. 

83 U. N. Does. A/C.6/288 and 289/Rev.1. 
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Article VI. Persons charged with genocide or any of the other acts 
enumerated in article III shall be tried by a competent tribunal of the 
State in the territory of which the act was committed or by a competent 
international penal tribunal subject to the acceptance at a later date 
by the contracting party concerned of its jurisdiction.** 


In support of his amendment, the United States representative stated 
that two new factors had intervened. The first factor was that a number of 
representatives had voted against the mention of an international penal 
tribunal in the draft convention because of the wide scope of the protection 
of political groups originally envisaged in it; however, the Committee had 
since decided to omit all mention of political groups from the convention. 
The second factor was that other delegations had voted against the same 
provision because they did not want to bind themselves before the con- 
stitution and powers of the international penal tribunal were known. The 
condition at the end of his amendment would dispel any fear that might 
exist on this point.*® 

The Committee first decided, by a vote of thirty-three to nine, with six 
abstentions, to reconsider Article VI.°° Other amendments to the same 
article were introduced by the French,** Indian ** and Belgian *° represent- 
atives. A drafting subcommittee, consisting of the representatives of Bel- 
gium, France, India and the United States, was appointed to consider these 
amendments.*® A joint amendment was proposed by the representatives 
of Belgium, France and the United States to add to the end of Article VI 
of the draft convention the following words: ‘‘or by such international 
penal tribunal as may have jurisdiction with respect to such Contracting 
Parties as shall have accepted the jurisdiction of such tribunal.’’ *! 

After considerable discussion in the Sixth Committee, this amendment 
was adopted in substance by twenty-nine votes to nine, with five abstentions. 
The article, as amended, was then put to the vote and was adopted by 
twenty-seven votes to five, with eight abstentions.*? As adopted, it reads as 
follows: 


Persons charged with genocide or any of the other acts enumerated 
in Article III shall be tried by a competent tribunal of the State in the 
territory of which the act was committed, or by such international 
penal tribunal as may have jurisdiction with respect to those Contract- 
ing Parties which shall have accepted its jurisdiction. 


84 U, N. Doe. A/C.6/295. 

35 U. N. Doe. A/C.6/SR.129, p. 7. 

36 Ibid., p. 9. 

37 Ibid., p. 10. 

38 U. N. Doe. A/C.6/299. 

39 U. N. Doe. A/C.6/SR.129, p. 11. 
40 Ibid., p. 12. 

41U. N. Doe. A/C.6/SR.130, p. 4. 
42 Ibid., p. 16. 
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II. Resolution for Study of the Question by the 
International Law Commission 


Immediately after it took the first decision, namely, that to omit any 
reference to an international tribunal in the draft convention, the Sixth 
Committee took up two proposals previously submitted, respectively, by 
Iran and The Netherlands, providing for the study of the question of an 
international criminal jurisdiction by the International Law Commission. 
The proposal of Iran provided that the International Law Commission 
should ‘‘undertake the necessary studies with a view to preparing a draft 
convention on the establishment of an international tribunal competent to 
deal with the crime of genocide.”’ * 

The Netherlands proposal would request the International Law Commis- 
sion ‘‘to study the desirability and possibility of establishing an interna- 
tional judicial organ for the trial of individuals, whether private persons or 
officials, charged with crimes over which jurisdiction will be conferred upon 
that organ by international conventions.’’ The Commission would also 
‘‘nay particular attention to the possibility of establishing a Criminal 
Chamber of the International Court of Justice.’’ ** 

In order to reconcile the proposal of Iran which referred to genocide 
alone and that of The Netherlands which made no specific reference to 
genocide, the representative of Venezuela proposed an amendment to the 
Netherlands proposal so as to envisage the jurisdiction of the proposed in- 
ternational judicial organ as extending over ‘‘the crime of genocide or other 
erimes.’’ 

This was promptly accepted by both the Netherlands and Iranian repre- 
sentatives. The proposal, as thus amended, was put to the vote and was 
adopted by thirty-two votes to four, with nine abstentions.*® 


III. Decisions of the General Assembly 


The report containing the text of the draft Convention on the Prevention 
and Punishment of the Crime of Genocide, together with the draft resolu- 
tion providing for the study by the International Law Commission of the 
question of an international criminal jurisdiction,*? was submitted to the 
General Assembly by the Sixth Committee. In the course of the discussion 
of the draft convention at the 178th and 179th plenary meetings of the Gen- 
eral Assembly, the Soviet representative submitted, among others, an 
amendment calling for the deletion of the clause in Article VI referring to 
an international penal tribunal.*® The representatives of Czechoslovakia, 

43 U. N. Doe. A/C.6/218. 

44U. N. Does. A/C.6/248 and A/C.6/248/Rev.1. 

45 U. N. Doe. A/C.6/SR.99, p. 2. 

46 Ibid., p. 8. This resolution became resolution 260 (III) B. See note 4, supra. 

47U. N. Does. A/760 and A/760/Corr.2. 

48U. N. Doc. A/766. 
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Byelorussia, India and Poland supported the Soviet amendment. On the 
other hand, the representatives of Australia, Brazil, France, The Nether- 
lands, Pakistan and the United States expressed the contrary view.*® 

The General Assembly, by thirty-nine votes to eight, with eight absten- 
tions, rejected the amendment submitted by the Soviet Union. It then 
unanimously approved the Convention on the Prevention and Punishment 
of Genocide. By a vote of forty-three to six, with six abstentions, the Gen- 
eral Assembly next adopted the resolution relating to the study by the In- 
ternational Law Commission of the question of an international criminal 
jurisdiction.°° 


49U. N. Does. A/P.V.178 and A/P.V.179. 
50 U. N. Doe. A/P.V.179, pp. 56, 57-60. 
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THE EISLER EXTRADITION CASE 
Gerhart Eisler, an alien Communist, while at liberty on bail pending de- 
cisions on appeals from criminal convictions in United States courts, 
illegally departed from New York on May 12, 1949, by stowing away on 


the Polish steamship Batory bound for Gdynia, Poland. Two days later 


his presence on board the Batory was made known by wireless message from 
the purser to the steamship company’s office in New York, and upon its 
instructions a passenger ticket was issued to the stowaway at sea. Before 
the Batory reached its first port of call—Southampton, England—the 
United States Government sent to the British authorities a request for the 
fugitive’s arrest and detention for extradition to the United States. The 
warrant for Eisler’s arrest was served on board the Batory in British terri- 
torial waters. The captain refused to surrender the fugitive, whereupon 
the British police officers forcibly removed him from the Polish ship and 
lodged him in jail. Later, the prisoner was remanded to the Bow Street 
Magistrate’s Court, London, where the extradition proceedings took place 
in accordance with British law on May 27, 1949, before Sir Laurence Dunne. 
The Government of the United States and Eisler were both represented 
by English counsel. 

Eisler had been duly convicted of two crimes in the United States: (1) 
contempt of Congress for refusing to take the stand or to be sworn when 
duly summoned and brought before the Committee on Un-American Activi- 
ties of the House of Representatives;' (2) knowingly making false state- 
ments in an application for permission to depart from the United States 
with intent to induce and secure the granting of such permission (U. 8S. 
Code, Title 22, See. 223). The statements in KEisler’s application were 
sworn to by him before a notary public and duly attested by the notarial 
seal.? 

Neither of the offenses of which Eisler was convicted is included by name 
in the extradition treaty between the United States and Great Britain.* 
The request for extradition was made as for conviction on a charge of per- 
jury, a crime made extraditable by the treaty. The documents submitted 
in support of the application showed that it was based upon KEisler’s con- 
viction of the second offense stated above, namely, knowingly making false 

1 The facts and law in this case are set out in Eisler v. U. S., U. S. Ct. App., District 
of Columbia, The Washington Law Reporter (1948), Vol. LXXVI, p. 1045. 

* The facts in this case appear in U. S. v. Eisler, U. S. Dist. Ct. for the District of 
Columbia, The Washington Law Reporter (1948), Vol. LXXVI, p. 273. 

3 Treaty of Dec. 22, 1931, in foree June 24, 1935. Department of State, Treaty 


Series, No. 849; Treaty Information Bulletin, June, 1935, p. 12. 
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statements in an application for permission to depart from the United 
States. Sir Valentine Holmes, representing the United States Embassy 
in London, argued that if the facts established to justify the conviction 
were facts which would justify a conviction for perjury in England then 
the offense was extraditable.* 

British law on the subject is contained in the Act of 1911 ‘‘To econsoli- 
date and simplify the law relating to perjury and kindred offences,’’ the 
official title of which is the Perjury Act of 1911. The pertinent provisions 
of the first section of the Act read as follows: 


(1) If any person lawfully sworn as a witness or as an interpreter 
in a judicial proceeding wilfully makes a statement material in that 
proceeding, which he knows to be false or does not believe to be true, 
he shall be guilty of perjury. 

(2) The expression ‘‘ judicial proceeding’’ includes a proceeding 
before any court, tribunal, or person having by law power to hear, re- 
ceive, and examine evidence on oath. 

(3) Where a statement made for the purposes of a judicial pro- 
ceeding is not made before the tribunal itself, but is made on oath 
before a person authorized by law to administer an oath to the person 
who makes the statement, and to record or authenticate the statement, 
it shall, for the purposes of this section, be treated as having been 
made in a judicial proceeding. 


After hearing both sides, the British magistrate denied the application 
and discharged Eisler from custody. In reaching his decision, the mag- 
istrate pointed out that ‘‘Perjury is a somewhat technical matter. It is 
thought by certain people that if you merely tell a lie on oath you have 
committed perjury.’’ But, he added, ‘‘ You have done nothing of the sort. 
You have committed something akin to perjury, but not necessarily per- 
jury.’’ In his summary of the facts, Magistrate Dunne stated: ‘‘The 
false statement alleged to have been made by Hisler was made for the 
purpose of departing from the United States. It seems to me that no 
judicial proceeding was then contemplated. It was purely an administra- 
tive action performed by the officer in question.’’ He then stated the legal 
question to be, whether what Eisler was convicted of is both an extraditable 
crime in the United States and Great Britain. In his opinion, he held: 
‘Tt is abundantly clear that in no circumstances whatever could the offence 
of which he was convicted in America come under the technical head of 
perjury in this country.’’ Accordingly, he concluded, ‘‘The United States 
requisitioning power has failed to show that EHisler has been guilty of an 
extradition crime, and this application fails.’’ ® 

Generally accepted principles of international law require that to be ex- 
traditable the crime charged must not only be included in the extradition 
treaty but must, in addition, be made criminal by the laws of both con- 


4 The Times (London), May 28, 1949 (air edition), p. 2. 
5 Ibid. 
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tracting parties. This principle of law is affirmed in Article 9 of the 
extradition treaty under consideration. 

The prompt release of Eisler on the ground that he was not charged with 
an extraditable offense, made it unnecessary to consider whether the crime 
for which his extradition was asked was in the nature of a political offense, 
or whether his forcible removal from the Polish ship and Poland’s prompt 
protest to the British Government of this alleged violation of her sover- 
eignty would have any effect upon the fugitive’s status before the British 
court. It is to be regretted that the atmosphere created in London by these 
political issues apparently prevented adequate consideration of the strictly 
legal question decided adversely against the United States. Law and 
precedents exist for the rule laid down by the Supreme Court of the United 
States in a case involving the extradition treaty then in force with Great 
Britain that absolute identity of the crimes charged is not required if the 
essential character of the transaction is the same and made criminal by 
both statutes. In that case, Chief Justice Fuller stated that ‘‘ Treaties 
must receive a fair interpretation, according to the intention of the eon- 
tracting parties, and so as to carry out their manifest purpose. The 
ordinary technicalities of criminal proceedings are applicable to proceed- 
ings in extradition only to a limited extent.’’ ® 

When Sir Laurence Dunne referred in his decision to 
to perjury,’’ he doubtless had in mind the second section of the British 
Perjury Act which deals with ‘‘kindred offenses.’’? The section provides: 


‘ 


‘something akin 


If any person, being required or authorized by law to make any 
statement on oath for any purpose, and being lawfully sworn (other- 
wise than in a judicial proceeding) wilfully makes a statement which 
is material for that purpose and which he knows to be false or does 
not believe to be true, he shall be guilty of 4 misdemeanor. 


Conviction carries the same penalty as conviction of perjury. 

Although Eisler was not convicted of the crime of perjury in the United 
States, the crime of which he was convicted might also have been charged 
under the perjury statute which reads: 


Whoever, having taken an oath before a competent tribunal, officer, 
or person, in any case in which a law of the United States authorizes 
an oath to be administered, that he will testify, declare, depose, or 
certify truly, or that any written testimony, declaration, deposition, or 
certificate by him subscribed, is true, shall wilfully and contrary to 
such oath state or subscribe any material matter which he does not 
believe to be true, is guilty of perjury. (U.S. Code, Title 18, See. 231.) 


It is to be noted that according to United States statutory definition, per- 


Jury is not restricted to false swearing in the course of judicial proceedings. 


6 Wright v. Henkel, 190 U. S. 40, 57. See also precedents reported in Hackworth, 
Digest of International Law, Vol. IV, § 315. 
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It would seem to be open to serious argument that if the crime of which 
Eisler was convicted fell within the United States general definition of 
perjury and came specifically within the British law of offenses expressly 
legislated as being kindred to perjury, the essential character of the act 
would be the same, and that act being subject to severe punishment by the 
laws of both countries, a proper case for extradition might be made. Un- 
der Magistrate Dunne’s decision, Eisler would not have been extraditable 
even had he been indicted for the Federal crime of perjury in the United 
States. 

Obviously, sufficient time was not allowed to develop the case for extra- 
dition. Eisler was taken into custody on May 14 and released May 27. 
Before releasing the accused, the British magistrate refused an application 
of American counsel for further adjournment in order that more documents 
could be sent from the United States. <A period varying from forty to 
sixty days, depending upon the distance and means of communication 
between the demanding and asylum states, is usually provided as the limit 
for the detention of alleged fugitives from justice following arrest and 
pending the production of documents upon which the claim for extradi- 
tion is based.’ Article 11 of the present extradition treaty between the 
United States and Great Britain provides that this period shall not exceed 
two months, or such further time as may be granted. 

The unsatisfactory nature of the proceedings in this case demonstrates 
the need for the codification of the law of international extradition. As 
a contribution toward this end, the Harvard Research in International 
Law after several years of intensive research and careful study by some 
fifty competent authorities in the United States, proposed in 1935 a draft 
convention in which the traditional method was abandoned of enumerating 
a detailed list of extraditable crimes. This new approach followed the 
recommendations of a report of the Committee of Experts of the League 
of Nations of 1926.8. The Harvard draft proposed that extradition should 
be granted for any act made criminal by the laws of both the requesting 
and the requested states, provided the possible penalty in each case would 
be death or deprivation of liberty for a period of two years or more.’ As 

7 Hackworth, Digest of International Law, Vol. IV, p. 111. 

8 Publications of the League of Nations, V. Legal, 1926, v. 8, p. 3; Am. Jour. INT. 
Law, Spec. Supp. (1926), Vol. 20, p. 253. 

9 The penalty for perjury and kindred offenses under the British Perjury Act is seven 
years penal servitude or imprisonment with or without hard labor for not exceeding two 
years or a fine, or to both such penal servitude or imprisonment and fine. Under the 
United States Code, perjury may be punished by imprisonment for not more than five 
years and a fine of not more than $2,000; knowingly making false statements in an ap- 
plication for permission to depart from the United States is punishable by imprisonment 
for not more than twenty years or a fine of not more than $10,000, or both. Probably 


the greater penalty attaching to the last-mentioned offense was taken into consideration 
in determining under which section of the United States Code Eisler was to be indicted. 
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stated in the comment of the Harvard Research, ‘‘From an international 
point of view the introduction of lists of indictable offenses into an ever- 
increasing number of bipartite treaties tends towards uncertainty and dis- 
order, where effective codperation is needed.’’ *” 

Georce A. FINCH 


THE CORFU CHANNEL CASE 

The Corfu Channel Case originally came before the International Court 
of Justice on the basis of a British application in conformity with a resolu- 
tion of the Security Council of April 9, 1947. Albania objected to the 
jurisdiction, denying the British contention that a Security Council recom- 
mendation under Article 36 was a ‘‘decision’’ binding, according to Article 
25, on Members (or non-Members which had accepted an invitation to par- 
ticipate in discussions before the Security Council as provided in Article 
32). Without passing on this point, the Court found that Albania had, in 
fact, accepted the Court’s jurisdiction by its note of July 2, 1947. Imme- 
diately after this decision on March 25, 1948, the parties announced an 
agreement to implement the Security Council’s resolution by submitting to 
the Court for decision the following questions: 


(1) Is Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian waters and 
for the damage and loss of human life which resulted from them and 
is there any duty to pay compensation ? 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts of 
the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satis- 
faction ? * . 

The form of this agreement caused the Court some difficulty in its judg- 
ment on the merits of the case, April 9, 1949,° because it left it unclear 
whether the Court could decide the amount of damages which Albania 
nust pay if the first question were answered affirmatively. The Court, 
however, held on this point that the agreement could not be regarded as 
narrowing the jurisdiction which the Court had already decided it had.* 

The facts of the case indicated that the disaster occurred as the result 
of a mine field which had been laid shortly before the disaster and after the 
British had found the Channel clear of mines in 1945.° 

In dealing with the first question, the Court had to consider the British 
contention that the mines had been laid with wrongful intent by Albania, 


10 AM. Jour. Int. LAw, SUPPLEMENT, Vol. 29 (1935), pp. 15, 21, 75. 
LECS. Reports, 1947-1948, p. 15; this JouRNAL, Vol. 42 (1948), p. 690. 
21.C.J. Reports, 1949, p. 6. 

3 Ibid., p. 4; this JourNAL, p. 558. 

41.C.J. Reports, 1949, p. 26. 

5 Ibid., pp. 13-15. 
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or by Yugoslavia with Albanian complicity. The Court found the evidence 
insufficient to support these charges, but held by a vote of 11 to 5 that Al- 
bania was responsible for the disaster on the ground that it must have 
known about the mines, and had been negligent in not warning ships about 
the dangers in this international highway and in not taking measures after 
the disaster to discover and punish those who laid the mines. The Alba- 
nian obligations, said the Court, 


are based, not on the Hague Convention of 1907, No. VIII, which is 
applicable in time of war, but on certain general and well-recognized 
principles, namely : elementary considerations of humanity, even more 
exacting in peace than in war; the principle of the freedom of maritime 
communication; and every State’s obligation not to allow knowingly 
its territory to be used for acts contrary to the rights of other States.° 
The Soviet Judge, Krylov, dissented on this point of the judgment, say- 
ing, ‘‘One cannot condemn a State on the basis of probabilities.’’* The 
Court took a view which may seem similar in rejecting the British charge 
that Yugoslavia with the complicity of Albania had laid the mines, saying: 
‘*A charge of such exceptional gravity against a State would require a de- 
gree of certainty that has not been reached here.’’ ® 
The distinction may seem justifiable because of the presumption that a 
state knows what happens in its territory or territorial waters, while states, 
like individuals, are presumed not to commit wrongful acts. With these 
different presumptions Albania would have the burden of proving that it 
was not negligent, while Great Britain would have the burden of proving 
that Yugoslavia was guilty. The Court, however, made a more subtle dis- 
tinction, saying: 
it cannot be concluded from the mere fact of the control exercised 
by a State over its territory and waters that the State necessarily knew, 
or ought to have known, of any unlawful act perpetrated therein, nor 
yet that it necessarily knew, or should have known, the authors. This 
fact, by itself and apart from other circumstances, neither involves 
prima facie responsibility nor shifts the burden of proof. 

On the other hand, the fact of this exclusive territorial control exer- 
cised by a State within its frontiers has a bearing upon the methods of 
proof available to establish the knowledge of that State as to such 
events. By reason of this exclusive control, the other State, the victim 
of a breach of international law, is often unable to furnish direct proot 
of facts giving rise to responsibility. Such a State should be allowed 
a more liberal recourse to inferences of fact and circumstantial evi- 
dence.® 


Great Britain was therefore permitted to rely on inferences and circum- 
stances in proving Albanian knowledge and negligence which would not 


6 Ibid., p. 22 
7 Ibid., p. 72. 
8 Ibid., p. 17 
9 Ibid., p. 1 
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have been adequate to prove Albania or Yugoslavia guilty of a wrongful 
act or of complicity. It would appear that this distinction in regard to the 
types of evidence admissible had the practical effect of shifting the burden 
of proof. 

The damages which Albania should pay was not determined because Al]- 
bania, having contended that the Court’s jurisdiction did not extend to this 
matter, had not argued the point. The Court, however, in an order of 
April 9 fixed dates in June, July, and August, 1949 for submission of writ- 
ten observations on the point by the parties.'” 

On the second question before it, the Court, by a vote of 14 to 2, held that 
Great Britain did not violate the sovereignty of Albania by the acts of its 
navy in the Corfu Channel on October 22, 1946, but held unanimously that 
the mine-sweeping operations conducted by British naval forces on Novem- 
ber 12 and 13, 1946, after the disaster, were in violation of that sover- 
eignty.11. This decision was based on a careful analysis of the rights of 
innocent passage through straits within the territorial waters of a state. 

It is, in the opinion of the Court, generally recognized and in aeccord- 
ance with international custom that States in time of peace have a right 
to send their warships through straits used for international navigation 
between two parts of the high seas without the previous authorization 
of a coastal State, provided that the passage is innocent. Unless other- 
wise prescribed in an international convention, there is no right for a 
coastal State to prohibit such passage through straits in time of peace.’* 

The passage of the Channel on October 22, when the disaster occurred, 
was, in the opinion of the Court, innocent, but the subsequent sweeping 
operations, although provoked by the disaster, were held by the Court to be 
of a character permissible only with express Albanian consent. The Court 
declined to accept the British argument that in the circumstances it was en- 
titled to ‘‘intervene’’ to get evidence to present to the International Tri- 
bunal or to act ‘‘for self-protection.’’ 


The Court can only regard the alleged right of intervention as the 
manifestation of a policy of force, such as has, in the past, given rise 
to most serious abuses and such as cannot, whatever be the present de- 
fects in international organization, find a place in international law. 
Intervention is perhaps still less admissible in the particular form it 
would take here; for, from the nature of things, it would be reserved 
for the most powerful States, and might easily lead to perverting the 
administration of international justice itself. 

. . . Between independent States, respect for territorial sovereignty is 
an essential foundation of international relations. The Court recognizes 
that the Albanian Government’s complete failure to carry out its duties 
after the explosions, and the dilatory nature of its diplomatic notes, 
are extenuating circumstances for the action of the United Kingdom 


10 Order of April 9, 1949, ibid., pp. 171-172. 
11 Ibid., p. 36, 
12 Tbid., p. 28, 
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Government. But to ensure respect for international law, of which it 
is the organ, the Court must declare that the action of the British Navy 
constituted a violation of Albanian sovereignty. 

The opinion is notable for the extent to which the Court relied upon 
broad principles of law, apparently deemed to be self-evident and stated 
without citation of precedent or authority. It is also notable that these 
principles referred to rights of humanity and obligations not to resort to 
force which have been especially emphasized in recent general conventions. 
This aspect was especially noted in Judge Alvarez’s concurring opinion sug- 
gesting that we are entering ‘‘a new era in the history of civilization’’ in 
which ‘‘profound changes have taken place in every sphere of human activ- 
ity, and above all in international affairs and in international law.’’ He 
therefore sought to relate the opinion to principles of what he ealled ‘‘the 
new international law’’ and the interpretation it gives to such questions as 
the sovereignty of states, the responsibility of states, intervention, and mis- 
use of right.?* 

Judge Basdevant, President of the Court, dissented from the conclusion 
that the Court had jurisdiction to assess the amount of compensation. 
Judges Zoritié (Yugoslavia), Winiarski (Poland), Badawi Pasha (Egypt), 
Krylov (Soviet Union), and ad hoc Judge Eéer (Czechoslovakia), appointed 
by Albania for the case, dissented from this conclusion and also from the 
portion of the judgment holding Albania responsible. Judges Krylov and 
Azevedo (Brazil) dissented in respect to the Court’s finding that the Brit- 
ish Navy was innocent in its passage of the Channel on October 22, 1946." 

Quincy WRIGHT 


THE NEW FUNDAMENTAL LAW FOR THE WESTERN GERMAN FEDERAL REPUBLIC 


Thirty vears ago, at the close of World War I, an expectant world turned 
its eyes toward the German city of Weimar, to discover what manner of 
constitution a defeated and dejected nation, truncated in territory and 
threatened with civil war, would produce. Those Germans desirous of 
breaking with the imperial tradition thought it imperative that the nation 
repudiate more than a half-century of its history, and return to the tra- 
dition of the liberal revolutionists of 1848. Those disinclined to turn back 
the pages of history saw greater promise in transforming the essentially 
political anti-dynastic and republican revolution of November, 1918, int 
a more socially dynamic process which would link the fate of the republi- 
can Reich to the contemporary Soviet experiment in the re-ordering of 
society. The result was the Weimar Constitution of August 11, 1919 
which, if it ‘‘vibrated with the tramp of the proletariat’’ as an analyst 


18 Ibid., p. 35. 
14 Ibid., p. 39. 
15 Ibid., pp. 37-38. 
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then described it, did not, in fact, break too violently with the Bismarckian 
régime. To cope with domestic and international necessities, however, the 
molders of the Weimar instrument endowed the republican Reich with 
plenary authority and centralized power, thus giving the new Germany an 
unfettered opportunity of self-redemption. 

Behind the facade of parliamentary democracy under a multi-party sys- 
tem, however, there lurked the possibility of using the republican consti- 
tution for other ends. And when the powerful middle classes, to whom 
the outside world looked for real leadership of the republic, were ruined 
by the economie disasters that followed, the way to totalitarianism of either 
the Right or the Left was wide open. It was the evil genius of Nazism 
that it effected an apparent symbiosis of the radical Right and the radical 
Left by crossing an exacerbated nationalism with a socialistic ferment to 
which the Republie failed to give satisfaction. The resulting hybrid, the Na- 
tional Socialist revolution, gave violent expression to both these dynamic 
forces. In the process the Weimar Constitution, although never formally 
abolished, was legally swept aside. 

When the Nazi régime collapsed in 1945, under the hammer blows of both 
East and West, the whole institutional complex fell in ruins. The victorious 
Occupying Powers were thus directly faced with the problem of erecting 
an effective substitute mechanism of authority which should avoid the re- 
currence of Nazi aggression, and return a recidivist Germany, after a sec- 
ond expiation of her sins, to the circle of civilized society. The problem 
was essentially a dual one: to prevent the resurgence of frenetic national- 
ism—on which West and East were then indubitably in agreement—and 
to exorcise from the minds of the German people the socialistic traits of 
the Hitler régime—a point on which the victors were sharply divided. 

This is neither the time nor the place for reviewing or evaluating the his- 
tory of the occupation in the different zones. That must await the pa- 
tient work of the economie and social historian. It will suffice for present 
purposes to note that from the outset the Occupying Authorities in all 
four zones fell back upon the Lander, the feeble territorial entities of 
‘““demoeratie centralism,’’ Weimar style, as the primary building-blocks 
out of which a regenerate Germany was to be reconstructed. Whatever 
the other bonds of cohesion might be—chiefly the major political groups 
that survived a dozen years of subterranean existence—it was the retouched 
Linder, as the primordial administrative units, that were the basic ele- 
ments for reconstruction purposes. The internal re-ordering of each Land 
was effected during 1945-1947 by the several Occupying Powers, each of 
which sought to refashion the Linder under its control by remolding them 
in the image of its own institutions. 

That process elicited varying responses from the respective fragments 
of the German people, who, in addition to taking inventory of the institu- 
tional complex and the particularistic tradition in each Land, borrowed 
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quite consciously from other foreign sources, chiefly Switzerland and Aus- 
tria, something of the mechanies of collegial, non-parliamentary represent- 
ative government. Bavaria went so far at one time as to copy extensively 
from the corporative structure of Austrian fascism, and so earn the mild 
reproof of the American Military Government. It was only when this 
process, which was attritional in the extreme, was complete in all the 
Liinder oceupied by the Western Allies that the discussion of constitutional 
reconstruction at a higher level could be approached. At this point the 
almost unbridgeable crevasse between East and West intervened to delay, 
obstruct and confuse not only the German people themselves, but also the 
outside world. 

With the convening at Bonn in the fall of 1948 of an assemblage of rep- 
resentatives from the three western zones, the first effort at higher-than- 
Land level in constitution-making was inaugurated. The final product, 
the Grundgesetz, or Fundamental Law, of May 9, 1949, permits both 
layman and expert to glimpse something of what has been going on in the 
German political mind in the Western Zones, and to see coneretely at what 
points and in what ways the pressure of the Occupying Powers has regis- 
tered institutionally in the mechanics of the new federal régime for West- 
ern Germany. 

The 147-article document is, above all things, a transitory and transi- 
tional instrument, definitely providing for and eagerly anticipating, its 
own extinction.* This leaves the diplomatic issue to the victors, but fore- 
shadows an early reunion of all Germany, unquestionably the ardent hope 
of an only slightly chastened nationalism. The institutional complex set 
up by the Bonn Assembly is necessarily federal, creating a Bundesrepublik 
with a Federal President, a Federal Assembly of two chambers, the Lower 
House or Bundestag, ‘‘elected by the people in universal, equal, direct 
and secret elections’’ for a term of four years, and the Bundesrat, a pallid 
secondary chamber of representatives of the Land governments. There 
is a Federal Chancellor, a Federal Ministry, and a Federal Administration, 
the nomenclature of which superficially resembles that of the German 
Confederation (1815-1866) and of the equally transitional North German 

1 Basic Law for the Federal Republic of Germany (agreed Anglo-American transla- 
tion), Department of State Publication 3526 (European and British Commonwealth 
Series 8). An English text based on a translation issued by the U. 8. Military Govy- 
ernment in Germany appeared in the New York Times of May 9, 1949, pp. 6-8. An 
authentic German text is reproduced in the Munich Siiddeutsche Zeitung of May 9, 1949, 
pp. 1+. 

2 The final article of the Grundgesetz declares: ‘‘This Basic Law shall become invalid 
on the day when a constitution adopted in a free decision by the German people comes 
into foree.’’ It is noteworthy that throughout the text a clear distinction is kept be- 
tween the Grundgesetz and the future constitution (Verfassung). This does not im- 
pute any lack of validity to the Bonn instrument, but clearly reserves for the future 
document the dignity of being a ‘‘constitution.’’ 
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Federation (1867-1871). This surface similarity to past federal régimes 
should not blind even the casual reader to the fact that by substituting the 
word ‘‘Reich’’ for ‘‘Bund,’’ the institutional picture thus formed closely 
resembles the Weimar régime from 1919 to 1933, except in two fundamental 
and far-reaching respects: the handing of much administration back to 
the Lander, reverting in this regard to the Bismarckian Reich, and the 
intrusion into the federal, democratic, parliamentary régime of an elabo- 
rate Constitutional Court (Bundesverfassungsgericht), not only as the 
definer of jurisdictional competences and the guarantor of property against 
socialization, but also as the shield and buckler of an elaborate system of 
personal rights and liberties. Far from content with the programmatic 
formula of the so-called ‘‘bourgeois guarantee’’ (Article 164) of the Wei- 
mar Constitution, the new Grundgesetz sets up a comprehensive system 
of safeguards against the unlawful alienation or confiscation of property, 
thus depending on the judicial machinery of government, rather than on 
precarious parliamentary majorities, for the safeguarding of substantive, 
chiefly property, rights. 

In the extensive listing of individual and public liberties, the Bonn doc- 
ument considerably whittles down the ill-assorted second part of the 
Weimar Constitution, but also shows indubitably the effect of external in- 
fluences, notably the long discussions of human rights at Geneva and Lake 
Success. There is an explicit effort to anchor in the instrument iron-clad 
guarantees against persecution of individuals on racial grounds, coupled 
with an equal guarantee of freedom to express divergent ideologies—a point 
which must be comforting to both Nazis and Communists, as the principal 
exponents of a different Weltanschauung. However, efforts to guarantee 
the new federal authorities against successful infiltration of contrarient, 
or ‘‘subversive’’ ideologies are found in the very explicit provisions of 
Articles 18 and 143. The former declares that: 


Whoever abuses the freedom of expression of opinion, in particular 
the freedom of the press (Art. 5, par. 1), the freedom of teaching (Art. 
5, par. 3), the freedom of assembly (Art. 8), the freedom of association 
(Art. 9), the secrecy of mail, post, and teleeommuniecations (Art. 10), 
property (Art 14), or the right of asylum (Art. 16, par. 2), in 
order to attack the free, democratic basic order {[Grundordnung |, shall 
forfeit these basic rights. The forfeiture and its extent shall be pro- 
nounced by the Federal Constitutional Court. 


It is obvious that in the presence of any extensive movement against the 
new federal state, it would be possible to re-create, notwithstanding the 
formal semblance of fundamental freedoms, a large class of degraded and 
pariah citizens without such rights. Article 143, which is patently directed 
against those using force or the threat of force to change the constitutional 
order, is even more far-reaching. With the experience of Czechoslovakia 
in mind, the framers of the Bonn document wrote into it a condemnation 
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to penal servitude for life or not less than ten years for persons so altering 
the Grundordnung of either the Federation or a Land, or depriving the 
Federal President of the powers accorded to him by the Grundgesetz, or 
by force or the threat of danger compelling him to exercise his powers in 
a specific manner or not at all, or preventing the exercise of his powers. 
The same penalty constitutionally extends to separatists, 7.e., those who 
may in future ‘‘deprive the Federation or a Land of a territory.’’ In 
the light of the public attitude revealed in the Rhineland a decade before 
the Nazis towards those lending themselves to separatist agitation, this is 
indeed the lesser penalty. However, public incitation to do any of the 
other things covered by the article incurs mandatorily the ten-year prison 
penalty, while less serious cases incur not less than a two-year penalty; 
while every inducement is held out to co-conspirators, by the promise of 
immunity, to turn state’s evidence. 

Whether these constitutional stipulations will be any more successful 
in dealing with the Left than the numerous instances of the complete out- 
lawry of Communism a decade or more ago in countries now operating 
under Communist régimes remains, from a historical standpoint, dubious. 
And whether the deliberate multiplication of localized administrations in 
regions that have known and obeyed a single central authority will be 
workable in practice seems even more so. It will require a_ political 
miracle greater than the refitting of the skeletons in Ezekiel’s Valley of 
Dry Bones to make effective against an Einheitswille the tedious division 
of competences between Bund and Lander. While the text of the Grundge- 
setz posits a measure of international personality for the Lédnder, it is al- 
most incredible to assume that the German people would, even in their 
extremest separatism, attempt to revert to 1849 and be content with a 
confederal stage of development in which the individual Lander maintained 
official diplomatic relations with neighboring states. 

In sum, the Bonn instrument is a document to ingratiate Germans in the 
Western areas with their temporary occupants and to keep open and un- 
settled the form of a future Germany. Seen in this perspective, the new 
text hardly warrants detailed commentary and exegesis. In all essentials, 
its fate depends far more on forces operating outside Germany than on the 
bickering splinter parties characteristic of a defeated country. 

MALBONE W. GRAHAM 


THE GENOCIDE CONVENTION AND STATE RIGHTS 


The assumption is sometimes made that the Convention on the Prevention 
and Punishment of Genocide is in some way connected with the proposed 
Covenant and Declaration on Human Rights. Indeed, it has been asserted 
that it presents for consideration many of the same basic questions. Objec- 
tion has been made to the Declaration of Human Rights on the ground that 
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it would impose by treaty, legislation reserved to Congress or to the sepa- 
rate States and that this also applies to the Genocide Convention. We 
believe that this is an erroneous identification which has probably arisen be- 
cause both conventions were approved during the same session of the Gen- 
eral Assembly held in Paris in December, 1948. 

The crime of genocide comes within the category of offenses described in 
Article 6(c) of the Charter of the International Military Tribunal as 
‘crimes against humanity,’’ or to use the more precise phraseology em- 
ployed by the General Assembly, ‘‘offenses against the peace and security 
of mankind.’’ The convention should not be classified as one for the pro- 
tection of human rights, but for the preservation of international peace. 
Its purposes are objective, not subjective. Genocide was described by the 
General Assembly on December 11, 1948, as ‘‘a crime under international 
law, contrary to the spirit and aims of the United Nations and condemned 
by the civilized world.’’ Under Article I, the Contracting Parties ‘‘confirm 
that genocide, whether committed in time of peace or in time of war, is a 
crime under international law which they undertake to prevent and to 
punish.’’ It is defined as meaning any of a number of acts committed with 
intent to destroy, in whole or in part, a national, ethnical, racial or religious 
group, as such. Persons committing genocide or attempting or conspiring 
to commit genocide shall be punishable ‘‘ whether they are constitutionally 
responsible rulers, public officials or private individuals’’ (Arts. II-IV). 
The convention would require national legislation to give it effect, because 
persons charged with genocide are to be tried by a competent tribunal of 
the state in which the act was committed, and the parties agree to grant ex- 
tradition in accordance with existing laws and treaties without the crime 
being considered ‘‘political’’ under the usual rules relating to extradition 
(Arts. V-VII). 

The convention contemplates that a permanent international penal tribu- 
nal may be set up later by special agreement. This was suggested as early 
as September, 1947, by the representatives of the United States to the Secre- 
tary General of the United Nations. The convention does not provide for 
such a tribunal nor is any nation bound to accept its jurisdiction. Of 
course, if it is created, it may have concurrent jurisdiction with respect to 
those Contracting Parties who have accepted it. On the other hand, the 
convention provides that any dispute relating to the interpretation, applica- 
tion or fulfillment of the terms of the convention shall be submitted to the 
International Court of Justice at the request of any of the parties to the 
dispute. 

The International Military Tribunal at Nuremberg followed the rule that 
criminal acts committed by an accused prior to the declaration of war could 
not be considered a means of executing a conspiracy against the peace of the 
world unless it was directly connected with the plan for making war. How- 
ever, it recognized that many criminal acts committed after the declaration 
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of war presented the double character of war crimes and crimes against 
humanity. The Tribunal thus recognized a eategory of crimes against hu- 
manity without defining such crimes and without distinguishing them from 
war crimes in the strict sense. This applies particularly to genocide. After 
the close of the war, the conscience of the world was shaken by confirmation, 
theretofore deemed incredible, of the enormous scope of the mass extermina- 
tions carried out on racial, religious and political grounds by the Hitler 
régime. It became necessary to give a name to and define this abominable 
crime and to make it punishable whether committed in peace or in war. 

There is nothing new in thus recognizing by multilateral treaty certain 
offenses which would often go unpunished if left to the jurisdiction of any 
one nation. Thus piracy 


derives its internationally illegal character from the will of the inter- 
national society. That society, by common understanding, reflected in 
the practice of states generally, yields to each of its members jurisdic- 
tion to penalize any individuals who, regardless of their nationality, 
commit certain acts within certain places. . . . National authorization 
of the commission of piratical acts could not free them from their inter- 
nationally illegal aspect. 
To a limited extent, the slave trade, the traffic in women and the opium 
traffic have likewise been placed under international cognizance by special 
agreement. All these offenses are considered to be matters of international 
concern. 
At the annual meeting of the American Society of International Law on 
April 19, 1907, Mr. Elihu Root, President of the Society, who was at that 
time Secretary of State, said: 


It is, of course, conceivable that, under pretense of exercising the 
treaty-making power, the President and Senate might attempt to make 
provisions regarding matters which are not proper subjects of inter- 
national agreement, and which would be only a colorable—not a real— 
exercise of the treaty-making power; but so far as the real exercise of 
the power goes, there can be no question of State rights, because the 
Constitution itself, in the most explicit terms, has precluded the exist- 
ence of any such question.” 


The distinction made under the rules regulating the Nuremberg Tribunal 
between genocide committed in time of war and the same crime committed 
by a nation against its own subjects in time of peace is understandable in 
view of the conditions under which the Tribunal was to operate. Funda- 
mentally, the distinction is an artificial one. Mass extermination of popula- 
tions in war or in peace with intent to destroy national, ethnical, or religious 
groups, constitutes an offense of international concern and a serious threat 


1 Charles Cheney Hyde, International Law, Chiefly as Interpreted and Applied by the 
United States (2nd rev. ed., 1945), Vol. I, § 231. 
2 Proceedings of the American Society of International Law, 1907, pp. 49-50. 
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to the maintenance of peace. Even before the conscience of mankind had 
reached its present state of awareness, mass exterminations were recognized 
as creating a spirit of vengeance continuing for generations and even for 
centuries both within the state and in other states where related groups seek 
action to revenge the crime. One has only to think of events like the mas- 
sacre of Bartholomew’s Night and others committed in periods between re- 
ligious wars, the Armenian massacres and those of our own day, to realize 
that genocide is a threatening danger to peace and the source of inter- 
national wars and civil hostilities. 

It should be remembered that notwithstanding the reference of the Gen- 
eral Assembly to genocide as an international crime, the nations of the 
world do not yet consist of a society of individuals all subject to the au- 
thority of a definite legal order. The world may well be progressing toward 
that end, but it is a gradual process. Even with respect to piracy, all that 
the customary or conventional law assumes to do is to establish an extra- 
ordinary jurisdiction and fix the duties of the several states inter se, leaving 
to each state the decision how, through its own law, it will exercise its rights 
and powers.* So with respect to genocide, the effective establishment of a 
special rule of jurisdiction requires international codperation in order to 
pursue those charged with genocide beyond the borders of a single state in 
exchange for reciprocal powers granted to the other parties. Only the 
treaty-making power can accomplish this result. From the very nature of 
our Government, the treaty-making power must reside centrally or nowhere. 
State rights cannot be an obstacle to the participation of the United States 
in a genocide convention, otherwise the power of the nation would be pre- 
vented from acting effectively to combat this threat to the peace and security 
of all nations and the establishment of a civilized standard of international 
life. 


ARTHUR K. KUHN 


THE STATUTE OF THE COUNCIL OF EUROPE 


Both logic and history demonstrate that European federal union is at 
once more obvious and more difficult than world federation. At the same 
time, as Dean Kayser has recently suggested,’ it is one of the older projects 
which may yet become fact. 

The draft Statute of the Council of Europe was signed in London on 
May 5, 1949.2 It is to go into operation (Article 42) among the ratifying 
Signatories when seven of them have acted. The signatories included Bel- 


8 See Harvard Law School Research in International Law, Drafts of Conventions (Cam- 
bridge, Mass., 1932), Introduction to the subject of Piracy. This JourRNAL, Supp., 
Vol. 26 (1932), p. 760. 

1 World Affairs, Vol. 112, No. 1 (Spring, 1949), p. 7. 

*The Times (London), May 6, 1949, pp. 4, 5. 
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gium, Denmark, France, Ireland, Italy, Luxembourg, The Netherlands, 
Norway, Sweden and the United Kingdom. Ratifications are to be depos- 
ited—somewhat surprisingly—in London. 

A few special detailed features of the document itself suggest comment. 
Thus peace based on justice and codperation for mutual service appears 
once again (Preamble) as the ground for setting up an international union. 
On the other hand the test for membership—in prineiple—now becomes 
(Preamble) not devotion to peace or any other objective standard but 
‘*like-minded’’-ness, although various articles (1, 3, ete.) explain the points 
or character of the desired state of mind. The operation of the Council is 
explicitly based (Article 1) on discussion and agreement, and no questions 
of enforcement or security are raised. Extremely elaborate provisions are 
included (Articles 20, 29, ete.) for voting by unanimity, two-thirds major- 
ity, simple majority, and so on; perhaps the development here has been ear- 
ried too far. An attempt is made (Article 32) to prevent conflicts between 
meetings of the Consultative Assembly and national parliaments, on one 
hand, and the General Assembly of the United Nations on the other. 
Financial contributions can be calibrated—it was apparently so believed— 
according to population alone in this Western European union (Article 38). 
So roughly for representation in the Consultative Assembly (Belgium 6, 
Denmark 4, France 18, Ireland 4, Italy 18, Luxembourg 3, Netherlands 6, 
Norway 4, Sweden 6, United'Kingdom 18). 

More general comment may also be made on this millenial creation. 
Thus there appears a somewhat curious mixture of Atlantie Charter ideol- 
ogy (Article 3) and good old European diplomacy (the Committee of Min- 
isters—the executive council of the union—is to meet in secret).* The 
complete avoidance of the sanctions issue, already mentioned, is very strik- 
ing. So, for that matter, is the general structural resemblance with the 
League and the United Nations (Committee of Ministers, Consultative <As- 
sembly, Secretariat, subordinate commissions), and the enormous preoccu- 
pation with the problem of relations between the Committee of Ministers 
(old European diplomacy) and the Consultative Assembly (post-1915 
Europe). Amendment of the Statute is made surprisingly easy and 
efficacious (Article 41). 

Obviously the fruits and the value of this in some ways revolutionary 
document depend upon its application to an even greater extent than is 
usual in such cases. As a constitutional instrument it is inferior to the 
League Covenant and even to the United Nations Charter, not to mention 
numerous conventions establishing international administration unions. 
As an element in Western European defense or Western European eco- 
nomic reconstruction the document does not promise much. Perhaps from 4 
diplomatic, political, or psychological point of view it may have serious 


8 See also Art. 25. 
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significance. It certainly contains no threat of danger to the rest of the 
world, as some students of international organization have feared would 
result from the setting up of any European union; this alone may reveal 
something concerning the nature of this effort. 

PiTMAN B. PoTrer 


THE PRESENT STATUS OF FOREIGN PERIODICAL LITERATURE OF INTERNATIONAL LAW 


At the recent annual meeting of the Board of Editors of this JouRNAL in 
Washington some colleagues urged this writer to dedicate his next editorial 
comment to a survey of foreign periodical publications of international law 
during and after the second World War. To comply with this request, 
these lines have been written. They are based on this writer’s studies, on 
his continuous perusal of all these publications, on his knowledge of all 
the languages involved.t. This writer is personally acquainted and in 
correspondence with many of the editors, and has been and is a collabo- 
rator of most European and many American periodicals of international 
law. A check was made in February at the Harvard Law School Library, 
when this writer attended the discussion conference on international law at 
Cambridge, convoked by Judge Manley O. Hudson. In the course of recent 
investigations on the problem of the legal status of occupied Germany, this 
writer has made a special study of German publications of international 
law. These lines, however, do not pretend to give an exhaustive picture. 
They only serve to furnish an orientation to international lawyers in the 
Americas and they may also, perhaps, be found helpful in Europe. 

Only foreign periodical publications, 7.e., those not published in the 
United States, are included. Information is restricted to periodical publi- 
cations of public international law, excluding publications exclusively or 
primarily devoted to private international law (conflict of laws). Official 
publications are in general not mentioned; the same is true of the publica- 
tions of the United Nations. 

Attention may be directed, however, to the fact that the Bulletin of the 
Pan American Union will be replaced by two periodicals,? the more popular 
Americas and the important Annals of the Organization of American 
States.* This new publication, an outcome of the complete reorganization 
of the inter-American system under the Bogota Charter,‘ will constitute a 
long step toward improving the hitherto fully inadequate documentation on 
the inter-American system. Equally important will be the new Jnter- 
American Juridical Yearbook. 


1 Unfortunately, this writer does not know Russian; that is why periodical publications 
of international law in the Soviet Union could not be ineluded. 

*See the note in this JourNAL, Vol. 43 (April, 1949), p. 348. 

8 Vol. I, No. 1 (Washington, 1949, pp. 151). The Annals will be published in separate 
editions in the four Pan American languages (Spanish, English, Portuguese and French). 

‘See the writer’s study in this JourNAL, Vol. 42 (July, 1948), pp. 568-589. 
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In Canada there is no periodical publication exclusively devoted to inter- 
national law; but articles on international law can be found in general legal 
periodicals, in the Toronto Law Journal and the Canadian Bar Review.* 
A new official publication, External Affairs,® was started at the end of 1948. 

In Latin America, as in Canada, the situation has not been disturbed by 
the war. But there is an appearance of new, a disappearance of older pe- 
riodicals. The former Revista Mexicana de Derecho Internacional was pub- 
lished only for a short time; but articles on international law may be found 
in general legal periodicals, e.g., the Revista de la Escuela Nacional de Juris- 
prudencia* (Mexico City). Some years ago this writer was informed by 
Professor Luis Eduardo Nieto Arteta of Bogota that a new Revista Colom- 
biana de Derecho Internacional would be published; but he has not heard 
or seen anything of this review. Articles on international law ean be found, 
however, in the general review, Universidad Nacional de Colombia’ <A 
publication in Portuguese was started in 1945 in Brazil.® 

Occasional articles on international law may be found in a number of 
Latin American general legal periodicals. There are, at the present time, 
three regularly published Latin American periodicals of international law, 
all in Spanish. There is, first, the well-known Revista de Derecho Inter- 
nacional.’° There is also the Revista Argentina de Derecho Internacional. 
Two volumes of this review were published in 1921 and 1922. Then, 
after an interval of sixteen years, the review reappeared in a second 
series in 1938 and has since been published regularly during and following 
the second World War."? There is, finally, the Revista Peruana de Derecho 
Internacional, the first volume of which was published in 1941. This review 
has since been published regularly.’* 

As to those parts of the world directly involved in the fighting, the Japa- 
nese Journal of International Law and Diplomacy continued throughout the 

In Egypt a new journal in French was started in 1945; 1* a second volume 


5 Vol. 26 (1948). 

6 External Affairs, A Monthly Bulletin of the Department of External Affairs, Ottawa, 
Canada, Vol. I (December, 1948, pp. 41). 

7 Vol. X (1948). 

8 Revista trimestral de cultura moderna (Bogota), Vol. 7 (1948). 

® Boletim da Sociedade Brasileira de Direito Internacional (Rio de Janeiro), Vol. I 
(1945); Vol. II (1946). 

10 Havana, Cuba. The latest number which this writer has seen is Vol. 53, No. 106 
(June, 1948). 

11 Buenos Aires. Vol. I (1938); Vol. XI (1948). 

12 Lima, Peru. The latest number which this writer has seen is Vol. VIII (January- 
April, 1948). 

13 See the note by G. A. Finch in this JouRNAL, Vol. 42 (July, 1948), p. 633. 

14 Revue Egyptienne de Droit International, Vol. I (1945); Vol. II (1946). See the 
note by G. A. Finch in this JouRNAL, Vol. 40 (April, 1946), pp. 407-408. 
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appeared in 1946, but since that time this writer has heard nothing more 
of this review. 

The greatest disruption of periodical publications, as a consequence of 
the war, took place, of course, in Europe. It is interesting to note, first, the 
rise of journals dealing with the wider range of international relations and 
international politics, although containing also articles on international 
law,’> but sometimes rather opposed to international law.'® In London 
there is the journal World Affairs." In Italy the Rivista di Studi Politici 
Internazionali ?* came to an end in 1944, whereas the publication Relazioni 
Internazionali?® continues. Recently a new quarterly, Etudes Interna- 
tionales—Internationale Studien, was started at The Hague and Brussels.*° 

Of publications of private associations for the United Nations we mention 
the Mitteilungen der Schweizerischen Gesellschaft fiir die Vereinten Na- 
tionen.-! There are many new periodical publications in Europe on world 
government ** and especially on Pan Europe.** The well-known publica- 
tion, La Paix par le Droit,** continues ; the same is true of the Bulletin Inter- 
parlementaire.**> The Interparliamentary Union continues also to publish 
the reports of its conferences.**° The Annuaire de l’Institut de Droit Inter- 


15 The same trend can be seen in this country. In Canada there is the International 
Journal (published quarterly by the Canadian Institute of International Affairs, To- 
ronto), Vol. I (1946) ; in Cuba there is the journal Diplomacia (No. 26, January, 1949). 

16 As, in this country, the new journal, World Politics (published quarterly by the Yale 
Institute of International Studies), Vol. I, No. 1 (1948); latest number, Vol. I, No. 3 
(April, 1949). 

17 Published by the London Institute of World Affairs. Editors, George W. Keeton 
and Georg Schwarzenberger. Vol. I of the New Series was published in 1947, Vol. IIT in 
1949, 

18 Florence. Vol. XII (1944). 

19 Settimanale dell’ Istituto di Studi Internazionali (Milan), Series II, Year XII 
(1948). 

20 See the note by P. B. Potter in this JourNAL, Vol. 43 (January, 1949), p. 216. 

21 Glarus, Switzerland. Vol. III (1948). 

22One World (London, National Peace Council), Vol. III (1949); Federal News 
(London), No. 158 (May, 1948); Mitteilungsblitter der Liga fiir Weitregierung (Co- 
logne), No. 15/16 (March, 1948); Der Weltstaat (Munich, edited by Joe J. Heydecker), 
Vol. II (1948). 

3 See the writer’s editorial comment in this JouRNAL, Vol. 42 (October, 1948), pp. 
868-877; Stati Uniti d’Europa (Rome), Vol. I (1947); Europa (Organ der Europa 
Union) (Basle), Vol. XV (1948); L’Action Fédéraliste Européenne (Neuchatel), Vol. 
III (1948); Neues Europa (Hann-Miinden, Editor Franz Nowack), Vol. III (1948); 
Europa Archiv (Frankfurt, edited by W. Cornides), Vol. III (1948). See also the new 
German periodical, Die Wandlung, which deals with world organization and other prob- 
lems of international law (Heidelberg), Vol. III (1948). 

*4*Nimes. Vol. LIL (1948). 

Geneva. Vol. XXVIII (1948). 

*6 The latest is: Union Interparlementaire: Compte rendu de la XXXVII¢ Conférence 
tenue d Rome du 6 au 11 septembre 1948 (Lausanne, 1949, pp. XII, 893). 
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national ** has been revived. In the neutral countries of Europe the situ- 
ation of periodical publications was not affected by the war. That is why 
the Nordisk Tidsskrift for International Ret (Acta Scandinavica Juris Gen- 
tium), which stood in its tenth volume in 1939, continued throughout the 
war.?s Equally, in Switzerland, the Revue de Droit International, de Sci- 
ences diplomatiques et politiques (Sottile) was not interrupted by the war.*’ 
The same is true of the valuable Revue Internationale de la Croix Rouge. 
Hans Wehberg has carried on indefatigably, and nearly single-handed, his 
Die Friedens-warte *! under great difficulties throughout the war; this jour- 
nal has, especially immediately after the end of fighting, given invaluable 
service to the German-speaking part of Europe, cut off for many years 
from all international contacts, by articles on new developments and 
documents in German translation. Many articles on international law 
ean be found in Swiss general legal periodicals and even in daily news- 
papers. But Switzerland, physically untouched by the war, permanently 
neutral, strongly international and peaceful, in thought and in action a 
model of an international attitude, strictly in conformity with international 
law, not only carried on, but has strengthened its status with regard to 
periodical publications of international law by the new and excellent Swiss 
Year Book of International Law,** the first volume of which was published 
in 1944. It has a documentary part and offers studies by such eminent 
Swiss authorities on international law as Max Huber, the late Dietrich 
Schlindler, Habicht, and Sauser-Hall, to quote a few. 

In the United Kingdom the Transactions of the Grotius Society were con- 
tinued until 1944,°° although in small volumes. It is to be hoped that they 
will reappear and that the International Law Association (London) will 
continue the publication of its reports. The well-established and highly 
valuable British Year Book of International Law was in its twenty-first 
volume in 1941. Then the war forced an interruption of four years. Now 
the publication has been continued, although the volumes are one to two 
years late.** The immensely important Annual Digest of Public Interna- 


27 Latest publication: Session de Lausanne, August, 1947 (Brussels, 1947, pp. LI, 
325). 

28 One volume for each subsequent year. However, the latest volume, XVIII, covers 
the years 1947-1948. 

29 Vol. XXVI (1948). 

30Geneva. Vol. XXX (1948). 

31 Vol. XLIX (1949). 

32 Schweizerisches Jahrbuch fiir Internationales Recht (Annuaire Suisse de Droit Inter- 
national) (Zurich, Edited by the Swiss Association for International Law), Vol. IV 
(1947, pp. 330). 

83 Vols. XXVI (1940) (London, 1941); XXVII (1941), XXVIII (1942), XXIX 
(1943), XXX (1944). 

34 Vol. XXII (1945); Vol. XXIII (1946) (London, Oxford University Press, 1945 
Vol. XXIV (1947) has been published recently. 
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tional Law Cases, edited by H. Lauterpacht, is being continued. Occasion- 
ally, excellent articles on problems of international law may be found in 
general legal periodicals, such as the Law Quarterly Review, the Juridical 
Review and the Modern Law Review. Also the Journal of Comparative 
Legislation and International Law, which in 1948 was in its thirtieth volume, 
has continued. Great progress was achieved by the foundation of a new 
periodical, the International Law Quarterly (British Journal of Public and 
Private International Law) *° in 1947. While, therefore, publications did 
suffer from the war, the situation in the United Kingdom is not only on the 
way back to normalcy, but has improved, as compared with the pre-war 
period. 

In the majority of countries on the European Continent, however, the 
war has had a devastating effect. It is true that a new publication of inter- 
national law was recently started in Greece, the Revue Hellénique de Droit 
International.’ To the three Latin American periodical publications in 
Spanish the mother country has now added the new Revista Espanola de 
Derecho Internacional.** The first number of this review, presented in an 
agreeable forum, has a rich content. Special attention is given to the classic 
Spanish school of international law, as the articles on Suarez (Legaz y 
Lacambra), on Baltasar de Ayala (M. Fraga Iribarne) and on Luis de 
Molina (L. Gareia Arias) show. 

The Yugoslav Year Book of International Law, as well as a similar publi- 
eation in Czechoslovakia, has, as far as this writer knows, been killed by 
the war. Of the postwar lectures delivered at the Hague Academy of 
International Law only one volume has been published so far.** In Belgium 
the war not only stopped the publication of the Revue de Droit International 
et de Législation Comparée, but up to the present, it has not been found 
possible to revive this oldest and at the same time one of the most distin- 
guished periodicals on international law, a fact particularly to be regretted. 

The war also caused great damage in France.*® The Revue de Droit In- 
ternational, edited by de La Pradelle, came to an end with its twenty-fifth 
volume in 1940 and has not been revived, presumably because of a lack of 
funds. Two other publications were interrupted by the war for several 
years, but have been revived. The Revue Internationale Francaise du Droit 


85 See the note by G. A. Finch in this Journat, Vol. 41 (July, 1947), pp. 659-660. The 
latest number which this writer has seen is Vol. II, No. 2 (Summer 1948). 

86 Vol. I, Nos. 1, 2 (1948) (Athens, Edited by J. Spiropoulos and P. Vallindas). 
See the writer’s note in this JouRNAL, Vol. 43 (April, 1949), pp. 345-346. 

87 Vol. I, No. 1 (Madrid, Edited by the Instituto Francisco de Vitoria, 1948, pp. 291). 
The editorial board includes all the well-known Spanish international lawyers, such as 
C. Barcia Trelles, L. Legaz y Lacambra, J. M. Trias de Bes, A. Truyol Sierra, J. de 
Yanguas Messia. 

*S Recueil de Cours, Tome 70, 1947, I (Paris, pp. 611). 

8° See the note by John B. Whitton in this Journat, Vol. 43 (April, 1949), p. 340. 
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des Gens, edited by Raoul Genet, was revived in 1947.4° The Revue Gén- 
érale de Droit International Public, edited by Marcel Sibert, ceased publi- 
eation after the fall of France; but it was revived, under the same editor, 
after the liberation. The volume for 1940 *! was published in 1945, followed 
by the volumes for 1941-1945,*" 

Great damage was also done in Italy. The Institute of Legislative Studies 
in Rome, under the direction of Salvatore Galgano, now continues its valu- 
able publications, which are also of interest to the international lawyer. 
The Italian Year Book of International Law ** was not continued. The 
Rivista di Diritto Internazionale, founded by Dionisio Anzilotti, continued 
through the early years of the war, but came to an end at the beginning of 
1943.** Up to the present, this valuable journal has not been revived. A 
new periodical publication, different in character, La Comunita Inter- 
nazionale,*® has been started in Rome. 

Austria suffered severely as far as periodical publications are concerned. 
The distinguished Jahrbuch der Osterreichischen Konsularakademie has 
definitely come to an end, as the Consular Academy itself has been closed. 
The Revue Internationale de la Théorie du Droit, devoted to a great extent 
to international law, later edited by the Austrian, R. A. Métall of the 
International Labor Office, and printed in Czechoslovakia, removed to 
Copenhagen and came to a definitive end after the German occupation of 
Denmark. The distinguished Zeitschrift fiir Offentliches Recht, edited by 
Alfred Verdross and largely devoted to international law, continued through 
the early years of the war, but then came to an end. After the liberation, 
Verdross revived the journal as the Austrian Journal of Public Law in 
1946.*° It has again the same high standard and is again strongly devoted 
to international law. Articles on international law may also be found in 
Austrian general legal periodicals, such as the Juristische Blitter.*7 

The most devastating effect of the war on periodical publications on inter- 
national law was, of course, in Germany. The journal Vélkerbund und 


40 Year XII, Vol. 16 (1947). 

41 38rd series, Vol. XIV. 

42 The latest issue which this writer has seen is Vol. XIX (1948), Nos. 1-2, which con- 
tains, among others, articles by Kelsen, by A. Gervais (on French prize law during the 
second World War) and by G. Héraud (on the present Statute of the Saar). 

43 Diritto Internazionale (Edited by the Instituto per gli Studi di Politica Inter- 
nazionale, Director, G. Balladore Pallieri), Vol. I (1937); Vol. II (1938). 

44 Vol. XIX (1940); Vol. XX (1941); Vol. XXI (1942); last appearance, Vol. XXII 
(1943), Nos. 1-2. 

45 Rivista trimestrale della Societa Italiana per l’Organizzazione Internazionale, Vol. I 
(1946) ; Vol. II (1947); Vol. III (1948). 

46 Gsterreichische Zeitschrift fiir Offentliches Recht (Vienna). (See the note by E. 
Borchard in this JouRNAL, Vol. 41 (January, 1947), p. 145.) Vol. I (pp. 526) was 
published in five numbers, 1946-1948. Vol. II, No. 1 (pp. 162) appeared at the begit 
ning of 1949; the second number of Vol. II is now due. 

47 Vienna. Vol. 71 (1949). 
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Vélkerrecht was terminated. All the great German periodicals of inter- 
national law were continued through the first years of the war, but sooner 
or later came to an end. This was the case of Niemeyer’s Zeitschrift fir 
Internationales Recht, and of the Zeitschrift fiir Vélkerrecht.** The 
very important Zeitschrift fiir auslindisches Offentliches Recht und 
Véilkerrecht came to an end in 1939.4° None of these great German 
periodicals has been revived up to now. Immediately after Germany’s 
total defeat and during 1946 and even 1947 there were no periodical publi- 
cations of international law. Studies on international law appeared during 
this period in small articles in the daily newspapers licensed by the different 
occupying states, and small, mimeographed Opinions by official authorities 
or private scholars. During and after the latter part of 1946 new German 
general legal periodicals were started °° which often also contained articles 
on international law. This also holds true today.*' Since 1948 a certain re- 
vival of periodical publications primarily devoted to international law can 
be seen in Germany. Two new and important periodical publications were 
started during that year. The first one is the Jahrbuch fiir internationales 
und auslindisches éffentliches Recht.°* The first volume for 1948 concen- 
trates nearly exclusively on the problem of the legal status of Germany 
under the occupation. Different in character, devoted to general inter- 
national law, to international organization, the United Nations and Pan 
America, although by no means neglecting the very special problems of 
occupied Germany, is the Archiv des Vélkerrechts.** 
Joser L. Kunz 


THE JURAL PERSONALITY OF THE UNITED NATIONS 


In an editorial comment in this Journal on ‘‘ Responsibility for Injuries 
to United Nations Officials,’’ written in connection with the assassination of 
Count Bernadotte, the present writer concluded ‘‘The United Nations would 
Seem justified in making demands upon the Israeli Government’’ in accord- 
ance with the principles there developed. That discussion dealt with the 
principles under which the Israeli Government would be responsible, and 


#8 Vol. XXIII (1939). No volume in 1940; but Vols. XXIV and XXV were published 
in 1941. No. 1 of Vol. XXVI appeared in 1942; Nos. 2 and 3 of that volume were 
published in 1944, 

49 Berlin, 1939. Vol. VIII (1938). 

5° The most important ones are: Deutsche Rechtszeitschrift, Vol. I (1946) ; Monats- 
Zeitschrift fiir Deutsches Recht, Vol. I (1947); Neue Juristische Wochenschrift, Vol. I 
(1947) ; Neue Justiz, Vol. I (1947); Siiddeutsche Juristenzeitung, Vol. I (1946). 

*! See the Archiv des 6ffentlichen Rechts (Tiibingen, 1948), Vol. 74. 

*? Hamburg. Edited by Rudolf Laun and H. von Mangoldt. Vol. I (1948, pp. 280). 

58 Edited by W. Schiitzel (Mainz), H. Wehberg (Geneva) and H. J. Schlochauer (Co- 
logne). Of Vol. I the first three numbers were published in 1948; the last one has just 
appeared, 
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the writer assumed that, if that government was responsible, the United 
Nations had jural competence to make the demands.‘ The International 
Court of Justice has now affirmed this competence in its Advisory Opinion 
of April 11, 1949,* given in response to a request of the General Assembly 
on December 3, 1948. The General Assembly asked: 


I. In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsi- 
bility of a State, has the United Nations, as an Organization, the capae- 
ity to bring an international claim against the responsible de jure or de 
facto government with a view to obtaining the reparation due in respect 
of the damage caused (a) to the United Nations, (b) to the victim or to 
persons entitled through him? 

II. In the event of an affirmative reply on point I (0), how is action 
by the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national? * 

The Court unanimously answered question I (a) in the affirmative, say- 
ing: 

In the opinion of the Court, the Organization was intended to exercise 
and enjoy, and is in fact exercising and enjoying, functions and rights 
which can only be explained on the basis of the possession of a large 
measure of international personality and the capacity to operate upon 
an international plane. It is at present the supreme type of interna- 
tional organization, and it could not carry out the intentions of its 
founders if it was devoid of international personality. It must be 
acknowledged that its Members, by entrusting certain functions to it, 
with the attendant duties and responsibilities, have clothed it with the 
competence required to enable those functions to be effectively dis- 
charged.* 


‘ 


The Court, however, in recognizing the United Nations as ‘‘an interna- 


tional person’’ said it was not a ‘‘state’’ or a ‘‘super-state.’”’ 

The problem of whether the League of Nations was a corporate person- 
ality, a partnership, or a mere mechanism of interstate relations was much 
debated and never authoritatively settled, although most jurists held that 
the League had some corporate capacity, and it did supervise mandated and 
other territories, make agreements with Switzerland in whose territory it 


1 This JOURNAL, Vol. 43 (Jan. 1949), p. 103. The two questions are not identical. 
International law might hold that a state has a special responsibility in case an agent of 
an international organization is injured in its territory, but that the claim must be made 
by the state of the agent’s nationality or by a state member of the organization, rather 
than by the organization itself. In the summary made by Judge Badawi Pasha (Egypt) 
of the arguments submitted in support of the United Nations claim under I (b), some 
of the arguments (especially 3 and 5) concerned directly the existence of responsibility 
and the measurement of reparation, and only indirectly the capacity of the United 
Nations. I.C.J. Reports, 1949, p. 209. 

21.C.J. Reports, 1949, p. 174; this JouRNAL, p. 589. 

31.C.J. Reports, 1949, p. 175. 

4 Ibid., p. 179. 
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had its seat, and administer property and make contracts as a corporate 
body.® 

The Charter gives more definite indication that the United Nations is a 
jural personality by attributing legal powers and responsibilities to it (Ar- 
ticles 24, 26, 41, 42), by authorizing it to make agreements with its Mem- 
bers and with specialized international agencies (Articles 43, 63), and by 
explicitly asserting that ‘‘The Organization shall enjoy in the territory of 
each of its Members such legal capacity as may be necessary for the exer- 
cise of its functions and the fulfillment of its purposes’’ (Article 104).* 

In its Advisory Opinion, the Court went beyond these articles in holding 
that the United Nations has jural personality and is entitled to bring claims 
in respect to injuries it has suffered, not only against its Members but 
against any government, de jure or de facto which may be responsible for 
the injury. 


On this point, the Court’s opinion is that fifty States, representing the 
vast majority of the members of the international community, have the 
power, in conformity with international law, to bring into being an 
entity possessing objective international personality, and not merely 
personality recognized by them alone, together with capacity to bring 
international claims.’ 


The opinion also provides a broad definition of the term ‘‘agent’’ as 


any person who, whether a paid official or not, and whether perma- 
nently employed or not, has been charged by an organ of the Organ- 
ization with carrying out, or helping to carry out, one of its functions 
—in short, any person through whom it acts.* 


Judge Krylov (Soviet Union) thought this definition too broad,’ and 
Judge Azevedo (Brazil) thought ‘‘agents’’ in this broad sense should be 
divided into ‘‘officials or experts appointed directly by the Organization”’ 
who, if injured, might justify a claim by the Organization prior to that of 
the state of the individual’s nationality and ‘‘representatives of States 
Members, or even of experts appointed having regard to their countries— 
especially if the appointment is made by these countries,’’ in which case 
“‘the main claim will conform to the principle of nationality.’ 1° 

On point I (b) concerning reparation due to the individual who had 
been injured, the Court also gave an affirmative answer, but with Judges 


5Q. Wright, Mandates under the League of Nations (Chicago, 1930), pp. 364 ff. 

6 L. W. Goodrich and E. Hambro, Charter of the United Nations, Commentary and 
Documents (2nd ed., Boston, 1949), pp. 519 ff.; Commission to Study the Organization 
of Peace, Fifth Report, Security and Disarmament under the United Nations (1947), 
pp. 13 ff. 

7LC.J. Reports, 1949, p. 185. 

8 Ibid., p. 177. 

9 Ibid., p. 218. 

10 Ibid., p. 195. 
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Hackworth (United States), Badawi Pasha (Egypt), Krylov (Soviet Un- 
ion), and Winiarski (Poland) dissenting. The Court recognized that: 


It is not possible, by a strained use of the concept of allegiance, to as- 
similate the legal bond which exists, under Article 100 of the Charter, 
between the Organization on the one hand, and the Secretary-General 
and the staff on the other, to the bond of nationality existing between 
a State and its nationals." 


Nevertheless, the Court recognized that there was an important bond be- 
tween the United Nations and its agents, permitting the former in certain 
circumstances to demand reparation in respect to damage suffered by its 
agents. 


Under international law, the Organization must be deemed to have 
those powers which, though not expressly provided in the Charter, are 
conferred upon it by necessary implication as being essential to the 
performance of its duties. 

Having regard to its purposes and functions already referred to, the 
Organization may find it necessary, and has in fact found it necessary, 
to entrust its agents with important missions to be performed in dis- 
turbed parts of the world. Many missions, from their very nature, 
involve the agents in unusual dangers to which ordinary persons are 
not exposed. For the same reason, the injuries suffered by its agents 
in these circumstances will sometimes have occurred in such a manner 
that their national State would not be justified in bringing a claim for 
reparation on the ground of diplomatic protection, or, at any rate, 
would not feel disposed to do so. 

In order that the agent may perform his duties satisfactorily, he must 
feel that this protection is assured to him by the Organization, and 
that he may count on it. To ensure the independence of the agent, and, 
consequently, the independent action of the Organization itself, it is 
essential that in performing his duties he need not have to rely on any 
other protection than that of the Organization (save of course for the 
more direct and immediate protection due from the State in whose 
territory he may be). In particular, he should not have to rely on the 
protection of his own State. If he had to rely on that State, his in- 
dependence might well be compromised, contrary to the principle 
applied by Article 100 of the Charter. And lastly, it is essential that 
—whether the agent belongs to a powerful or to a weak State; to one 
more affected or less affected by the complications of international 
life; to one in sympathy or not in sympathy with the mission of the 
agent—he should know that in the performance of his duties he is 
under the protection of the Organization. This assurance is even 
more necessary when the agent is stateless.** 


The dissenting judges took the position that the right to claim damages 
caused ‘‘to the victim or to persons entitled through him’’ belonged only 
to the state of which the individual was a national or was in an analogous 
position. According to Judge Hackworth: 


11 [bid., p. 182. 
12 Ibid., pp. 182-184. 
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Nationality is a sine qua non to the espousal of a diplomatic claim on 
behalf of a private claimant. Aside from the special situation of pro- 
tected persons under certain treaties and that of seamen and aliens 
serving in the armed forces, all of whom are assimilated to the status 
of nationals, it is well settled that the right to protect is confined to 
nationals of the protecting State. If the private claimant is not a 
national of the State whose assistance is sought, the government of 
that State cannot properly sponsor the claim, nor is the respondent 
government under any legal duty to entertain it.’* 


The dissenting judges also stressed the inconvenience of having the 
United Nations and the specialized agencies, as well as states, making claims 
in behalf of individuals who have suffered injuries for which a state is re- 
sponsible." 

It appears to the present writer that the form of the question asked the 
Court led to unnecessary difficulties. The issue did not concern the right 
of the United Nations to represent the interests of the victim or of persons 
entitled through him, but rather the scope of its own interests. The ques- 
tion should not have distinguished between damages (a) to the United 
Nations and (b) to the victim or to persons entitled through him, but 
between (a) direct damages to the United Nations through injury to its 
dignity, its property, its functioning, or its liabilities and (b) indirect 
damages to the United Nations through anxiety or insecurity of its agents 
resulting from inadequate protection or divided loyalties. 

The Court recognized that the various agreements entered into by the 
United Nations concerning the rights of its agents were undertaken ‘‘not 
in the interest of the agents, but in that of the Organization,’’ and made 
‘‘clear that the capacity of the Organization to exercise a measure of fune- 
tional protection of its agents arises by necessary intendment out of the 
Charter.’’ 


When it claims redress for a breach of these obligations, the Organiza- 
tion is invoking its own right, the right that the obligations due to it 
should be respected. . . . In claiming reparation based on the injury 
suffered by its agent, the Organization does not represent the agent, 
but is asserting its own right, the right to secure respect for under- 
takings entered into towards the Organization. 


Consequently : 


in the case of a breach of these obligations, the Organization has 
the capacity to claim adequate reparation, and . . . in assessing this 
reparation it is authorized to include the damage suffered by the victim 
or by persons entitled through him. 


13 Ibid., pp. 202-203. 

14 Ibid., pp. 200, 210. 

15 Ibid., p. 184. The Court seems to have considered that the legal interest of the 
United Nations which was clearly established by obligations in respect to its agents 
undertaken by states in specific agreements, was also implied in respect to such obliga- 
tions arising from general international law. 
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It has always been recognized that states do not in principle present 
claims as representatives of their nationals who have been injured abroad, 
even though the reparation, if received, has in fact usually been given to the 
national, but because of the injury they themselves have suffered through 
the injury to the national. 


The wrongful act or omission on the part of a respondent state against 
a claimant state may consist of a direct injury to the public property 
of the latter state, to its public officials, or to the state’s honor or dig- 
nity, or of an indirect injury to the state through an injury to its 
national. . . . The theory of international law is that injuries either 
to private persons or to their property, committed contrary to inter- 
national law, are injuries against the state whose national the indi- 
vidual is.’® 

Because of the closeness of the bond of nationality, international law 
permits a state to say it is injured whenever its national is injured and, 
if the injury was due to the delinquency of another state, to demand repara- 
tion from that state. 

The Court recognized that the agent of the United Nations is not bound 
to that Organization by a tie as close as that of nationality. Consequently, 
the United Nations is not permitted to say that it is injured merely because 
one of its agents is injured, and it cannot in all cases claim reparation if 
such an injury results from the delinquency of a state. The agent is, how- 
ever, bound to the United Nations by an important tie, and the Court held 
that whenever the agent ‘‘in the course of the performance of his duties’’ 
suffers injury in circumstances involving the responsibility of a state, then 
the damage to the United Nations includes not only the losses resulting from 
‘“‘the reimbursement of any reasonable compensation which the Organization 
had to pay to its agent or to persons entitled through him”’ or the ‘‘very 
considerable expenditure in replacing him’’ if he died or was disabled 
while on a distant mission,‘*? but also all the damage caused the victim or 
those entitled through him which the United Nations must secure if it is to 
be certain that its agents will give it the wholehearted service necessary 
for carrying out its functions satisfactorily. ‘‘Both to ensure the efficient 
and independent performance of these missions,’’ said the Court, ‘‘and 
to afford effective support to its agents, the Organization must provide 
them with adequate protection.’’1* Viewed this way there is no question 
of legal principle distinguishing points I (a) and I (b), but only the ques- 
tion of properly determining both the direct and the indirect damages 
suffered by the United Nations through the injury to its agent. 

The Court’s answer to the second question confirmed this interpretation. 
It said by a vote of 10 to 5: 


16 Marjorie Whiteman, Damages in International Law (Washington, 1937), Vol. 1, 
p. 80. 

17 T.C.J. Reports, 1949, p. 181. 

18 Ibid., p. 183. 
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When the United Nations as an Organization is bringing a claim for 
reparation of damage caused to its agent, it can only do so by basing 
its claim upon a breach of obligations due to itself; respect for this 
rule will usually prevent a conflict between the action of the United 
Nations and such rights as the agent’s national State may possess, and 
thus bring about a reconciliation between their claims; moreover, this 
reconciliation must depend upon considerations applicable to each 
particular case, and upon agreements to be made between the Organi- 
zation and individual States, either generally or in each case.’® 


The Court drew attention to Article 2, paragraph 5 of the Charter re- 
quiring the members to render ‘‘every assistance’’ to the action of the 
United Nations, and assumed that any conflict of claims between the state 
of the agent’s nationality and the United Nations would ‘‘find solutions 
inspired by good will and common sense,’’ at least when the state of na- 
tionality was a Member. The Court recognized that the defendant state 
could not be compelled to pay reparation twice for the same incident and 
it also pointed out that the United Nations could claim in respect to injuries 


to its agent even if the agent was a national of the defendant state.* 

Fundamentally, the Court and the dissenting judges differed in the 
liberality with which they were willing to construe international instru- 
ments and international law. The Court held that powers of the United 
Nations could be implied from necessity and convenience in carrying out 
the purposes stated in the Charter; that the agents and interests of, and 
injuries to, the United Nations should be liberally construed; and generally 
that analogy, general principles of law, the legal conscience of the peoples, 
and the exigencies of contemporary international life must be considered 
in determining rights and powers under international law.*! 

The Court manifested the tendency, displayed by Chief Justice Marshall 
in dealing with the American Constitution 7? and by the Permanent Court 


19 Ibid., p. 188. 

20 Ibid., p. 186. Judge Badawi Pasha, dissenting, said Art. 2, par. 5 of the Charter 
created ‘‘a definitely political obligation’’ and could not, if that obligation were in- 
fringed, serve to found a right to make a claim for reparation due to the victim. JIbid., 
p. 211. Judge Krylov (Soviet Union), also dissenting, said Art. 2, par. 6, which extends 


ae 


the principles of the article to non-members, did so only ‘‘so far as may be necessary 


for the maintenance of international peace and security,’’ and this has ‘‘very little 
connexion with the right of the United Nations to bring an international claim with a 
view to obtaining reparation for damage.’’ Ibid., p. 218. 

21Tn a concurring opinion Judge Alvarez (Chile) held that the Court was utilizing its 


competence to ‘‘develop international law’’ HE 


in giving its opinion ‘‘in accordance with 
the general principles of the new international law, the legal conscience of the peoples 
and the exigencies of contemporary international life.’’ Jbid., p. 190. On the other 
hand Judge Krylov (Soviet Union), dissenting, said ‘‘we must found the right of the 
Organization . . . on the express consent of States. ... The Court can only interpret 
and develop the international law in force; it can only adjudicate in conformity with in- 
ternational law.’’ Ibid., p. 219. 


22 McCulloch v. Maryland, 4 Wheat. 316; Gibbons v. Ogden, 9 Wheat. 1, 187. 
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of International Justice in dealing with the League of Nations Covenant,** 
to construe the rights and powers of the Organization with which the Court 
was connected broadly enough to permit that Organization to function and 
to achieve its purposes. International lawyers who recognize that, if sta- 
bility is to be restored, international law and international institutions 
must be continually adapted to the changing conditions of the world and 
the changing aspirations of its people will welcome this tendency of the 
Court. In a world, shrinking but inadequately regulated, interdependent 
but imperfectly aware of its condition, it is probably safer to treat the 
claims of the international society liberally, even if such treatment, re- 
stricting the traditional sovereignty of states, involves some danger of 
stimulating revolt by the states least aware of the situation. 
QuINCcY WRIGHT 

23 H. Lauterpacht (The Development of International Law by the Permanent Court of 
International Justice (London, 1934), p. 89), after reviewing the actual results of the 
Court’s decisions and opinions, concludes: ‘The work of the Court can to a large extent 
be conceived in terms of a restrictive interpretation of the claims of State sovereignty,’ 
and, reciprocally, a liberal interpretation of the competence of international bodies, 
although in words the Court usually made ‘‘ courteous obeisance to the tradition of State 
sovereignty.’’ See M. O. Hudson, The Permanent Court of International Justice, 1920- 


1942 (New York, 1943), p. 660. 


CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The Forty-third Annual Meeting of the American Society of Interna- 
tional Law was held in Washington, D. C., at the Carlton Hotel, from 
April 28 to April 30 last. The meetings were well attended and the papers 
presented were of unusual interest. 

The sessions were opened on Thursday evening, April 28, by President 
Charles Cheney Hyde, who delivered an address on ‘‘Pursuing the Ob- 
jectives of the American Society of International Law.’’ Pointing out the 
past activities of the Society, Dr. Hyde urged that it pursue its stated pur- 
poses by studying two problems: (1) the interpretation and application of 
international law by the United Nations, and (2) finding a means short of 
war whereby the interests of the United States and the U.S.S.R. and coun- 
tries under its influence may be advanced. He stated that the United 
Nations, as a supernational agency, is in the process of amending interna- 
tional law by virtue of the authority conferred upon it by the Charter, 
and of developing an international code which is binding upon the Mem- 
bers and imposes limitations upon the traditional freedoms of the indi- 
vidual states. 

The Honorable Philip C. Jessup, United States Ambassador at Large, 
addressed the Society on the same evening on the subject of ‘‘ International 
Codperation in the Political Field.’’ Referring to the nature and im- 
portance of international codperation, Ambassador Jessup described the 
task of the United Nations Assembly in promoting international codpera- 
tion in the political field as envisaged by the United Nations Charter. He 
outlined the past and future work of the Interim Committee established 
by the General Assembly. Mr. Jessup stated that it is not the purpose of 
the Interim Committee study of pacific settlement of disputes to multiply 
the means of such settlement or to construct ‘‘outer defenses’’ for the 
Charter, but to adopt arrangements contemplated by the Charter which 
will assist in achieving the Charter’s objectives. He declared that the 
work of the Interim Committee in the promotion of international political 
cooperation has already brought useful results in the United Nations, and 
that the Society, through its Journal and Proceedings, as well as through 
the work of its members, has an opportunity and an obligation to make a 
contribution to the study of the problems involved in the work of the 
United Nations in this field. Ambassador Jessup concluded his address 
by referring to the effect of national policies upon the development of 
international political coéperation and pointed to the North Atlantie Pact 
as an important example of such policy. He stated that the Pact is a 
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reasonable response to the realities of international relations during the 
past three and one-half vears and is the United Nations’ answer to the 
problem which occupied the League of Nations in its search for collective 
security. 

On Friday morning, April 29, the session was devoted to the reading 
and discussion of two papers: ‘‘ Export and Import Control by the United 
States,’’ delivered by Mr. Francis MeIntyre, Assistant Director, Office of 
International Trade, Department of Commerce; and ‘‘International Ree- 
lamations and the Peace Settlements,’’ delivered by Mr. Jack B. Tate, 
Acting Legal Adviser of the Department of State. 

Mr. McIntyre outlined the history of import and export controls by the 
United States from 1940 up to the present time, such controls being exer- 
cised for purposes of conserving scarce commodities, of distributing them 
on a strategic basis in accordance with the foreign policy of the Govern- 
ment, of assuring the import of essential and strategic goods, and of sup- 
plementing domestie production and distribution controls. Referring to 
the reciprocal trade agreements, the ITO activities and the general retreat 
from the high tariff position of the 1920's, the speaker stated that the 
United States has moved a long way toward freeing trade from needless 
restrictions; however, the political and economic state of the world as a 
result of the war has made it necessary to live with restrictions and to 
contemplate even further restrictions in case of further emergencies. Mr. 
MeIntyre concluded by stating that even as international lawyers study 
the law as a tool for international activity, export and import controls are 
one of the related administrative devices which will continue to be em- 
ployed by many governments as long as they contribute so markedly and 
effectively to the achievement of important international objectives. 

Mr. Tate described the factual situation and the policy upon which the 
claims provisions of the peace treaties with Italy, Hungary, Rumania, and 
Bulgaria are based. He stated that political and economie factors dic- 
tated the framing of the economic provisions of the treaties, including the 
clauses relating to payment of claims arising out of the war. He discussed 
the various provisions in the treaty with Italy, with which the provisions 
of the other peace treaties are substantially identical, dealing with repara- 
tions for war damages, compensation to nationals of the United Nations 
and restitution of property of United Nations nationals sequestered dur- 
ing the war. Mr. Tate also referred to the Memoranda of Understanding 
and exchanges of notes between the United States and Italy, known as 
the Lombardo Agreement, by which the United States waived certain 
financial claims against Italy under the peace treaty, and Italy made cer- 
tain commitments with regard to the property of United States nationals 
in Italy as well as claims of the United States or its nationals arising out 
of contracts or other obligations. The speaker called attention to the 
provisions in the treaties with Rumania and Hungary providing for the 
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restoration of, or compensation for, the property, legal rights or interests 
in Rumania and Hungary of persons under the jurisdiction of those gov- 
ernments which had been confiscated or sequestered because of the racial 
origin or religion of such persons. He also pointed out the provisions in 
the treaties concerning the settlement of disputes arising with regard to 
United Nations property in the countries concerned. Reference was also 
made to the peace treaty with Finland, to which the United States is not 
a party, containing a waiver of claims by the Finnish Government and its 
nationals against the Allied and Associated Powers, including claims for 
Finnish ships seized during the war. The question arises whether the 
claims of the Finnish owners of ships requisitioned by the United States 
during the war have been extinguished by the treaty. Mr. Tate concluded 
his address by stating that under present conditions in the world one may 
draw the conclusion that a nation does not ‘‘ win’ 
to be in the best interest of a victorious nation not to press claims for 


a war, since it appears 


reparations, which, under modern conditions, constitute an enormous eco- 
nomic burden. 

On Friday afternoon, April 29, the subject of ‘‘The International Pro- 
tection of Human Rights’’ was discussed by Mr. Carl Rix, Chairman of 
the American Bar Association’s Special Committee on Peace and Law 
through United Nations, and Mr. Durward V. Sandifer, Acting Director, 
Office of United Nations Affairs, Department of State. 

Mr. Rix stated that the proposed protection of human rights by treaty 
raised for the United States the problem of fitting its Constitution and 
Bill of Rights into the international system of human rights without de- 
stroying the American system of division of powers of government and 
American ideals and practical necessities. He posed a number of im- 
portant questions involved, such as the probable result of the introduction 
of the general principle of individual responsibility under international 
law, the effect of the human rights provisions in the United Nations Charter 
upon the reservation of domestic jurisdiction contained in Article 2 of 
the Charter, and the execution of treaty law as the law of the land under 
the United States Constitution. Mr. Rix stated that traditional interna- 
tional law is the law of states, with all enforcement and negotiations in 
the states alone; that the proposed Human Rights Covenant and the Geno- 
cide Convention establish individual responsibilities and liabilities in in- 
ternational law with correlative rights and prvileges to an unknown degree 
and extent. He suggested that it might be necessary to amend the United 
States Constitution to put the United States on a parity with other nations 
with respect to the effect of treaties as domestic law. 

Mr. Durward V. Sandifer, in his paper on the same subject, after briefly 
describing the evolution of the concept of the recognition of rights of 
individuals in international law, discussed the United Nations system for 
the protection of human rights. He stated that the traditional concept 


520 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of the protection of human rights has two significant aspects: it applies 
only to aliens, and the source of protection is national and not international 
action. As a result of the flagrant excesses of certain governments pre- 
ceding and during the second World War, the conviction arose that there 
are fundamental rights and freedoms which should be given international 
protection. The United Nations Charter expresses that conviction con- 
stitutionally by providing for the observance of human rights for all 
without distinction as to race, sex, language or religion. The speaker de- 
clared that the Covenant on Human Rights is carefully circumscribed in 
scope and will cover only traditional civil and political rights; that the 
matter of applying the provisions of the Covenant in the United States is 
of great importance because of the separation of powers between the Fed- 
eral and State Governments. For this reason, the United States Govern- 
ment was proposing to insert in the Covenant an article which would leave 
unaffected the present distribution of powers in the United States, as well 
as a provision calling for the enactment of legislation by the contracting 
states bringing the provisions of the Covenant into effect as domestic law. 
Mr. Sandifer concluded by saying that the United States stands so far 
in the vanguard in the attainment of the actual enjoyment of human rights 
that it has nothing to fear from helping to spread the area of enjoyment 
of those rights, but on the contrary, has much to lose by failure to employ 
to the full in the struggle for peace its great moral superiority in the field 
of human rights. 

On Friday evening, April 29, Mr. George A. Finch, a Vice President of 
the Society, discussed ‘‘The North Atlantic Pact in International Law.”’ 
Pointing out that the negotiation of this treaty was made necessary be- 
cause of the frustration of the primary function of the United Nations, he 
stated that the reason for this situation lay in the weakness of the Charter 
provisions regarding prevention of breaches of the peace and the suppres- 
sion of acts of aggression; in maintaining the unanimity rule of the League 
of Nations—which was alleged to have been the cause of its failure—in 
the form of the veto given to Great Powers; and in providing that the 
Security Council shall determine the existence of any threat to, or breach 
of the peace, or act of aggression, and at the same time failing to lay down 
any criterion for the Council to arrive at its determination. 

Mr. Finch discussed Article 51 of the United Nations Charter in its 
bearing upon Article 5 of the North Atlantic Pact providing for individ- 
ual or collective self-defense in case of armed attack. He stated that 
Article 51 was inserted in the Charter at the insistence of the Latin Ameri- 
can nations, which wished to preserve the Pan American system of self- 
defense as set forth in the Act of Chapultepee and later formulated in the 
Treaty of Reciprocal Assistance signed at Rio de Janeiro September 2, 
1947. The latter specifically defines aggression against which the right of 
self-defense is to be exercised. Outlining the development of publie in- 
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ternational law from the treaties of Westphalia to the present time, during 
which period the idea has progressively developed that making aggressive 
war is a breach of the peace of the community of nations and therefore a 
violation of international law, Mr. Finch stated that the North Atlantic 
Treaty is a step toward establishing such a principle in international law, 
and is an expansion of the legal order of the Americas to the members of 
the North Atlantic community. He expressed the hope that by the nego- 
tiation of more regional security pacts there will eventually be developed 
such a preponderance of international-law-abiding nations and peoples as 
to make it possible to unite them all again under a United Nations Charter 
capable of discharging the great trust confided to it. 

The address on the North Atlantic Pact was followed by one on ‘‘The 
Revision of the Rules of Warfare’’ by Major William G. Downey, Jr., 
Chief, International Law Branch, Judge Advocate General’s Office, De- 
partment of the Army. Major Downey stated that in the light of the 
rapid developments in the science and techniques of warfare the existing 
rules for the conduct of war need to be revised and new rules devised. 
The speaker defined three types of military occupation other than bel- 
ligerent occupation as treated in Hague Convention IV (1907), namely, 
hostile occupation, pacific occupation during time of war, and peaceful 
occupation during time of peace. Although these three types of occupa- 
tion have existed in international practice for many years, he stated, they 
have not been recognized or defined by general international law. 

Major Downey stated that the rules concerning captured and requisi- 
tioned property should be clarified and that the legal problem of determin- 
ing title to captured and requisitioned enemy property should not be 
clouded by political expediency. He argued that the rules of war must be 
made binding not only upon states but upon individuals, and that the 
authority to punish for breaches of the rules should not be limited to bel- 
ligerent governments, but should be extended to whatever neutral gov- 
ernment or international body first seizes the person of the offender. He 
proposed two categories of war crimes. The speaker declared that the 
events of the last war make it very necessary to reconsider the question of 
the legality of aerial bombardment, and that the rules governing submarine 
warfare are obsolete and should be revised to recognize the practice of 
nations. Similarly, the rules on naval bombardment must be revised to 
conform to the rules of aerial bombardment as suggested. 

Saturday morning, April 30, was devoted to a discussion of the papers 
delivered on the preceding two days, followed by the business meeting of 
the Society at which reports of the Executive Council and of committees 
of the Society were heard. An amendment to Article VIII of the So- 
ciety’s Constitution as recommended by the Executive Council was pre- 
sented, the text of which is given below. The Council also reported the 
establishment of a committee to consider the Society’s financial affairs, 


522 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


including the question of raising membership dues. The Society approved 
a list of advisers to the Department of State on matters of general foreign 
policy, which the Society had been requested to submit to the State De- 
partment. 

Mr. Willard B. Cowles, in presenting the report of the Committee on 
State Department Publications, stated that the Department desired an 
expression of the views of the Society with regard to the publication pro- 
gram of the Department, so that it could be guided in determining its 
future policy. A committee was selected to frame a resolution on this 
subject. 

The Society also voted to appoint a committee to study and report upon 
the attitude and action of the United Nations in eases wherein a Member 
State or States have challenged its competence under the Charter and 
have moved that the question of competence be submitted to the Interna- 
tional Court of Justice. 

Judge José Gustavo Guerrero of Salvador, Acting President of the In- 
ternational Court of Justice, was elected an honorary member of the Society. 

The Honorable Manley O. Hudson, former Judge of the Permanent 
Court of International Justice, and presently Chairman of the International 
Law Commission of the United Nations, who has long been an active and 
outstanding member of the Society, was elected President of the Society 
for the coming vear. The other officers elected were: Secretary of State 
Dean G. Acheson, Honorary President ; the Honorable George C. Marshall, 
Justice Robert H. Jackson, Dr. Charles Cheney Hyde, the outgoing Presi- 
dent of the Society, and Mr. Lester H. Woolsey, Honorary Vice Presidents; 
Ambassador at Large Philip C. Jessup, Dean Edwin D. Dickinson and 
George A. Finch, Vice Presidents. The following were elected to the Execu- 
tive Council to serve until 1952: Assistant Secretary of State Ernest A. 
Gross; the Honorable Stanley K. Hornbeck, Willard B. Cowles, Alwyn V. 
Freeman, Dr. Hans J. Morgenthau, and Professors Myres S. MeDougal. 
A. Brunson MacChesney and Carl B. Spaeth. 

The meeting closed on Saturday evening with the annual dinner at 
which Judge Hudson was inducted as the new President of the Society. 
Following President Hudson’s inaugural address, speeches were delivered 
by Justice Robert H. Jackson of the Supreme Court, and James M. Landis, 
former Dean of the Harvard Law School. 

Eveanor H. FINcH 
Executive Secretary 


PROPOSED AMENDMENTS TO THE SOCIETY’S CONSTITUTION 


The Executive Council of the American Society of International Law at 
its meeting in Washington on April 28, 1949, approved two amendments to 
the Constitution of the Society. One of the amendments recommended 
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relates to Article III concerning annual membership dues; the other amend- 
ment relates to Article VIII concerning resolutions. 

As a result of the discussion in the Executive Council on April 22, 1948," 
regarding the advisability of raising the membership dues in the Society 
in order to meet the inereasing publication costs of the Journal and Pro- 
ceedings, the President of the Society appointed a committee, under the 
chairmanship of Mr. Howard 8. LeRoy, to inquire into the whole question 
of dues and expenses and to report to the Society such recommendations as 
might seem appropriate. In its report to the Council on April 28, 1949, 
the committee recommended that the Executive Council be given discretion 
to fix the amount of annual membership dues in the Society, and that the 
Constitution be amended as follows: 


That Article III of the Constitution of the Society relating to annual 
members be amended in lines 3 and 4 by omitting the words ‘‘of five 
dollars’’ and substituting therefor the words ‘‘as the Executive Coun- 
cil shall determine.’’ 


‘ 


The Society at its annual meeting in 1948 had considered a proposed 
amendment to Article VIII of the Constitution concerning resolutions.” 
In view of the differences of opinion expressed during the extended discus- 
sion of the subject, the amendment was tabled and the President of the 
Society was authorized to appoint a committee to report again upon the 
matter. The committee, under the chairmanship of Mr. George A. Finch, 
reported to the Executive Council on April 28, 1949. The committee’s 
report, which was approved by the Council, recommended the following 
amendment to the Society’s Constitution: 


That Article VIII of the Constitution be amended by adding the fol- 
lowing sentence: ‘‘ Resolutions may be submitted for consideration by 
the Executive Council in advance of any ‘meeting of the Society by 
depositing them with the Secretary in due time.’’ 
The members of the Society are hereby notified that the above amend- 
ments will be voted upon at the next annual meeting in April, 1950. 


EpwWaArD DUMBAULD 
Secretary 


THE VENEZUELA-BRITISH GUIANA BOUNDARY DISPUTE 


The recent death of Severo Mallet-Prevost, a distinguished international 
lawyer of New York, has removed from the scene the last of the men who 
intervened in the adjustment of the Venezuela-British Guiana boundary 
dispute just fifty years ago. While recalling the tension then existing 
between the United States and Great Britain, it also permits the publication 


1See Proceedings of the Society, 1948, p. 148. 
2 Ibid., p. 108. 
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of an incident which indicates how the Arbitration Tribunal reached its 
disappointing award. 

The tract in dispute between Venezuela and Great Britain covered an area 
of 50,000 square miles, somewhat more than that of the State of New York, 
somewhat less than that of England. Venezuela claimed as successor in title 
to Spain by virtue of its revolution against Spain in the year 1810. Great 
Britain claimed by conquest from the Dutch, whose rights in turn rested 
on their occupation of Spanish territory. While subjects of Spain the 
Dutch had revolted and, during their long war, had established several 
settlements in Guiana as far west as the Essequibo River, and when at length 
a treaty of peace was signed in 1648, Spain allowed them to retain such 
places as they then held. Dutch traders later sometimes penetrated west- 
ward, oceasionally even to the Orinoco, but were promptly driven back by 
the Spaniards. Gradually the Dutch authorities regarded the Moruca 
River, about 125 miles east of the Orinoco, as the utmost boundary of their 
eolony, although Spain continued to deny their claim and considered the 
Essequibo, about 185 miles east of the Orinoco, as the boundary. During 
the Napoleonic wars, Great Britain, at war with Holland as well as France, 
took possession of Demarara and Essequibo and by the treaty of peace of 
1814 Holland ceded to Great Britain the settlements of Demarara, Essequibo 
and Berbice. 

The tendeney to colonial expansion which marked the nineteenth century 
soon became evident in Guiana, where Great Britain began to assert claims 
to territory far beyond the Essequibo and even the Moruca. In 1834 the 
British Government sent Robert Herman Schomburgk, a distinguished Ger- 
man naturalist, to explore Guiana, and in view of his brilliant report he 
was commissioned in 1840 to make a survey of the country. In doing so, 
he naturally kept the interests of his employers in mind. Without consult- 
ing the Venezuelan authorities, and without considering that any rights of 
the Dutch, under whom Great Britain claimed, must be rights established 
by occupation and not by furtive visits, he set up boundary marks in the 
jungle even to Point Barima at the mouth of the Orinoco, the possession of 
which he deemed of importance to Great Britain as a strategie place com- 
manding the entrance to that river. When Venezuela protested and in- 
sisted on the removal of these boundary marks, Great Britain consented to 
do so, explaining that they had merely been the indication of a claim. 
Schomburgk also submitted a map showing a boundary line between British 
Guiana and Venezuela. A considerable dispute later arose as to the identity 
of this map and the location of the original Schomburgk line. 

When British subjects gradually infiltrated into the territory so claimed, 
Venezuela, weak and torn by civil strife, could only protest. In 1877 an 
official map of British Guiana was published, dated 1875, showing as the 
boundary a line designated as the Schomburgk line, including Point Barima 
and the entire territory then claimed by Great Britain, but with a note to 
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the effect that it must not be taken as authoritative as it had not been 
adjusted by the respective governments. When gold deposits were dis- 
covered in this region, a new map was published in 1886, still dated 1875, 
but showing the Schomburgk boundary pushed far to the west, adding a 
huge tract to British Guiana and omitting any indication that it was tenta- 
tive or subject to adjustment. Venezuela thereupon in 1887 formally 
demanded the evacuation of the territory held by Great Britain from a 
point east of the Moruca River and broke off diplomatic relations with Great 
Britain when the demand was rejected. 

Lord Salisbury, the British Foreign Minister, refused Venezuela’s re- 
quests for arbitration and brushed aside the offers of mediation made by the 
United States. His attitude aroused indignation in the United States, and 
the consequence was Cleveland’s famous message to Congress of December, 
1895, recommending the appointment of a commission so that the United 
States might determine for its own purposes where the true divisional line 
lay. Congress unanimously acceded to the request. In January, 1896, the 
American Government appointed as members of the Boundary Commission 
authorized by Congress: David J. Brewer, Associate Justice of the Supreme 
Court; Richard L. Albey, Chief Justice of the Court of Appeals of the 
District of Columbia, a Spanish scholar; F. R. Coudert, a distinguished 
member of the New York Bar; Dr. D. C. Gilman, President of Johns Hop- 
kins University ; and Dr. Andrew D. White, of Cornell University. Severo 
Mallet-Prevost, a Spanish scholar and expert in Latin American law, was 
appointed Secretary. The Commission immediately began a thorough work 
of investigation. 

It was evident that the report to be made by the Commission might be 
very embarrassing for Great Britain. The British Foreign Office, realizing 
the situation, receded from its former stand, and in February, 1897, Great 
Britain and Venezuela signed a treaty of arbitration submitting the bound- 
ary question to an arbitration tribunal which was to hold its sessions in 
Paris. The United States Boundary Commission thereupon disbanded and 
its work was passed on to the new tribunal. 

Under the arbitration treaty between Great Britain and Venezuela, five 
judges were appointed : Lord Chief Justice Russell and Lord Justice Collins 
of Great Britain, Chief Justice Fuller and Justice Brewer of the United 
States Supreme Court, and, as president, Professor F. de Martens, a dis- 
tinguished Russian writer on international law. In March, 1898, each party 
submitted its case with accompanying papers: Venezuela, three volumes and 
an atlas; Great Britain, seven volumes and an atlas. In July, 1898, the 
counter-case was submitted: Venezuela, three volumes and an atlas; Great 
Britain, two volumes and maps. In November, 1898, the parties submitted 
printed arguments: Venezuela, two volumes, Great Britain, one volume. 
After a brief inaugural session in January, 1899, formal sessions for argu- 
ments began in Paris in June, 1899, and lasted for fifty-four sessions of 
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four hours each, ending September 27, 1899. Great Britain was repre- 
sented by four counsel: Sir Richard E. Webster, Attorney General; Sir 
Robert T. Reid, ex-Attorney General; Mr. G. R. Eskwith and Mr. Rowlatt. 
Venezuela was represented by four distinguished American counsel: ex- 
President Benjamin Harrison; ex-Secretary of War, General Benjamin S. 
Tracy; Mr. Severo Mallet-Prevost; Mr. James Russell Soley. Attorney 
General Webster, on behalf of Great Britain, opened with a speech lasting 
thirteen days, Mr. Mallet-Prevost, on behalf of Venezuela, followed with a 
speech of thirteen days. The debates were closed by a speech of Attorney 
General Webster for Great Britain and by a brilliant speech of ex-President 
Harrison for Venezuela. The speeches, the questions asked by the judges, 
and the answers given by counsel, were all reported in shorthand. The 
proceedings were later printed and issued in eleven volumes. 

On October 4, 1899, the Arbitration Tribunal handed down a unanimous 
award. It was exceedingly short, gave no reasons whatsoever for the de- 
cision, and merely described the boundary line approved by the Tribunal. 
The line so designated began at Point Playa, about 45 miles east of Point 
Barima, thence continued to the junction of the Barima and Mururuma 
Rivers and south along the Amacura River. The award granted Great 
Britain almost ninety per cent of the territory in dispute, but the mouth of 
the Orinoco and a region of about 5000 square miles on the southeastern 
headwaters of the Orinoco went to Venezuela. 

The award created general surprise and disappointment. Students of 
international law regretted the absence of any reasons or arguments in the 
award. Students of the Venezuelan side of the controversy were shocked 
at the excessive grant of territory to British Guiana, clearly beyond any 
line to which the colony could justly be entitled. However, there was noth- 
ing to do about it. The friends of arbitration pointed out that a war had 
been avoided, the cost of the arbitration was less than the cost of a single 
day of war, and, after all, Venezuela had retained the mouth of the Orinoco 
and a region in the interior on the headwaters of that river. The award 
was recognized to be a compromise. Justice Brewer himself conceded this 
to be the case when he said: 

Until the last moment I believed a decision would be quite impossible, 
and it was only by the greatest conciliation and mutual concession that 
a compromise was arrived at. If any of us had been asked to give an 
award, each would have given one differing in extent and character. 


The consequence of this was that we had to adjust our differing views, 
and finally draw a line running between what each thought was right. 


The Venezuelans were particularly embittered by the result and have 
never become reconciled, although they have honored the counsel who de- 
fended their rights. In January, 1944, the Venezuelan Government con- 
ferred the Order of the Liberator on Severo Mallet-Prevost in recognition 
of his services in connection with the boundary dispute, but even in his 
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speech of presentation, the Venezuelan Ambassador expressed his indigna- 
tion at the injustice suffered by his country. 

Mr. Mallet-Prevost had in the course of the years become the senior part- 
ner of a New York law firm of which I have the honor to be a member. A 
few days after receiving the Venezuelan decoration, he happened to remark 
in the course of conversation that, despite the criticism, the award was of 
enormous value to Venezuela because it granted Venezuela the mouth of the 
Orinoco and thereby the control of that great river and the country depend- 
ent upon it. He added that the American members of the Arbitration 
Tribunal had favored granting Venezuela much more territory and had 
resented the pressure brought upon them to avoid such an award. The 
word ‘‘pressure’’ aroused my astonishment, for the only pressure I could 
imagine was pressure by the American Government, and it was inconceiv- 
able that the American Government would exert pressure on the judges or 
that they would tolerate it. I inquired what he meant by the term, and 
also how the Tribunal could have been induced to render an award so 
ereatly at variance with the evidence. 

Mr. Mallet-Prevost then gave an amazing explanation from which it 
appeared that the American Government had nothing to do with the pres- 
sure. He said that after the arguments had been heard by the Tribunal 
and when the matter was ready for decision, Justice Brewer, one of the 
American judges, requested him to come to an interview at the hotel where 
the Justice was staying. Justice Brewer then stated that Professor Martens, 
the Russian President of the Tribunal, had called on the two American 
members to say that he and the two British members were anxious to have 
the Tribunal give a unanimous award. He proposed as a compromise that 
the award designate a boundary line east of the mouth of the Orinoco, the 
line which was in fact adopted. If the American judges agreed to this line, 
he and the British judges would also vote for it and the award of the 
Tribunal would be unanimous. If the American judges did not agree to it, 
he would vote with the British judges for the line claimed by Great Britain, 
which would thus become the boundary line by majority vote of the 
Tribunal. Justice Brewer said that he and Justice Fuller, the other 
American judge, were greatly disturbed by the proposal, for they thought 
the evidence clearly showed Venezuela’s right to considerable territory east 
of the Orinoco. He and Justice Fuller were ready to reject the Russian’s 
proposal and issue a strong minority opinion in favor of the line they 
thought the proper one. However, the result would be an award by major- 
ity vote granting Great Britain a valuable territory of which Venezuela 
would thus be deprived. The two American judges had therefore deter- 
mined to lay the matter before the legal counsel representing Venezuela and 
let counsel decide whether they should accept the proposed compromise or 
file a minority opinion. 


528 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Mr. Mallet-Prevost answered that he must consult with ex-President Har- 
rison, the Chief Counsel. When he returned to his hotel and reported the 
conversation, General Harrison was incensed. Swearing roundly, he walked 
up and down the room saying that the only proper course was a strong 
minority opinion. On further reflection, however, he arrived at the con- 
elusion that such a course would entail consequences which counsel for 
Venezuela could not and should not permit. It would deprive Venezuela 
of very valuable territory, and, what was more important, of the mouth of 
the great Orinoco River, which traverses such a large portion of the country. 
However disgusted they might be, the counsel for Venezuela and the Ameri- 
ean judges could not do otherwise than agree to the compromise proposal, 
by which they would save important advantages for Venezuela, including a 
great expanse of territory and the control of the Orinoco. 

Mr. Mallet-Prevost stated he felt sure that the stand of the British mem- 
bers and the Russian member of the Arbitration Tribunal was the result of 
some deal between Great Britain and Russia by which the two Powers 
induced their representatives on the Tribunal to vote as they did, and 
Great Britain probably gave Russia advantages in some other part of the 
globe. Three circumstances, especially, led him to this opinion. One was 
the fact that the justice of the Venezuelan case had been overwhelmingly 
demonstrated. Another was the attitude of Lord Russell, one of the British 
judges, as expressed in a conversation with Mr. Mallet-Prevost. When Mr. 
Mallet-Prevost remarked that the Judges were expected to consider only the 
evidence submitted to them, Lord Russell replied very decidedly that he 
was of a different opinion and that they should also be influenced by broad 
considerations of policy. The third circumstance was the sudden marked 
change in the attitude of Lord Collins, the other British judge, who at 
first took a lively interest in the evidence and arguments, indicating a 
sympathetic understanding and a recognition of the justice of Venezuela’s 
claims, but after a visit to England during a recess of the Tribunal, sud- 
denly became taciturn and listless. 

I urged Mr. Mallet-Prevost to write an account of the incident which 
could be published after his decease if he did not wish to publish it before, 
insisting that he owed such a statement to himself and to the memory of the 
American judges on the Arbitration Tribunal. He said he would do so 
and about a week later told me he had dictated the memorandum. 

Mr. Mallet-Prevost died in New York December 10, 1948. After his 
death the following document, which indicates that Venezuela is justified in 
her resentment, was found among his papers: 

Memorandum Left with Judge Schoenrich 


Not to be Made Public Except at His 
Discretion after My Death 


Justice Brewer and I sailed for Europe in January of 1899 in order to attend the first 
meeting of the Arbitral Tribunal which was to meet in Paris for the purpose of deciding 
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the boundary between Venezuela and Great Britain. The terms of the Protocol which 
had been signed between Great Britain and Venezuela required that the Tribunal should 
meet at that time. However, as it was found inconvenient for all of those who should 
be connected with the arbitration to meet on that date it was decided to hold merely a 
preliminary meeting, so as to comply with the terms of the Protocol, and to then adjourn 
to a more convenient date. 

Before going to Paris Justice Brewer and I stopped in London. While there Mr. 
Henry White, Charge d’affaires for the United States, gave us a small dinner to which 
Lord Chief Justice Russell was invited. I sat next to Lord Russell and, in the course 
of our conversation, ventured to express the opinion that international arbitrations should 
base their decisions exclusively on legal grounds. Lord Russell immediately responded 
saying: ‘‘I entirely disagree with you. I think that international arbitrations should 
be conducted on broader lines and that they should take into consideration questions of 


international policy.’’ From that moment I knew that we could not count upon Lord 
Russell to decide the boundary question on the basis of strict rights. 

When we assembled in Paris the following June I met Lord Collins for the first time. 
During the speeches by Sir Richard Webster, the Attorney General, and by myself (the 
two of which consumed 26 days) it was quite obvious that Lord Collins was sincerely 
interested in getting at the full facts of the case and in ascertaining the law applicable 
to those facts. He, of course, gave no indication as to how he might vote on the subject 
but his whole attitude and the numerous questions which he asked were critical of the 
British contentions and gave the impression that he was leaning toward the side of 
Venezuela. 

After Sir Richard Webster and I had concluded our speeches the Tribunal adjourned 
for a short two weeks holiday. The two British arbitrators returned to England and 
took Mr. Martens with them. 

When we resumed our sittings at the end of the recess the change in Lord Collins was 
noticeable. He asked very few questions and his whole attitude was entirely different 
from what it had been. It looked to us (by which I mean to the counsel for Venezuela) 
as though something must have happened in London to bring about the change. 

When all the speeches had been concluded in the month of August or early September 
the court adjourned so as to allow the arbitrators to confer and render their decision. 
Several days passed while we anxiously waited but one afternoon I received a message 
from Justice Brewer saying that he and Chief Justice’ Fuller would like to speak with 
me and asking me to meet them at once at their hotel. I immediately went there. 

When I was shown into the apartment where the two American arbitrators were 
waiting for me Justice Brewer arose and said quite excitedly: ‘‘ Mallet-Prevost, it is 
useless any longer to keep up this farce pretending that we are judges and that you are 
counsel. The Chief and I have decided to disclose to you confidentially just what has 
passed. Martens has been to see us. He informs us that Russell and Collins are ready 
to decide in favor of the Schomburgk Line which starting from Point Barima on the 
coast would give Great Britain the control of the main mouth of the Orinoco; that if 
we insist on starting the line on the coast at the Moruca River he will side with the 
British and approve the Schomburgk Line as the true boundary.’’ 
added that, ‘‘he, Martens, is anxious to have a unanimous decision; and if we will agree 
to accept the line which he proposes he will secure the acquiescence of Lord Russell and 
Lord Collins and so make the decision unanimous.’’ What Martens then proposed was 
that the line on the coast should start at some distance southeast of Point Barima so as 
to give Venezuela control of the Orinoco mouth; and that the line should connect with 
the Schomburgk Line at some distance in the interior leaving to Venezuela the control 
of the Orinoco mouth and some 5,000 square miles of territory around that mouth. 

‘*That is what Martens has proposed. The Chief and I are of the opinion that the 
boundary on the coast should start at the Moruca River. The question for us to decide 


However,’’ he 


} 
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is as to whether we shall agree to Martens’ proposal or whether we shall file dissenting 
opinions. Under these circumstances the Chief and I have decided that we must consult 
you, and I now state to you that we are prepared to follow whichever of the two courses 
you wish us to do.’’ From what Justice Brewer had just said, and from the change 
which we had all noticed in Lord Collins, I became convineed and still believe that 
during Martens’ visit to England a deal had been concluded between Russia and Great 
Britain to decide the case along the lines suggested by Martens and that pressure to that 
end had in some way been exerted on Collins to follow that course. I naturally felt that 
the responsibility which I was asked to shoulder was greater than I could alone bear. 
I so stated to the two arbitrators and I asked for permission to consult General Harrison. 
This they gave and I immediately went to General Harrison’s apartment to confer on 
the subject with him. 

After disclosing to General Harrison what had just passed he rose in indignation and 
pacing the floor described the action of Great Britain and Russia in terms which it is 
needless for me to repeat. His first reaction was to ask Fuller and Brewer to file dis- 
senting opinions, but, after cooling down and considering the matter from a practical 
standpoint, he said: ‘‘ Mallet-Prevost, if it should ever be known that we had it in our 
power to save for Venezuela the mouth of the Orinoco and failed to do so we should 
never be forgiven. What Martens proposes is iniquitous but I see nothing for Fuller 
and Brewer to do but to agree.’’ 

I concurred with General Harrison and so advised Chief Justice Fuller and Justice 
Brewer. The decision which was accordingly rendered was uanimous but while it gave 
to Venezuela the most important strategic point at issue it was unjust to Venezuela and 
deprived her of very extensive and important territory to which, in my opinion, Great 
Britain had not the shadow of a right. 

The above has been dictated by me on February 8, 1944. 

OTTo SCHOENRICH 
Member of the firm of Curtis, Mallet- 


Prevost, Colt & Mosle, of New York. 


SAUDI ARABIAN OFFSHORE LEGISLATION 


An interesting recent development in the law relating to territorial 
waters and to submarine areas beneath the high seas is to be found in 
action taken by Saudi Arabia on May 28, 1949. On that date King Ibn 
Saud signed a decree defining the territorial waters of the Kingdom and a 
royal pronouncement dealing with the subsoil and sea bed of areas of the 
Persian Gulf outside of territorial waters.t English translations of these 
two documents appear in the Supplement to this issue of the JouRNAL.’ 

The decree on territorial waters, which applies to all of Saudi Arabia’s 
eoasts on the Gulf of Aqaba, the Persian Gulf, and the Red Sea, establishes 
a six-mile belt of coastal sea, following in this respect regional precedents 
set by the Ottoman Empire in 1914, by Syria and Lebanon in 1921, and 


1The two documents were officially published in Arabic in Umm al Qura (Mecca), 
Supplement No. 1263, dated 2 Sha’ban 1368/May 29, 1949. The text, together with the 
English translation appearing in the Supplement to this issue of the JoURNAL, was sub 
sequently printed as an official document by the Saudi Arabian Government. 

2 Below, p. 154. 
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by Iran in 1934.3 The instrument defines inland waters first in some detail, 
describing them to include all bays, the waters between the mainland and 
islands or exposed shoals not more than twelve miles distant, and the 
waters between Saudi Arabian islands not more than twelve miles apart. 
The numerous provisions in the decree regarding islands and shoals is no 
doubt a reflection of physical facts off much of the Saudi Arabian coasts, 
where there exist large areas of shallow waters filled with sandbanks and 
unfit for navigation. Outside the inland waters detailed provisions are 
made for drawing base-lines from which to measure the six-mile coastal 
belt. A saving clause, important in narrow areas such as the Gulf of 
Aqaba, provides that where Saudi Arabian territorial waters as drawn 
under the decree are overlapped by the waters of another state, Saudi 
Arabia will agree to an equitable boundary settlement. 

The royal pronouncement dealing with submarine areas of the Persian 
Gulf is of particular interest in connection with the growing number of 
similar claims by other states, most of them based on some theory of juris- 
diction over the continental shelf.* As a factual matter, no continental 
shelf exists in the Persian Gulf, which is merely a basin much less than 100 
fathoms deep on the Asian continental mass. A somewhat different ap- 
proach consequently appears in the Saudi Arabian action. In the royal 
pronouncement it is laid down as the policy of Saudi Arabia that ‘‘the 
subsoil and sea bed of those areas of the Persian Gulf seaward from the 
coastal sea of Saudi Arabia but contiguous to its coasts’’ appertain to 
Saudi Arabia and are subject to its jurisdiction and control. The bound- 
aries of these areas are to be settled equitably by agreement with other 
states concerned. Disclaimer is made of any intent to affect the character 
as high seas of the waters of such areas or to interfere with navigation by 
sea or air, fishing or pearling. 

The instrument is obviously inspired by the Truman Proclamation of 
September 28, 1945, regarding the continental shelf of the United States; ° 
but it is noteworthy that the claim is not limited, as was the Truman Proc- 
lamation, to the natural resources of the subsoil and sea bed. This broader 
assertion appears to be in harmony with developments since 1945. In- 
stead of the lacking continental shelf, the pronouncement relies upon a 


3 The Ottoman Empire established a six-mile limit for military purposes on Oct. 1, 
1914 (Martens, Nouveau Recueil Général des Traités (3d ser.), Vol. X, p. 700). The 
extent of territorial waters for Syria and Lebanon was fixed at six miles for fishing 
purposes by decree of the French High Commissioner on Nov. 14, 1921. (Recueil des 
Actes Administratifs du Haut-Commissariat, Vol. II, p. 412). Iran fixed a six-mile 
limit for all purposes by a law of July 19, 1934 (De La Pradelle, Recueil Général, 
1935, Part VI, p. 10). 

+ These actions were reviewed in this writer’s article on ‘‘Recent Developments with 
Respect to the Continental Shelf’’ in this JouRNAL, Vol. 42 (1948), p. 849. 

5 Proclamation No. 2667, 10 Federal Register 12303; this JourNAL, Supp., Vol. 40 
(1946), p. 45. 
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concept of contiguity which is not precisely defined. Further definition 
may emerge in the future, however, as the result of the accompanying offer 
to agree on boundaries with neighboring states—an offer which opens the 
way to such dispositions as those of the British-Venezuelan Treaty of Feb- 
ruary 26, 1942, allocating the submarine areas of the Gulf of Paria.® 
Meanwhile the Saudi Arabian pronouncement exemplifies one approach to 
the difficult problem of how to divide amicably submarine areas of narrow 
seas where the continental shelf doctrine is not applicable. 
Ricuarp YOUNG 


ANDRE PRUDHOMME 


The life of a man who had devoted himself to international law, both in 
this country and in France, for many years, was terminated by premature 
death in January, 1949. 

Mr. André Prudhomme was a French lawyer who had practiced his profes- 
sion before the French courts, and who was ‘‘avocat honoraire’’ at the Court 
of Appeals at Paris. In addition, he was a professor of law at the French 
University at Caen. The reason we honor him here is because of the im- 
portant part he played for more than a quarter of a century as a leading 
figure in the science and practice of international public and private law, 
and because of the services he rendered by organizing and maintaining 
contacts between European and American legal practice and legal theories. 
It was he who succeeded Edouard Clunet, who for many years was regarded 
as France’s most prominent international lawyer, and who was the founder 
and editor of the famous Clunet Review.’ After the death of Mr. Clunet 
(1923), Mr. Prudhomme took up the Review and continued to publish 
it in Paris until World War II. Then, owing to the war conditions, he 
was forced to transfer it to this country. The issues for the years 1940 to 
1946 were published in New York. 

The original Clunet Review had been chiefly devoted to international 
private law; but in view of modern conditions, which have enhanced the 
scope of international intercourse so greatly as to efface, in some measure, 
the distinctions between public administrative and private international 
law, he greatly enlarged the scope of the original Clunet Review by includ- 
ing topics relating to international finance, loans, measures of monetary 
reform and the avoidance of double taxation. He was favored in doing 
so by the fact that the title of the review was changed (in 1914) from 


6 Great Britain, Treaty Series, No. 10 (1942), Cmd. 6400. 

1 The review’s full title was Journal de Droit International Privé. It was founded 
in Paris in 1874 by Edouard Clunet, with the assistance of P. S. Mancini, Professor at 
the University of Rome, and some other leading figures. This was the first periodical 
dealing solely with private international law. For more details see Beal, Conflict of 
Laws (edit. 1935) Vol. I, p. CVII. 
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Journal du Droit International Privé to Journal du Droit International.? 

In his review Mr. Prudhomme devoted considerable space to the decisions 
of the American courts and to American legal thought. The Journal was 
edited in scholarly, careful fashion so as to be useful to all practitioners as 
well as theorists. The Journal was a learned analysis of cases both abroad 
and in this country involving many difficult problems. Although it was 
written largely in the French language, it dealt as well with American 
law, and contained a fine digest of the cases appearing in various foreign 
courts. During its existence of approximately 75 years, the review was, 
with a few exceptions, published in quarterly issues, four issues a year, 
and its many volumes constitute a most precious repository of scientific 
monographs by authors of many countries, and court decisions of practically 
all the major nations of the world, dealing with international law and 
with conflict of laws. The Journal was often helped by the Carnegie En- 
dowment for International Peace. 

The Journal became a most important tool for legal scholars, a guide to 
practitioners in international law and conflict of laws, and is one of the 
standard periodicals in law libraries all over Europe, South America, and, 
to a great extent, the United States. This was largely the result of Mr. 
Prudhomme’s experience not only as a teacher and a writer, but as an 
actual practitioner of international law. 

Mr. Prudhomme ably advocated the establishment of international courts 
for the adjudication of international disputes in the field of private, public, 
and administrative law. He had taken a keen interest in the Havana 
Charter for an International Trade Organization. His last studies were 
connected with the Marshall Plan and the Economic Codperation Adminis- 
tration. During the last three years, Mr. Prudhomme had suspended the 
publication of the Journal and was engaged in its reorganization. He was 
about to resume its publication, and it was an unfortunate outcome for 
all those interested in these most important subjects when an untimely 
death interrupted the reappearance of this valuable and erudite publica- 
tion. 

The writer knew Mr. Prudhomme, especially through contact with him 
when he worked in America. He was a most agreeable and scholarly 
gentleman who possessed that balance of mind and moderation of view so 
essential to the highest achievements in juristic thought. While a patriotic 
Frenchman in all respects, he eschewed all mere partisan aims and preju- 
dices, and understood the necessity for that international codperation which 
is now known to be the foundation upon which the law of the future must 
be based and without which no real peace with dignity is possible. 

FREDERIC R. COUDERT 


* However, it is still generally referred to in legal books, reviews, law reports and 
court decisions by its founder’s name, as Clunet Review or Journal Clunet. 
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THE WORLD FEDERATION OF INTERNATIONAL JURIDICAL INSTITUTIONS 


For many years specialists in law, diplomats, and statesmen have re- 
gretted a lacuna which has existed in present-day international life, 
namely, the existence of an organization which could bring together the 
scientific efforts of the jurists of the world. Some international juridical 
institutions of great reputation have been devoted and are still devoted 
to one or another specific branch of the law. But, up to the present, there 
has been no international organization with the authority to bring together 
all of these specialized institutions. This lacuna has finally been filled. 
A World Federation of International Juridical Institutions has been estab- 
lished with its principal office in the Institute of Comparative Law of the 
Faculty of Law of Paris. The Federation will establish permanent re- 
lationships between institutions composed of jurists, that is to say of indi- 
viduals who because of the nature of their occupation are called upon to 
play a primary role in the hfe of the present-day state and the inter- 
national community, since it believes that the organization of peace re- 
quires more than the codperation of governments, namely, the assistance 
of the forces of the community represented by the various non-govern- 
mental institutions. 

In a speech presented in March, 1948, in New York to the Committee of 
Advisory Organizations of the United Nations, Professor V. V. Pella, Presi- 
dent of the International Association of Penal Law, and initiator of the 
Federation which has just been founded, demonstrated the necessity for 
the various non-governmental international institutions to devote them- 
selves to the study of the great problems of public law, private law, criminal 
law and economic law, to federate themselves in an international organiza- 
tion which would bring together in this fashion the most qualified persons in 
the field of pure and applied science of law, including its administrative 
and judicial aspects. No matter how complicated the legal disciplines 
which have given rise to the establishment of distinct scientifie organiza- 
tions, no one could contest the fact that all of those who have consecrated 
their lives to the study or practice of the law—whether as lawyers, pro- 
fessors, judges or high state officialsk—cannot longer delight in isolated 
work in the bosom of organizations which do not recognize that the funda- 
mental principle of the unity of law requires them to understand that be- 
yond the boundaries of their scientific discipline or of their profession. 
they are part of one single great family: that of the servants of the law. 

The Federation is composed partly of international juridical scientific 
institutions and partly of national scientific institutions having as their 
aim the study of international or comparative law. Its constitution also 
envisages, in addition, the possibility of calling upon eminent specialists 
in their individual capacities. 

In accordance with the principle of respecting the complete academic in- 
dependence and autonomy of the various organizations, the provisional 
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Statute of the Federation will be forwarded to all juridical institutions 
qualified to join the Federation. In the light of their comments the neces- 
sary amendments will be made at a meeting to take place at the Faculty of 
Law at Paris, to which the representatives of the organizations will be 
called to decide upon the most appropriate methods for putting into effect 
the principles for which the Federation was formed. 

The Federation is presided over by Count Carton de Wiart, Minister of 
State and former Prime Minister of Belgium. Its honorary President is 
M. Julliot de la Morandiére, Dean of the Faculty of Law of Paris. The 
Secretary General is Professor V. V. Pella and the Delegate General M. 
Mare Ancel, Councilor of the Court of Appeal in Paris and Secretary 
General of the Institute of Comparative Law. The Federation has already 
brought together numerous scholars who are members of its Board of 
Directors as Vice Presidents, namely: MM. A. Alvarez, Judge of the In- 
ternational Court of Justice, René Cassin, Vice President of the Conseil 
d’Etat of France, Joseph P. Chamberlain, Professor of Public Law at 
Columbia University, Jean Graven, Professor of the Faculty of Law and 
Chief Justice of the Cour de Cassation of Geneva, H. C. Gutteridge, Pro- 
fessor at Cambridge University, Manley O. Hudson, Professor at Harvard 
University, Hans Kelsen, Professor at the University of California, E. M. 
Meijers, Professor at the University of Leiden, B. Mirkine-Guetzévitch, 
Dean of the Faculty of Law of the Ecole Libre in New York, J. P. Nibovet, 
Professor of the Faculty of Law of Paris, V. V. Orlando, former Prime Min- 
ister of Italy, E. St. Rappaport, Chief Justice of the Supreme Court of Pol- 
and, Eduardo Santos, Vice President of the Republie of Colombia, and 
Georges Seelle, Professor of the Faculty of Law of Paris. 

Eminent jurists from various parts of the world are members of the 
Board of Directors, including MM. Arturo Alessandri, former Dean of the 
Faculty of Law of Santiago de Chile, H. Donnedieu de Vabres, Professor 
of the Faculty of Law of Paris, George A. Finch, Vice President of the 
American Society of International Law, John N. Hazard, Professor at 
Columbia University, Myres S. McDougal, Professor at Yale University, 
Professor Luis Podesta Costa, former Under Secretary General (from the 
Argentine) of the League of Nations, Henry Puget, Councilor at the 
Conseil D’Etat of France, Simon Sasserath, Professor at the Institute of 
Advanced Studies of Belgium, Shoucri Cardahi, first honorary president 
of the Cour de Cassation of Lebanon, Marcel Sibert, Professor of the 
Faculty of Law at Paris, and Chao Lung Yang, Professor at the University 
of Nanking. The Legal Councilor, serving at the principal place of busi- 
ness of the Federation, is M. Max Gonfreville, Avocat at the Court of 
Appeal of Paris. 

In order to maintain and develop along the general lines indicated its 
relations with the United Nations, two offices of the Federation have been 
established—one in New York and the other at Geneva. 
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A meeting to explain the purposes of the Federation was held at New 
York on May 16, 1949, under the chairmanship of Professor Manley O. 
Hudson. Those who spoke were the Assistant Secretaries General of the 
United Nations, Henri Laugier and Ivan Kerno, and also Professors René 
Cassin, René de Messiéres, Boris Mirkine-Guetzévitch, V. V. Pella and 
Georges Scelle. 

V. V. PELLA 


HUNGARIAN JURISPRUDENCE RELATING TO THE APPLICATION OF 
INTERNATIONAL LAW BY NATIONAL COURTS 


National courts have national law to administer. The question whether 
they are entitled to apply international law depends upon the relation 
between these two branches of law. It is well known that this is one of 
the most controversial questions of legal theory. It was raised originally 
as a theoretical question, but even admitting its terminological more than 
scientific character, it would be misleading to forget its important practical 
aspects. These appear especially when municipal law is contrary to inter- 
national law and national courts have to decide upon the validity of such 
a municipal law. 

In countries where the formula ‘‘international law is a part of the law 
of the land’’ has been adopted, the question is far from revealing so much 
practical difficulty as in those countries where, like in Hungary, the na- 
tional legislation did not incorporate the whole international law, or at 
least its ‘‘generally acknowledged principles’’ into the body of municipal 
law. In these countries, the problem is not only a question of interpreta- 
tion, but a fundamental one. 

We are going to present some cases from the jurisprudence of the Su- 
preme Court of Hungary dealing with our problem. All the reviewed 
decisions were issued during the past war. They may have been influenced 
by the fact that at that time Hungary was an Ally of the Axis Powers, but it 
is the intention of the reviewer neither to reveal these—more political than 
juridical—aspects of the decisions, nor to discuss all problems of inter- 
national law affected by them. The following lines are restricted to the 
question of the relations between international and municipal law where 
the decisions of the Supreme Court throw light upon well-established prin- 
ciples of Hungarian law. 

International law has never been incorporated as a whole into Hungarian 
municipal law. Some special rules of international law only were ex- 
pressly accepted. Such were the rules of diplomatic immunity. In such 
cases, international law appears as an integral part of municipal law and 
shall be applied as such by the national tribunals. However, even in such 


‘ 


1 Civil Procedure Act, 1911, Art. 9; Criminal Procedure Act, 1896; Exterritoriality 
and Personal Immunity Procedure Act, 1937. 
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eases, it is Hungarian national and not international law which Hungarian 
courts have to administer ; then the incorporation of some international law 
rules is nothing but the determination of the municipal law by referring 
to an extra-domestie rule. Hungarian courts, applying municipal law 
determined directly by a reference to the rule in international law, shall 
take their decisions, though formally under municipal law, materially 
under international law. This is the most perfect method for preserving 
accordance between these two branches of law. 

For illustration, a recent case shall be mentioned, where the Sovereign 
Knight Order of Maltese was sued for damages. The Exterritoriality 
and Personal Immunity Procedure Act, 1937, provides that in cases where 
the court has to decide whether a person before it enjoys diplomatic im- 
munity, a decision of the Ministry of Justice shall be obtained. The de- 
cision, issued in accordance with the Foreign Office, is binding upon the 
courts. In the above-mentioned case, this decision was in favor of the 
defendant, whereas the Supreme Court held that ‘‘according to the de- 
cision of the Ministry of Justice, issued in accordance with the Foreign 
Office, the defendant enjoys exterritoriality in Hungary. This decision is 
binding upon the court. So, the judgment of the Court of Appeal, leaving 
off the process on the ground that it had no jurisdiction, was correct.’’ ? 

But cases where rules of international law are incorporated in municipal 
law, either by an act of legislation or by customary law, are not nu- 
merous. Apart from them, international law cannot be observed by the 
courts. The Jurisdiction Act, 1869, provided that judges are obliged 
to render justice on the basis of laws, of customs having force of law, 
and of duly promulgated, lawful governmental decrees. The validity 
of duly promulgated laws cannot be contested by the judge, but with 
respect to governmental decrees, he shall decide ypon their conformity to 
law in conerete cases. Under this regulation, acts of national legislation 
are the highest sources for the law administered by the courts. Legislative 
enactments always take precedence over the rules of international law, and 
the courts must apply them even when they are contrary to international 
law. International law is wholly disregarded and in ease of conflicts, it 
never prevails over municipal statute law. 

This is shown by the following case. In 1939, the National Bank of 
Rumania sold some of its immovables situated in Northern Transylvania 
to a private company. The so-called First Vienna Award of August 30, 
1940, detached the northern part of Transylvania from Rumania and, in 
attaching it to Hungary, pronounced the obligation of the latter to respect 
acquired rights in this territory. Thereupon, the Hungarian Government 
was authorized by a legislative act (X XVI: 1940) to undertake all measures 
necessary for the complete incorporation of the North-Transylvanian legal 


2Case No. 798/1943, May 12, 1943. 
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and economie system into the organization existing in Hungary. Under 
this authorization, the Hungarian Government issued a decree (No. 1440/ 
1940) by which all transfers of Rumanian public property to private in- 
dividuals accomplished after March 15, 1939, were declared null and void. 
The property of the National Bank of Rumania was expressly mentioned 
as publie property in the sense of the decree. With regard to these dis- 
positions, the transfer of property in question was annulled and the im- 
movables passed in the property of the National Bank of Hungary. All 
these changes were registered in the Land Registry Book. The company 
began an action against the National Bank of Hungary, claiming ex- 
tinguishment of these registrations and restitution in integrum. It was 
contended, inter alia, that under the Vienna Award, the Hungarian Gov- 
ernment could not annul an acquired property right. The authorization 
of the government to do so, obtained under the law XXVI: 1940, was 
contrary to the Vienna Award, an international settlement duly accepted 
by Hungary. Municipal law, contrary to international law, being invalid, 
the company claimed a decision in this sense. 

The Supreme Court refused these arguments and held that ‘‘the decree 
1440/1940 was enacted under the authorization of the Government, obtained 
by the regularly promulgated law XXVI: 1940. Inasmuch as it remains 
within the scope of the legal authorization and has therefore force of law, 
it is binding upon the courts as provided by law IV: 1869, art. 4. A 
revision of the decree, regarding its conformity to international treaties 
[to the Vienna Award], or to international obligations accepted otherwise 
by Hungary is therefore inadmissible.’’ * 

With regard to municipal law, the decision is entirely correct. Natur- 
ally, under such circumstances, legislative acts ought never to be construed 
as violating international law, since the contrary involves conflicts between 
international Jaw and municipal jurisdiction and establishes the inter- 
national responsibility of the State based upon legislative acts contrary 
to assumed international obligations. 

It is evident from the reported case that Hungarian courts are not re- 
quired to examine the conformity of national legislation with international 
law when the applied national law is that of Hungary. When Hungarian 
conflict of law rules require the application of a foreign municipal law, 
Hungarian courts shall examine whether it is in conformity to international 
law. 

Two similar eases may illustrate this principle. In both cases, the inter- 
national law in question was the Fourth Hague Convention of 1907 con- 
cerning the Laws and Customs of War on Land, incorporated by Hungary 
into national law XLIII: 1913. The foreign law governing both eases was, 
according to the Hungarian rules of conflicts of law, that of Germany. 


3 Case No. 707/1942, June 17, 1942. 
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In the first case, a Yugoslav merchant, domiciled in Yugoslav territory 
attached in 1941 to Germany, sued one of his debtors for payment in 
Hungary. The defendant pleaded and showed, inter alia, that the German 
authorities confiscated all the property of the plaintiff and transferred it 
to the ‘‘Reichsgau Steiermark.’’ The plaintiff contended: (a) that the 
confiscatory decree of the German authorities was contrary to the Hague 
Rules of Land Warfare, Art. 46; and (b) that foreign legislative measures 
of confiscatory character were not recognized as applying to movable 
property situated outside the territorial jurisdiction of the government en- 
acting them. 

The arguments of the plaintiff were rejected by the Supreme Court on 
the following ground: 


According to the rules of private international law, accepted by 
Hungarian jurisprudence, foreign measures are null and void in 
Hungary only when they are contrary to an international treaty, to 
publie policy or to the purposes of national law. The argument of 
the plaintiff, based upon Art. 46 of the Hague Convention (law 
XLIII: 1913) pretending that the German measure in question was 
contrary to it and consequently invalid, is untrue. According to Art. 
2 of the Convention, it shall be applied only in relations of the Con- 
tracting Parties to one another and merely when all belligerents are 
parties to it. But Russia—belligerent—is not a party to the Conven- 
tion. ... The following reasoning of the plaintiff, based upon the 
argument that the debt as movable property situated outside the juris- 
diction of the German authorities, cannot be affected by their measures, 
seems equally incorrect. That is because the uncontested fact shows 
that the payment was to be made at the domicile of the plaintiff—it is 
therefore to be considered as existing there—and so, by the application 
of the law, it cannot be regarded as a property situated abroad.* 


The facts in the second ease were as follows: Before the German invasion 
of Poland, the partners of a Polish company fled, and the military forces 
of the Reich found none of them on the invaded territory. The company 
being without representatives, an administrator was appointed by the Ger- 
man authorities, who was exclusively charged with performing all acts 
necessary to the administration and to the further commercial activity of 
the company. During his administration, the rights of the partners were 
suspended. These facts were shown by an extract from the Registry of 
Commerce. Thereafter, the administrator assigned a claim of the company 
to a German firm who sued the Hungarian debtor for payment. The 
Polish partners instituted process as interveners and pleaded that they 
were the legitimate creditors. They contended, inter alia, that their rights 
concerning the administration and representation of the company were 
confiscated by measures contrary to the Hague Rules of Land Warfare and 


* Case No. 3833/1942, Oct. 29, 1942. 
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therefore all jegal acts of the unlawfully appointed administrator, including 
the assignment in question, were invalid. 
These arguments were rejected by the Supreme Court: 


It is evident from the facts that at the place and at the time of the 
cession, the right of administration and representation was not due 
to the partners, but—according to the official measures—exclusively 
to the administrator. On the ground of a rule of private international 
law, accepted by Hungarian jurisprudence, the administrative meas- 
ures upon which the rights of the administrator were founded, are 
only invalid when they are contrary to an international treaty, to the 
publie policy or to the purposes of the national law. The intervening 
plaintiff and the defendant contended that the measures in question 
were contrary to an international treaty, namely to Art. 46, 49 and 52 
of the Annex to the Convention regulating the laws and customs of 
land warfare, signed at The Hague, Oct. 18, 1907 and incorporated in 
the municipal law of Hungary by law XLIII: 1913. . . . The Court of 
Appeal concluded that the administrative measures in question were 
not contrary to Art. 46, 49 and 52 of the Annex to the Hague Conven- 
tion. This conelusion is correct. Similarly, the measures are not con- 
trary to points g./ and h./ of Art. 23 of the Convention. . . . The 
measures of the German authorities changed only the administering 
person of the company, but the rights of the company were, in general, 
not affected. The proprietary rights of the company, taken as a legal 
person, were not affected by the measures in question, its rights and 
obligations towards third persons—including the right to claim— 
were not extinguished. Nor were the rights of the partners concern- 
ing the administration and representation of the company extinguished. 
It was shown by the extract from the Registry of Commerce that they 
were merely suspended. Consequently, the right of the partners to 
regain the possibility of representation by judicial procedure—if the 
existence of such a right may generally be admitted—was likewise 
only suspended. In consideration of these facts, the appointment of 
the administrator on the grounds, in the manner and with the powers 
set forth above was not contrary to this international convention.® 


In both cases, it was declared that foreign municipal law shall not be 
applied when contrary, inter alia, to an ‘‘international treaty.’’ Accord- 
ing to this principle, the question whether the application of the German 
law concerning the confiscation of property, viz., the appointment of the 
administrator, was contrary to the Hague Rules of Land Warfare was 
treated by the Court in merito. It is misleading and may lead to confusion, 
that in both cases ‘‘international treaties’? are mentioned, as if interna- 
tional customary law were not included in the application of the prin- 
ciple. In the following case, where the Court had to decide upon the 
validity of German sequestration and executive measures relating to im- 
movable property situated in Berlin, the principle was more exactly 
formulated : 


5 Case No. 1822/1943, May 26, 1943. 
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It is a well-established principle of international law that the rela- 
tions concerning immovable property are regulated by the lex rei 
sitae and that the forum rei sitae has, in such eases, exclusive jurisdic- 
tion. .. . The ordering, the execution and the results of a sequestry 
relating to immovable property situated in Germany shall therefore— 
as regarding the legality of the judicial procedure—not be submitted to 
a revision by Hungarian courts, nor to be regarded as a basis for a 
decision taken by them. There is an exception when the application 
of the German law of sequestry is contrary to the public policy, to 
the purposes of the municipal law (propter normam externam) or to 
the international law (propter normam inter gentes praeceptam).® 


A formulation of a principle like this in the reported Hague Convention 
decisions would be more precise and less misleading. The conclusions of 
the Court in these cases are not quite satisfactory. The view seems to have 
been taken that international customary law remained outside the consider- 
ation of the Court, though, according to the general principle quoted above, 
they ought to be considered like treaty law. 

It would be especially necessary to proceed in this sense in the Yugo- 
slav case, where the Court declared that the Hague Convention was not 
in foree for that case, and therefore could not be applied. This viewpoint 
of the Court might be discussed, but this would lead us far from our task. 
However, it is important that international customary law should have 
been consulted. This would be more important since the application of 
treaty law was refused by an argument not entirely conclusive, and since 
international customary law contains well-known customary rules con- 
cerning the validity of foreign confiscatory measures. The same is to be 
said in the Polish case where the Court held that the application of German 
law was not contrary to the Hague Convention, a conclusion which may 
be similarly questioned, but whose treatment was not the thesis of the 
present article. 


Conclusions 


1. International law shall be considered by Hungarian courts when in- 
corporated into the body of municipal law. 

2. There is no general incorporation of international law into Hungarian 
municipal law. Consequently, in the cases other than those mentioned 
under paragraph 1, Hungarian courts are not required to examine inter- 
national law, viz., the conformity of duly promulgated national law with 
international law. 

3. When the case is governed by a foreign municipal law, Hungarian 
courts must examine whether the latter is in conformity with the principles 
of international law acknowledged by Hungary. Foreign municipal law 
contrary to these principles shall not be applied by Hungarian courts. 

IstvAN ARATO 

® Case No. 1495/1940, June 12, 1940. 
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A PROPOS OF A “RENO DIVORCE” AND ITS VALIDITY IN FRANCE 


The question of the effect in France of foreign judicial decisions is one 
of the most debated and complicated problems in the French system of 
conflict of laws. The field of conflict of laws is comparatively new and is 
not generally covered by the provisions of the various Codes. French 
courts must therefore rely in their decisions upon precedents (juris- 
prudence) and upon the authors (doctrine). 

Article 546 of the Code of Civil Procedure merely states that foreign 
decisions will not be enforced in France ‘‘except in the manner prescribed 
by Article 2123 of the Civil Code’’; and the last paragraph of Article 
2123 of the Civil Code declares that ‘‘ judicial lien? will not be enforced 
as a result of a foreign decision unless such decision be declared executory 
by a French Court.”’ 

These provisions form the only statutory basis for the procedure of 
exequatur, the effects and rules of which have been diversely and ex- 
tensively analyzed by the authors; it is currently put into practice before 
the French courts. In this procedure the party who has obtained a 
judicial decision abroad requests the French court to give to this decision 
all the effect which a final decision of a French court would have had, in- 
eluding its enforcement by public authority and its binding effect upon 
third parties. The French court will grant the erequatur if it is satisfied : 
that the foreign court had jurisdiction as determined in accordance with 
the rules of French private international law; that it has taken into con- 
sideration or has applied to the case the provisions of the law which would 
be applicable to the dispute according to the French system of conflict of 
laws; that the decision is not in conflict with French publie policy and has 
not been obtained by fraud or deceit. 

What is the effect in France of foreign decisions where the successful 
party has not requested a French court to grant the erequatur? What 
conditions must be fulfilled by such decisions in order to be given in France 
the authority of res adjudicala? How are these problems solved in the 
field of international divorce? 

One of the fundamental principles of the French system of conflict of 
laws is the rule that the personal status of an individual is governed by 
his national law, to wit, by the law of the country of which he is a eitizen. 
This rule is set forth in Article 3, paragraph 3 of the Civil Code, aceording 
to which ‘‘(French) Laws relating to status and capacity of persons apply 
to French nationals even residing in a foreign country.’’ This provision 
is considered as the application to French nationals of the general principle 
by virtue of which the national law of the parties must govern their dis- 
putes concerning marriage, affiliation, divorce,? succession, capacity—in 


1 Lien on the property of the losing party, imposed as a result of the court’s decision. 
2 Supreme Court of France, 1-5-1943, Sirey, 43-1-59; 2-25-1947, Dalloz, 47-161. 
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other words, their personal status.* As a consequence of this principle, 
foreign decisions dealing with the personal status of aliens are considered 
in France as res adjudicata and do not require the exequatur in order to 
take effect in France. 

The ‘‘international regularity’ 
however, if a dispute arises. Then the French court before which the ease 
is brought can and will examine whether the foreign decision has been 
rendered by a court which had jurisdiction, whether this court has applied 
the proper law and whether its ruling is not contrary to French public 
policy.* 

As to the personal status of French nationals, it cannot be modified by 
application of a foreign law, and a foreign decision which has applied 
a law other than the French law to a matter pertaining to marriage, divorce, 


’ of these decisions can be questioned, 


ete., of French nationals will have no legal effect in France.’ 

To sum up, if a dispute arises concerning a foreign divorce decree, what- 
ever the nationality of the parties, French courts will refuse to uphold 
the decree unless the foreign court has based its decision on or has taken 
into consideration the law of the country of which the parties were na- 
tionals. 

An interesting application of these principles has been made to a case 
recently decided by the Paris Court of Appeals.® 

Mr. W., a Frenchman, married Miss D., an alien, in Paris in 1932. At 
her request and in accordance with the French statute, Mrs. W. acquired 
her husband’s nationality at the time and by virtue of her marriage. In 
1940 the occupation of France by the Germans prompted Mr. W. to send 
his wife and child to the United States; he had to remain in France where 
he was shortly thereafter put under arrest by the Vichy Government. He 
succeeded in escaping in 1942 and reached Canada where he expected to be 
reunited with his family. Instead of this, Mr. W. was notified in April, 
1943, that his wife had started divorce proceedings in Reno. Mr. W., who 
had no visa for the United States, did not appear in the proceedings and 
did not take an appeal from the decree which granted his wife the divorce 
on the ground of ‘‘eruelty.’’ In October, 1945, the ‘‘former’’ Mrs. W. 
sailed from New York with her child and arrived in London where she 
married Mr. R., a British subject whom she had met in the United States. 
Mr. W. refused to accept this situation. He had returned to live in France, 
and in 1946 filed a suit in the Civil Court of Paris requesting the court to 


8 Niboyet, Manuel de Droit International Privé (2nd ed.), p. 699, and footnote 2. 

‘Supreme Court of France, 11-11-1908, Dalloz, 14-1-118; 2-21-1933, Gazette du 
Palais, 33-1-745; Civil Court of Paris, 5-11-1933, Gazette du Palais, 33-2-202. 

*Valéry, Manuel de Droit International Privé, No. 594, p. 838; Lapradelle and 
Niboyet, Répertoire de Droit International, Vol. 5, Vo. ‘‘ Divorce et Séparation de Corps’’ 
No. 132; Civil Court of Paris 6-10-1936, Gazette du Palais, 36-2-753. 

OW. «, Courntof Appeals of Paris, lst Chamber, Dee. 15, 1948. 
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declare the Reno decree ‘‘not opposable’’ to him and to pronounce the 
nullity of the second marriage of his wife. 

The circumstances of the case were rather unusual inasmuch as the sue- 
eessful party, Mrs. W., had not chosen to request the French court to ree- 
ognize the validity of her Reno divorcee by means of the procedure of 
exequatur, thus depriving Mr. W. of the opportunity of defending the suit 
and pleading the nullity of the divorce in France. Mrs. W. did not intend 
to remarry in France and preferred therefore not to run the risk of failure 
of the exequatur proceedings; her Reno decree was sufficient to permit her 
London marriage to a British subject. But Mr. W.’s civil status was not 
as clear: a Frenchman living in France, he remained a married man as 
far as his country was concerned, but was considered as divoreed in the 
United States and England, where his wife and his child had taken up 
residence. 

The court of original jurisdiction rejected the husband’s plea for ‘‘lack 
of actual and existing interest’’ and refused to examine the substance of 
the case. This decision was reversed by the Court of Appeals of Paris. 

The first major question presented to the appellate court was the right 
of Mr. W. to institute the action. Under French law, no one is permitted 
to sue unless he shows an existing and real interest in the outcome of the 
suit.” In Mr. W.’s ease, his status of married man had not been challenged 
in France and his wife claimed that he therefore had no existing interest 
in having the French courts decide that the Reno divorce could not be 
binding on him in France. 

The Court of Appeals held that foreign decisions carry certain effects in 
France even without the erequatur, provided they fulfill certain condi- 
tions, the observance of which French courts have the right to examine, 
notwithstanding the objections of the successful party; it declared that: 


the status of a spouse cannot be left uncertain and remain in the 
discretion of the wife who, after having obtained a divorce abroad, 
would refrain from requesting its ‘‘exequatur’’ in France; as long as 
she has come out against the marriage by her divorce proceedings 
followed by a second union, the first husband has—without waiting— 
an existing and real interest to have the Courts affirm the continuance 
of marital ties. 


As to the substance of the case, the Court of Appeals listed the conditions 
on which the Reno decree would be valid against the husband in France. 
These conditions are identical with those generally required by the courts 
for the granting of an exequatur and have been indicated above (p. 542). 
In other words, the Court of Appeals has dealt with this matter as if Mrs. 
W. had requested an exequatur for her Reno decree. 


7 Répertoire Pratique Dalloz, Vo. ‘‘Action,’’ No. 39 et seqg.; Dalloz, Nouveau 
Répertoire, Vo. ‘‘ Action,’’ Nos. 3 and 7. 
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Concerning the jurisdiction of the court at Reno, the Paris court held 
that Mrs. W. did not have a domicile in Reno, inasmuch as she left that 
city for good immediately after the divorce had been granted, notwith- 
standing previous declarations of her intention to reside in Reno per- 
manently: ‘‘her trip to Reno has therefore been a mere show, reproved 
if not by the laws of Nevada—at least by the Federal jurisprudence of the 
United States.’’ As far as French law is concerned, this semblance of a 
domicile did not give to the court at Reno jurisdiction over the case. 

Furthermore, the court at Reno did not take into consideration ‘‘the 
requirements of the law governing the spouses by virtue of their national- 
ity . . . the law applicable to this divorce could only be the French law.’’ 
The divorce had been granted to Mrs. W. on the ground of ‘‘cruelty.”’ 
Cruelty as such could be considered as a valid ground for divorce in 
French law under Article 232 of the Civil Code, which recognizes as 
grounds for divorce ‘‘excesses, cruelty or insults,’’ provided that the facts 
of cruelty be proved and recited in the decision of the court, and provided 
also that these facts be such as to ‘‘constitute a serious and a repeated 
violation of the duties and obligations resulting from the marriage and 
as to render intolerable the continuation of marital ties’’ (Article 232 of 
the Civil Code); neither of these provisos was met by the Reno decree 
which simply mentioned ‘‘cruelty.’’ No evidence seems to have been 
required by the Reno court or submitted by the plaintiff; the decision 
appears to have been based exclusively on Mrs. W.’s assertions. The 
Paris court declared indignantly concerning this point: 


This lack of evidence is tantamount to the acceptance of divorce by 
repudiation which is invincibly repugnant to the deep feeling which we 
have in France of the serious nature, of the dignity and of the stability 
of marital ties—in short, to our conception of public policy. 


Actually, continued the Paris court: 


Mrs. W. chose Reno solely because of the exceptional facilities provided 
there to spouses anxious to get divorced and with the deliberate pur- 
pose of evading the requirements of French law; all her comportment 
has been inspired by the desire to defraud the law: choice of an ac- 
commodating Court, lying promise made to the judge to reside in 
Reno permanently, secret departure from the United States, second 
marriage entered into in London without prior recording of the di- 
vorce in France nor its publication in conformity with Article 170 
of the Civil Code. 


Under these circumstances, the court considered immaterial the fact that 
the decree had become final in Nevada for lack of appeal, and it declared 
that the marital ties have not been broken by the Reno decree so far as 
France and French law are concerned; the second marriage of Mrs. W. 
is therefore null and void in France. 
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The above analyzed decision of the Court of Appeals of Paris will un- 
doubtedly be considered by the French courts as a leading precedent in 
the field of international divorce. While this decision does not establish 
any new principles which would constitute a reversal of the traditional 
law on the subject, it puts a new emphasis on some important points. The 
court has affirmed its right to examine the substance of a foreign decision 
in a case where the successful party did not request an exequatur and did 
not attempt to have the decision enforced in France; it has attached a 
particular importance to the question of evidence and has put a special 
accent on the moral aspect of the case by stressing the solemn character of 
the institution of marriage in French law. It will probably help to de- 
stroy the myth of ‘‘easy French divorces’’ which had at one time been 
widely spread in the United States. 

SopHtE GRINBERG-VINAVER 


THE DAKIN INDEX TO THE PROCEEDINGS OF THE BRUSSELS CONFERENCE OF 1874 


During World War II the International Law Division of the Judge Ad- 
voeate General’s Office, in interpreting provisions of the Hague Regulations 
and the Geneva Prisoners of War and Red Cross Conventions, frequently 
found it necessary to ascertain the underlying principles of specific rules. 
The proceedings of the Hague and the 1929 conferences often failed to re- 
veal either the principle or the meaning of an ambiguous term or clause. 
Though the Brussels Conference was held three-quarters of a century ago, 
we learned that the Hague Regulations were ‘‘practically a reiteration of 
the Brussels Project,’’ and that the Brussels Proceedings contained an al- 
most wholly forgotten mine of basic material which would often illuminate 
a World War II situation and give a solid basis of interpretation when all 
other sourees failed. As Spaight said: 


The Brussels debates are especially valuable, for one finds in them a 
fresher and more thorough and comprehensive examination of the 
problems of war law than the later debates supply. The delegates at 
the Hague were able, by virtue of their predecessors’ labours, to take 
much for granted, to assume first principles, to improve and modify 
rather than to dissect and analyse; they had no need to attack the roots 
of each question, to treat it ab initio, as the earlier delegates had. The 
Brussels Protocols, much more than those of the later Conferences, deal 
with the elements of the problems of war law, and therefore, although 
the text to which they are a commentary differs in some respects from 
the Réglement of 1907... they [the Brussels Protocols} must al- 
ways remain a veritable store-house of information for the student of 
the subject.’ 


But there was one formidable problem. Opinions often had to be given 
to the field on short notice. The fullest report of the Brussels proceedings 


1Spaight, War Rights on Land (1911), p. 9. 
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—in British Parliamentary Papers—was contained in an undifferentiated 
mass of draft projects, diplomatic notes, memoranda, minutes, and com- 
ments. not published under a single cover, but in several documents, appar- 
ently arranged as sent in to the British Foreign Office from Brussels from 
time to time. The material was not indexed. 

The need and importance of a comprehensive index and guide to these 
materials became readily apparent. Captain Winthrop 8S. Dakin volun- 
tarily made an excellent index of the French as well as the English texts; 
and he integrated page references according to subject-matter and the 
articles of the well-known Brussels Project of an International Declaration 
concerning the Laws and Customs of War (1874).2 Typescript copies 
proved to be of great value. 

A typescript copy of the Dakin Index has just become available in the 
following libraries in the United States, each of which has a set of the 
Proceedings of the Brussels Conference: the Library of Congress, the Li- 
brary of the University of California, Columbia University, Harvard Col- 
lege, the University of Illinois, and Princeton University. This index will 
be of especial value to students working on military occupation, prisoners 
of war, the Red Cross rules, war crimes, or any aspect of the laws of war. 
In making easy a former time-consuming task, Captain Dakin has performed 
an important public service. 

B. Cowes 

2The documents indexed are the following Parliamentary Papers: ‘‘ Correspondence 
respecting the proposed Conference at Brussels on the Rules of Military Warfare,’’ C. 
1010, Miscellaneous Series No. 1 (1874); same title, Part II, C. 1083, Mise. No. 2 (1874); 
‘*Correspondence respecting the Brussels Conference on the Rules of Military Warfare,’’ 
C. 1128, Mise. No. 1 (1875); ‘‘ Further Correspondence respecting the Brussels Confer- 
ence on the Rules of Military Warfare,’’ C. 1129, Mise. No. 2 (1875); and, same title, 
C. 1136, Mise. No. 3 (1875). The following Belgian and French reports of the Confer- 
ence are not those indexed: Actes de la Conférence de Bruxelles (1874) (Bruxelles: 
Société Belge de Librairie, Oscar Schepens §& Cie., Editeurs, 16 rue Treurenberg, 1899) ; 
Actes de la Conférence de Bruxelles de 1874, Protocoles des Séances Pléniéres, Protocoles 
de la Commission Déléguée par la Conférence, Ministcre des Affaires Etrangéres. Docu- 
ments Diplomatiques (Paris: Librairie des Publications Législatives, 1874). 
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GENERAL 
June, 1946 
18 FRANCE—UNITED Srares. Exchanged notes at Paris on air service facilities. 
Text: T.I.A.S. 1852. 


January, 1948 
12/October 18 CuHrinA—GreaT Britain. Exchanged notes at Nanking regarding pre- 
vention of smuggling. Text: G.B.T.S. No. 9 (1949), Cmd. 7615. 


March, 1948 
2 GREAT BriTaAIN—UrvuGuay. Exchanged notes at Montevideo on sale of British- 
owned railways in Uruguay. Text: G.B.T.S. No. 16 (1949), Cmd. 7629. 


4 DENMARK—GREAT BRITAIN. Signed agreement at London on sale of aviation 
equipment to Denmark. Text: G.B.T.S. No. 20 (1949), Cmd. 7660. 
May, 1948 
5 CANADA—FRANCE. Signed agreement at Ottawa on industrial property rights. 


Text: Canada Treaty Ser. 1948, No. 11. 


6/December 1 DENMARK—UNITED States. Signed double taxation convention at 
Washington and exchanged ratifications. Text: 7..4.8. 1854. 


July, 1948 
4/September 28 Most-FavorED-NATION TREATMENT. Turkey and Poland signed 
agreements with U. S. for application of most-favored-nation treatment to areas 
under occupation or control. Texts: 7.I.A.S. 1834 and 1817. 


*See p. 553 below for United Nations and Specialized Agencies; also p. 556 and fol- 
lowing for Multipartite Conventions. 
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September, 1948 
13/October 11 BrtaiumM—NETHERLANDS. Signed clearing agreements at The Hague. 
T.I.A.R., March, 1949, p. 2. 


28/29 IraLy—UnITED Srates. Exchanged notes verbales at Rome regarding visas. 
Text: 7.1.4.8. 1867. 


November, 1948 

24/January 17, 1949 Great BRITAIN—NETHERLANDS. Exchanged notes at London re- 
lating to release of property held by the U.K. custodian of enemy property. 
Text: G.B.T.S. No. 18 (1949), Cmd. 7644. 


December, 1948 

31/January 3, 1949 Be_aituM—GreEaT Britain. Exchanged notes at London prolong- 
ing monetary agreement of Noy. 1, 1945. Text: G.B.T.S. No. 14 (1949), 
Cmd. 7625. 


January, 1949 

29-March 3 Norway—Rwvssia. Tass stated Russia had asked Norway to state its 
position on proposed North Atlantic Treaty. N.Y.7., Jan. 30, 1949, p. 1. 
Text of statement: p. 7. Norwegian reply expressed necessity for regional 
pacts and promised no foreign military bases so long as Norway is not threat- 
ened. Text: N.Y.T., Feb. 2, p. 9; Current History, March, pp. 170-171. Rus- 
sian note of Feb. 5 offered non-aggression pact and warned against Norway’s 
participation in North Atlantic Treaty. N.Y.T., Feb. 6, pp. 1, 36. Text: p. 35. 
Norwegian reply rejected offer. Text: N.Y.7., March 5, p. 3. 


February, 1949 

1/22 Economic CoOpERATION (Soviet Bloc). Yugoslavia protested exclusion from 
the Russian-sponsored Economie Council of Mutual Aid. Russia rejected 
protest. L.7., Feb. 14, 1949, p. 3. Admission of Albania to the Council an- 
nounced Feb. 22. N.Y.T., Feb. 23, p. 8. 


1-April 17 IsRAELI RECOGNITION. Granted as follows: Colombia, Feb. 1; Denmark 
de facto and Ecuador, Feb. 2; Norway de facto, Feb. 4; Brazil de jure and 
Italy de facto, Feb. 8; Iceland, Feb. 11; Ireland, Feb. 12; Argentina, Feb. 
15; Sweden de facto, Feb. 16; Bolivia, Feb. 23; Austria de facto, Mareh 15; 
Cuba de jure, March 18; Turkey, March 28; Philippine Republic de jure, 
April 1; Mexico, April 7; Albania, April 17. N.Y.T., Feb. 2, 1949, p. 15; 
Feb. 3, p. 8; Feb. 5, p. 6; Feb. 9, p. 16; Feb. 12, p. 2; Feb. 13, p. 47; Feb. 16, 
p. 21; Feb. 24, p. 7; March 16, p. 12; March 19, p. 6; April 2, p. 5; April 8, 
p. 7; April 18, p. 12; L.7., March 29, p. 4; C.I.E.D., Feb. 4/16, p. 120. 


11-12 Hungary—Unirep Srares. U. S. ordered Hungarian First Secretary to leave 
and Hungary asked recall of U. 8. Ambassador. N.Y.T., Feb. 12, 1949, p. 1; 
L.T., Feb. 14, p. 4. 


12 BENELUX—SWITZERLAND. Signed customs convention at Brussels. N.Y.T., Feb. 
13, 1949, p. 47. 


16 GREAT BriTaAIN—UNItTep States. Signed at Washington a consular convention 
exempting from taxation their government-owned consulates. N.Y.T., Feb. 17, 
1949, p. 15; D.S.B., Feb. 27, pp. 269-270. Text: D.gS.P., March/April, 
pp. 717-727. 


17 IsraAEL. Dr. Chaim Weizmann was sworn in as first President. N.Y.T7., Feb. 18, 
1949, p. 15. 
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February, 1949 

18—March 23 WHEAT CoNFERENCE. Argentina withdrew. N.Y.T., Feb. 19, 1949, p. 5. 
Israel elected to full membership March 17. Conference closed with signature 
of 4-year agreement on quantities of wheat to be furnished by each nation. 
N.Y.T., March 18, p. 7; March 24, p. 17. Text: D.g- S.P., May, pp. 784-794; 
G.B.M.S. No. 6 (1949), Cmd. 7680. 


21 Costa Rica—Nicaraaua. Signed treaty of friendship in Washington. N.Y.T., 
Feb. 22, 1949, p. 17. 


21—-April 21 Pracre Treaties. U.S. note to Bulgaria protested indictment of Protestant 
clergymen. Text: D.S.B., Mar. 6, 1949, p. 300. British note of March 11 
to Bulgaria also protested. Text: L.T., March 14, p. 4. On March 16 U. S. 
charged Bulgaria, Hungary and Rumania with flagrant violations of treaties, 
aided by Russia. N.Y.7., March 17, pp. 1, 10. Text of statement: D.S.B., 
March 27, p. 391. Rumania accused U. S. March 31 of treaty violation by 
not returning Rumanian property looted by Germans during the war. N.Y.T., 
April 5, p. 9. U.S. notes of March 29, delivered to the 3 countries April 2, 
claimed violations of treaties and demanded pledges be kept. N.Y.7., April 
3, p. 1. Text of announcement and notes: p. 4; D.S.B., April 10, pp. 450-453, 
U. K. sent similar notes April 2. LZ.7., April 3, p. 3; April 4, p. 3; 
N.Y.T., April 3, p. 1. Hungary, Rumania and Bulgaria rejected charges April 
8, 18 and 21. Texts of notes: D.S.B., June 12, pp. 755-759. 


22 ITALY—PHILIPPINE RepusBLic. Signed treaty of friendship at Manila. N.Y.T., 
Feb. 23, 1949, p. 5. 
22 PHILIPPINE REPUBLIC—SPAIN. Signed at Manila treaty on civil and consular 


rights. N.Y.T., Feb. 23, 1949, p. 5. 


23-April 1 Economic E.C.A. and Export-Import 
Bank of Washington signed agreements for loans as follows: Denmark (Feb. 
23), $6,000,000; Netherlands (March 2), $49,500,000; Italy (March 8), 
$17,000,000; Ireland (March 11), $29,000,000; Luxembourg (March 31), 
$500,000; Sweden, Belgium and Turkey (April 1), 9, 12 and 8 million dollars 
respectively. E.C.A.-Export-Import Bank Press Releases; N.Y.T., March 13, 
1949, p. 6. 


24/March 3 GERMAN OccupPaTION (Repatriation). Russian note protested alleged 
detention in U. 8. Zone of Soviet citizens. U.S. reply cancelled accreditation 
of Soviet Repatriation Mission. Texts: D.S.B., March 13, 1949, pp. 320-322. 


26 GREAT BRITAIN—SWITZERLAND. Signed trade and financial agreement at Berne. 
C.1.E.D., Feb. 17/March 2, 1949, p. 153. 


March, 1949 
1 Jessup, Puiuie C. Senate confirmed nomination as Ambassador at Large. Cong. 
Rec. (daily), March 1, 1949, p. 1697. 


7 RuMania—Unirep States. U. S. note stated that procedures established by 
Rumania did not provide compensation for property affected by Rumanian 
nationalization law of June 11, 1948. Text: D.S.B., March 27, 1949, pp. 
391-392. 


7 Suez Cana. Egyptian Government signed at Cairo agreement with Suez Canal 
Company giving Egypt more directors on the Board and setting rate of profit. 
N.Y.T., March 8, 1949, p. 9. Main provisions: L.7., March 8, p. 4. 
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March, 1949 

8 FrANCE—INpDO-CHINA. Notes were exchanged at Paris approving accord estab- 
lishing an independent Viet Nam within the French Commonwealth. N.Y.T., 
March 9, 1949, p. 14; L.T., March 9, p. 3. 


8/12 Cuina. Premier and Cabinet resigned. Legislative Yuan approved appoint- 
ment of General Ho Ying-ching as Premier. N.Y.7., March 8, 1949, p. 1; 
March 13, p. 51. 


9 Cusna—RwvssiA. Cuban note protested recent statements of Communist leaders 
who would support Russia against their own countries in case of war. N.Y.T., 
March 10, 1949, p. 8. 


13 BENELUX. Announced all customs barriers would be eliminated by Jan. 1, 1950. 
Protocol setting forth steps for economie union made public at The Hague. 
Summary: N.Y.T., March 14, 1949, p. 20. 


14 CANADA—UNITED States. Exchanged notes at Washington on wartime claims and 
accounts. Text: D.S.B., March 27, 1949, p. 397. 


14 FrANCE—UNITED States. Signed at Washington financial and maritime claims 
agreements. D.S.B., March 27, 1949, p. 392. Text: D.S.P.R., March 14, 
No. 140. 

18 FraNcE—Inp1A. India announced termination on March 31 of 1941 customs 
agreement concerning French settlements in India. J.J.S. No. 3872/GA, 
pp. 4-5. 


18-April 4 Norra ArTLantic Treaty. Draft treaty published March 18. Text: 
D.S.B., March 20, 1949, pp. 339-342; N.Y.T., March 19, p. 2; G.B.M.S. No. 
3 (1949), Cmd. 7657. State Department issued White Paper on the Treaty 
March 19. Text: N.Y.7., March 20, pp. 26-27; D.S.B., March 20, pp. 342-350. 
Russia protested March 31 in notes to prospective signatories. Text: N.Y.T., 
April 1, p. 3; USSR Information Bulletin, April 8, pp. 205-206. The Foreign 
Ministers assembled in Washington for the signing replied April 2. Text: 
D.S.B., April 10, p. 457; N.Y.T., April 3, p. 7. Extracts from British reply, 
made public April 13: Z.7., April 14, p. 4; N.Y.T., April 14, p. 3. Treaty 
was signed April 4. N.Y.7., April 5, pp. 1, 7. Texts of statements of Presi- 
dent Truman and Foreign Ministers: D.S.B., April 17, pp. 471-482. 


20 GERMAN OccuPATION (Berlin Currency). Soviet eastmark banned in western 
sector. N.Y.T., March 21, 1949, p. 3; D.gS.P., May, pp. 782-783. 


21/April 7 Dominican RepusLic—Haiti. Haiti requested good offices of Inter-Ameri- 
can Commission on Methods for the Peaceful Solution of Conflicts in dispute 
with Dominican Republic. Text of letter from Commission chairman to U.N.: 
U.N.Doe. 8/1307. 


24 CHILE—ITALY. Signed treaty of friendship and collaboration. N.Y.T., March 
25, 1949, p. 7. 

24 GREAT BrITAIN—NorwWAY. Issued declaration on economic cooperation. C.J.E.D., 
March 17/April 6, 1949, p. 208. 

24 Siam. Announced ratification of new constitution. C.J.E.D., March 17/April 6, 
1949, p. 223. 


26 FrRANCE—ITALY. Signed at Paris customs union treaty with 3 protocols. N.Y.T., 
March 27, 1949, p. 4; L.T., March 28, p. 4. 
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March, 1949 

26-April 23 GERMAN FRONTIERS. Six-nation commission of Western Powers approved 
rectification of frontiers. N.Y.7., March 27, 1949, pp. 1, 12. Text of com- 
muniqué: p. 12; L.7., March 28, p. 4; D.S.B., April 3, p. 427. Russia objected 
April 5. N.Y.T7., April 5, p. 1; USSR Information Bulletin, April 8, pp. 206, 
235. On April 23 Netherlands, Belgium and Luxembourg began occupation of 
transferred territories. C.S.M., April 23, p. 5; N.Y.7., April 24, p. 1. 


29 FINLAND—UNITED States. Signed air transport agreement at Helsinki. D.S.B., 
April 10, 1949, p. 466. Text: D.S.P.R., March 29, No. 196. 


30 BULGARIA—YUGOSLAVIA. Yugoslavia suspended 1946 agreement on border traffic. 
N.Y.T., March 31, 1949, p. 10. 


30 Syria. Army overthrew government. N.Y.T., March 31, 1949, p. 1. 
30 U. N. R. R. A. Ended existence. N.Y.T., March 31, 1949, p. 3. 


31 Ecypt—GreEaT Britain. Signed financial and commercial agreement at Cairo. 
N.Y.T., April 1, 1949, p. 7. Text: Cmd. 7675. 


31 PaANAMA—UNITED States. Signed air transport agreement in Panama City. 
Text with accompanying notes: D.S.P.R., March 31, 1949, No. 208. 


31 War Crimes. Far Eastern Commission made recommendations regarding investi- 
gation and trial of Japanese war criminals. Text: D.S.B., May 1, 1949, pp. 
569-570. 


April, 1949 
1 CANADA—NEWFOUNDLAND. Newfoundland became the 10th province. L.T., 
April 1, 1949, p. 3; April 2, p. 3. 


2/9 Porson Gas. Polish and Czech letters to Secretary General Lie accused Greek 
Government of using gas in Peloponnesus. U.N.P.R. BAL/450. Greece de- 
nied accusation. Text: U.N.P.R. BAL/457. 


4 SPAIN—VENEZUELA. Venezuela decided to resume full diplomatic relations. 
N.Y.T., April 5, 1949, p. 4. 


5-21 NortH ATLANTIC TREATY Powers (Military Aid). Italy, Norway, Denmark 
and Brussels Treaty Powers sent notes to U. S. asking help in common defense 
program. N.Y.T., April 9, 1949, p. 1. Text of announcement, Brussels Powers’ 
note and U. S. reply: p. 4. Texts of these, Danish, Italian and Norwegian 
notes, and U. 8. replies of April 7: D.S.B., April 17, pp. 493-498. Plan to 
implement the treaty estimated to cost $1,130,000,000, supplemented by aid 
to Greece and Turkey, was presented to Congress. N.Y.T7., April 22, pp. 1, 10. 


8 GERMAN OccuPATION. Foreign Ministers of U. K., France and U. S. reached 
agreements at Washington on Occupation Statute, etc. Texts: D.S.B., April 
17, 1949, pp. 499-501; April 24, pp. 527-531; May 1, p. 551; May 8, pp. 589- 
590. Text of Occupation Statute: N.Y.7., April 11, p. 9; L.7., April 11, 
p. 4. 


11/13 ParaGuayAN ReEcoGNITION. Granted by Brazil and U. S. N.Y.T7., April 12, 
1949, p. 7; April 14, p. 12; D.S.B., April 24, p. 538. 


11/14 War Crimes. In the U. S. final trial at Nuremberg 5 Nazis were found guilty 
and 2 others cleared. N.Y.7., April 12, 1949, pp. 1, 6; April 13, p. 17. 
Sentences were pronounced April 14. Summaries: N.Y.7., April 15, p. 8. 


April, 
13 


13/14 


13/30 


99_97 


25 


27 


29 
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1949 

REPARATIONS (German). Western Powers announced revision of reparation pro- 
gram. JL.T., April 14, 1949, p. 4; D.S.B., April 24, pp. 524-525; N.Y.T., April 
14, p. 10. 


IraLy—YvuGos.avia. Signed agreements in Belgrade on fishing rights and at 
Rome on cession of Italian ships under peace treaty. N.Y.T7., April 15, 1949, 
p. 6; L.T., April 16, p. 4. 


CHINA. Formal peace negotiations opened in Peiping on April 13. WN.Y.T., 
April 14, 1949, p. 18. In a radio broadcast Chinese Communist spokesman 
demanded withdrawal of U. K., French and U. S. forces. Text of statement: 
N.Y.T., May 1, pp. 1, 43. 


CZECHOSLOVAKIA—HunGary. Signed treaty of friendship, codperation and 
mutual military aid at Budapest. N.Y.T., April 17, 1949, p. 1. Text: 
D.§ S.P., March/April, p. 727. 

SyRIAN RECOGNITION. Granted as follows: Iraq, April 17; Egypt, Lebanon and 
Saudi Arabia, April 23; U. K. and U. S., April 27. N.Y.T., April 18, 1949, 
p. 7; April 24, p. 22; April 28, p. 17. 


IRELAND. Became a republic. N.Y.7T., April 18, April 19, 1949, p. 1. 


Rep Cross CONFERENCE. Opened at Geneva. L.T., April 22, 1949, p. 3. To 
discuss revision of Red Cross conventions and to draft pact on civilians in 
wartime. D.S.B., April 24, pp. 522-523. 

BRITISH COMMONWEALTH CONFERENCE. Held in London. Text of policy declara- 
tion regarding India: N.Y.7., April 28, 1949, p. 2; L.T., April 28, p. 4. 

PRISONERS OF War. U.S. note called attention to fact that Russia had furnished 
to SCAP no records on Japanese prisoners. Text: D.S.B., May 15, 1949, pp. 
635-636. 

GERMAN OccuUPATION (Berlin Blockade). Russia agreed to lift blockade if 
Western Powers simultaneously removed counter-measures and scheduled a 
meeting of the Council of Foreign Ministers. N.Y.T7., April 28, 1949, pp. 1, 7. 
Text of U. S. statement: N.Y.7., April 27, p. 14. 


GREAT BRITAIN—SWEDEN. Signed at London agreement supplementing monetary 
agreement of March 6, 1945. JL.T., April 30, 1949, p. 3. 


UNITED NATIONS AND SPECIALIZED AGENCIES 


December, 1948 


11 


I. L. O.—I. M. C. O. Governing Body of I. L. O. approved draft convention 
providing for mutual codperation and consultation. Text: U.N.Doc. E/1160. 


February, 1949 
1-March 25 TrusteEsHip Counc. Adjourned March 25, to meet in June. Round- 


up of session: U.N.P.R. TR/274 and 275. Article: U.N.B., April 15, 1949, 
pp. 360-374. Disposition of agenda items: U.N.Doec. T/INF/10. 


7-March 18 Economic AND SociaL Counciu. Held 8th session. Elected J. Thorn 


(New Zealand) chairman. N.Y.T7., Feb. 8, 1949, p. 11. Agenda: U.N.Doce. 
E/1126. Delegations, representatives, ete.: U.N.Doc. E/INF/27/Rev. 1. 
Round-up of session: U.N.P.R. ECOSOC/460. Text of resolutions: U.N.Doe. 
E/1310; £.S.C.0.R., 8th sess., Supp. No. 1. Disposition of agenda items: 
U.N.Doe. E/INF/28. 


16 

17-27 

18 

21 

| 
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February, 1949 

9/16 U. N.—Korea (Soviet Zone). Applied for membership. N.Y.T7., Feb. 11, 1949, 
p- 5. Text: U.N.Doc. 8/1247. Seeurity Council refused action on the appli- 
cation. U.N.B., March 1, p. 210. 


11/March 16 Securiry Councit (Berlin Currency). Committee of Experts, appointed 
to solve deadlock, filed report admitting failure. N.Y.7., Feb. 12, 1949, p. 3. 
Text: U.N.P.R. SC/908. Excerpts: D.§ S.P., May, pp. 749-782. Text of 
U. S. statement: D.S.B., March 27, pp. 377-379. 


12-21 KorEAN CoMMISSIoN. Held 1st public meeting at Seoul, under chairmanship of 
P. Shaw (Australia). U.N.P.R. KOR/45. Members: U.N.B., Feb. 15, 1949, p. 
168. Asked Russian aid in establishing contacts with North Korea. WN.Y.T. 
Feb. 22, p. 3. Text: U.N.P.R. KOR/47. 


, 


13 U. N.—Nepau. Nepal applied for membership. Text: U.N.Docs. 8/1266 and 
A/824. 


15 CONVENTIONAL ARMAMENTS CoMMISSION. Resumed meetings for first time since 
Aug. 17 last. U.N.P.R. CA/55. 


16 W. H. O.—WITHpDRAWALS. Director General announced that U.S.S.R., Ukraine 
and Byelorussia had withdrawn. N.Y.T., Feb. 17, 1949, p. 3; D.S.B., Feb. 20, 
p. 228. 


18 Atomic ENERGY CoMMISSION. Met at Lake Success after 9 months’ suspension. 
N.Y.T., Feb. 19, 1949, p. 7. Representatives and advisers to Commission: 
U.N.Doc. AEC/INF/11/Rev. 1. 


24-April 13 Securiry Counci, (Palestine Question). Armistices were signed by 
Egypt and Israel at Rhodes, Feb. 24; Israel and Lebanon at Ras en Naqoura, 
March 23; Israel and Trans-Jordan at Rhodes, April 3. Cease-fire agreement 
was signed by Israel and Syria, April 13. WN.Y.T., Feb. 24, 1949, pp. 1, 7; 
March 24, p. 18; April 4, p. 1; April 14, p. 16. Texts of armistices: D.¢ S.P., 
May, pp. 798-809; U.N.Docs. S/1264/Corr. 1, 1296, 1302 and Corr. 1. Text 
of Israel-Syria declarations: U.N.Doc. 8/1308. 


28 I, C. J. Jules Basdevant (France) and J. Gustavo Guerrero (El Salvador) were 
elected President and Vice President for a 3-year term. U.N.B., March 15, 
1949, pp. 271-272. 


March, 1949 

1 I. B. R. D—Loan. Agreement signed in Washington providing a $16,000,000 
loan to Belgium. U.N.B., March 15, 1949, p. 285. Text: I.B.R.D. Loan 
Number 14BE. 


1 W. H. O.—Pan American Sanirary Bureau. As of this date the Bureau will 
serve as W.H.O.’s regional office for the Western Hemisphere, with head- 
quarters in Washington. U.N.P.R. H/350. 


1-April 14 INDONESIAN Commission. Sent reports to Security Council blaming 
Netherlands Government for political deadlock. N.Y.T., March 2, 1949, p. 21. 
Texts: U.N.Docs. 8/1270 and Adds. 1-3. Talks between Dutch and Indo- 
nesian Republicans opened in Batavia April 14. N.Y.T., April 15, p. 2. 


4 U. N.—Isrart. Security Council approved membership application. N.Y.T., 
March 5, 1949, p. 1. 
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March, 1949 

7 Security Councin. Adopted resolution concerning respective functions of the 
Council and the Trusteeship Council with regard to trusteeship system as 
applied to strategic areas. N.Y.T., March 8, 1949, p. 11. Text: U.N.Doc. 
§/1280; U.N.B., April 1, p. 345. 


8/April 8 I. C. J—LIiecHTeNstTeIN. Liechtenstein inquired concerning conditions un- 
der which it may become a party to the Court. Text: U.N.Doc. S/1298. In- 
quiry referred to Security Council Committee of Experts. U.N.B., May 1, 
1949, p. 467. 


12-April 28 KasHmir CoMMISSION. Indian and Pakistani military leaders agreed 
March 12 on provisional truce line in Jammu and Kashmir. N.Y.T., March 
13, 1949, p. 49; U.N.P.R. KASH/49. Admiral C. W. Nimitz (U. S.) was 
named March 22 to supervise plebiscite. N.Y.T., March 23, p. 19. Czecho- 
slovakia named Ing O. Chyle as its representative on Commission. U.N.P.R. 
KASH/54. Final truce terms were handed April 28 to two governments. 
U.N.B., May 15, pp. 490-492. 


21-30 TRANSPORT AND COMMUNICATIONS COMMISSION. Held 3d session at Lake Suc- 
cess. Text of report: U.N.Doc. E/CN.2/65/Rev. 1; E.S.C.0.R., 4th yr., 9th 
sess., Supp. No. 3. Article: U.N.B., April 15, 1949, pp. 399-402. 


21-April 4 Strarus oF WomMEN Commission. Held 3d session at Beirut. Agenda: 
U.N.Doc. E/CN.6/89. Members: U.N.P.R. SOC/611. Text of report of ses- 
sion: U.N.Doc. E/1316. Article U.N.B., May 1, 1949, pp. 454-455. 


24 W. H. O.—Korean ReEpusiic. Membership application was announced. N.Y.T., 
March 25, 1949, p. 8. 


30-April 8 TimMBER CONFERENCE. Third International Timber and Forest Utilization 
Conference for Asia and the Pacific was held in Mysore, India, under auspices 
of F.A.O. I.1.8. Nos. 3875/DC, p. 5 and 3879/GA, p. 5. 


April, 1949 

5-30 GENERAL ASSEMBLY. Opened 2d part of 3d session at Flushing Meadow. 
N.Y.T., April 6, 1949, pp. 1, 6. Annotated agenda: U.N.B., April 1, pp. 
340-344. Agenda: U.N.Doc. A/808; D.S.B., April 17, pp. 483-484. Adopted 
resolution April 14 urging moderation in use of veto in the Security Council 
and advance consultation among Big Five before major decisions. L.T., April 
16, p. 4; N.Y.T., April 15, p. 1. Text: p. 5; U.N.Doc. A/837. Adopted 
resolution April 25 concerning Russian refusal to permit Soviet wives of 
foreigners to leave U.S.S.R. WN.Y.T., April 26, p. 1. Text: U.N.Doc. A/842. 
Adopted 3 resolutions on pacific settlement, including re-implementation of 
General Act of 1928. Texts: U.N.Doc. A/846. Adopted resolution concerning 
alleged denial of human rights in Bulgaria and Hungary, and recommending 
continuation of efforts by individual Member States to remedy situation. 
Voted to retain question on its agenda. N.Y.T., May 1, pp. 1, 30. Text: 
U.N.Doc. A/851; D.S.B., May 15, pp. 613-614. Status of agenda items as of 
April 30: U.N.Doc. A/850. 


8 U. N.—Vero. Russia’s 30th veto blocked Korean Republic’s membership. 
D.S.B., April 17, 1949, p. 492; N.¥.T., April 9, pp. 1, 6. 


8/11 TRapE AND TaRIFFS CONFERENCE. Third session of Contracting Parties to General 
Agreement on Tariffs and Trade and the 2d series of Tariff Negotiations 
opened at Annecy, France. W.Y.T., April 9, 1949, p. 5; April 12, p. 18; L.T., 
April 12, p. 3. Countries represented: D.S.B., April 24, pp. 520-521. 
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April, 1949 

9 I. C. J. (Corfu Channel). Found Albania liable for damages in the loss of 2 
British destroyers on Oct. 22, 1946, and ruled British sweeping of Channel 
without permission a violation of Albanian sovereignty. N.Y.T., April 10, 
1949, pp. 1, 15; L.7., Apr. 11, p. 3. Partial text of judgment: U.N.B., May 
1, pp. 435-436. Text: I.C.J. Reports, 1949, p. 4; this JouRNAL, p. 558. 


11 I. C. J. (Injuries to U.N. Personnel). Rendered advisory opinion on right of 
U.N. to claim reparation for injuries to its agents in the performance of duty. 
N.Y.T., April 12, 1949, pp. 1, 9; L.7., April 12, p. 3. Text: I.C.J. Reports, 
1949, p. 174; this JOURNAL, p. 589. 


11-21 PopuLATION Com™MIssIon. Held 4th session at Geneva. Provisional agenda: 
U.N. Doc. E/CN.9/30. Article on session: U.N.P.R. SOC/628. Report on 
session: U.N.Doc, E/1313. 


12-20 INTERNATIONAL LAw CoMMISSION. Opened Ist session at Lake Success. N.Y.T., 
April 13, 1949, p. 2. Seope of work: U.N.B., April 15, pp. 394-396. Elected 
M. O. Hudson (U. S.) chairman, V. M. Koretsky (U.S.S.R.) and Sir B. N. 
Rau (India) as Vice Chairmen. U.N.B., May 1, p. 456. Provisionally re- 
tained 14 topics for codification. List: U.N.P.R. L/53 and 54. 


MULTIPARTITE CONVENTIONS 


AtR SERVICES TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. Adherence: Finland. 
March 30, 1949. ICAO Doc. 5495/Add. 1. 


AiR TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. Adherence: Finland. March 30, 
1949. ICAO Doc. 5495/Add. 1. 


AVIATION CONVENTION. Chicago, Dec. 7, 1944. Adherence: Finland. March 30, 1949. 
ICAO Doe. 5495/Add. 1. 


COUNTERFEITING CURRENCY. Geneva, April 20, 1929. Ratification deposited: Switzer- 
land. Dec. 30, 1948. T.I.A.R., Dec., 1948, p. 34. 


Economic Sratistics. Protocol of Amendment. Paris, Dec. 9, 1948. 
Ratification deposited: France. Jan. 11, 1949. T.J.4.R., Jan., 1949, p. 30. 
Text, with Convention of Dec. 14, 1928: U.N.Doc. A/C.6/210. 

In force Dee. 9, 1948. 7.J.A.R., Dec., 1948, p. 4. 


GENOCIDE. Paris, Dee. 11, 1948. Signature: El Salvador. April 27, 1949. N.Y.T., 
April 28, 1949, p. 11. 


I. C. J. Statute. Optional Clause. San Francisco, June 26, 1945. Ratification de- 
posited: France. March 1, 1949. T.J.A.R., March, 1949, p. 2. 


I, L. O. Constitution. Instrument for Amendment of. Montreal, Oct. 9, 1946. Ratifica- 
tions deposited: Haiti, July 5, 1948; Luxembourg, Oct. 29, 1948. T.I.A.R., Dee. 
1948, p. 26. 


I. M. C. O. Constitution. Geneva, March 6, 1948. Acceptances: Canada, Oct. 1948, 
U.N.P.R. IMCO/5; Great Britain, Feb. 14, 1949, U.N.B., April 15, 1949, p. 404. 


I. R. O. Constitution. Flushing Meadow, N. Y., Dec. 15, 1946. 
Ratification deposited: Switzerland. March 28, 1949. U.N.P.R. IRO/133. 
Signature: Italy. March 24, 1949. N.Y.T., March 25, 1949, p. 13. 


INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. Ratifica- 
tion deposited: Chile. Feb. 9, 1949. T.I.A.R., March, 1949, p. 16. 
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Most-FAVORED-NATION TREATMENT (Germany). Geneva, Sept. 14, 1948. 
Ratification: India. Nov. 1, 1948. 
Signatures and Text: G.B.T.S. No. 17 (1949), Cmd. 7643. 


Narcotic Drugs. Lake Success, Dee. 11, 1946. 
Aeceptance deposited: Greece. Feb. 21, 1949. T.J.A.R., Feb., 1949, p. 8. 
Application to: Aden, Malta, Bahamas, Jamaica and St. Lucia. T.J.A.R., March, 
1949, p. 14. 


Nortu ATLANTIC TREATY. Washington, April 4, 1949. 
Signatures: Belgium, Canada, Denmark, France, Iceland, Italy, Luxembourg, Nether- 
lands, Norway, Portugal, U. K., U.S. N.Y.T7., April 5, 1949, p. 1. 
Text: N.Y.7., March 19, p. 2; D.S.B., March 20, pp. 339-342; G.B.M.S. No. 3 (1949), 
Cmd. 7657. 


NorTHWEST ATLANTIC FISHERIES. Washington, Feb. 8, 1949. Signatures and Text: 
G.B.M.S. No. 4 (1949), Cmd. 7658, pp. 10-17; D.g§ S.P., March/April, 1949, pp. 
711-716. 


PRIVILEGES AND IMMUNITIES, UNITED NAtTIons. London, Feb. 13, 1946. Accession 
deposited: Luxembourg. Feb. 14, 1949. T.J.A.R., Feb., 1949, p. 8. 


Pustic HEALTH OFrFIce. Protocol. New York, July 22, 1946. Ratification deposited: 
Venezuela. March 7, 1949. T7.I.A.R., March, 1949, p. 12. 


Runr AvutTuHority. London, April 28, 1949. Signatures: Belgium, France Luxem- 
bourg, Netherlands, U. K., U.S. N.Y.T7., April 29, 1949, p. 3; Z.T., April 29, p. 3. 
Text: this JOURNAL, Supp., p. 140. 


SareTy AT SEA. London, June 10, 1948. Signatures and Text: Cong. Rec. (daily), 
April 20, 1949, pp. 4910-4912. 

TRADE AND TARIFFS. General Agreement. Geneva, Oct. 30, 1947. Accession: Chile. 
Feb. 14, 1949. D.S.B., March 20, 1949, pp. 363-364. 


TRADE AND TARIFFS. Protocol. Geneva, Oct. 30, 1947. Acceptances deposited: Aus- 
tralia, Feb. 25, 1949; Burma, Feb. 15, 1949. U.N.Doe. GATT/CP/7/Add. 2-3. 


TRADE AND TARIFFS. Protocol. Geneva, Sept. 14, 1948. Signature: Chile. Feb. 14, 
1949. D.S.B., March 20, 1949, p. 363. 


U.N. E. S. C. O. London, Nov. 16, 1945. Acceptances deposited: Iraq, Oct. 21, 1948, 
T.1.A.R., Dec., 1948, p. 28; Switzerland, Feb. 10, 1949, N.Y.T., Feb. 11, 1949, p. 5. 


W. H. O. Constitution. New York, July 22, 1946. Ratifications deposited: Costa Rica, 
March 22, 1949, N.Y.T., March 23, 1949, p. 20; Ecuador, March 2, 1949, U.N.P.R. 
H/355; Honduras, April 13, 1949, N.Y.7., April 14, 1949, p. 3; Uruguay, April 
22,.1949, U.N.P.R. H/381. 


Waces, Hours oF WorK AND MANNING (Sea). Seattle, June 29, 1946. Ratification: 
Australia. N.Y.7., Feb. 15, 1949, p. 12. 


WHALING CoNnvENTION. Washington, Dec. 2, 1946. Signatures and Text: 1.1.4.8. 
1849. 


WueaT AGREEMENT. Washington, March 23, 1949. 
Signatures and Text: 81st Cong., Ist sess. Exec. M. 
Text: D.g S.P., May, 1949, pp. 784-794; G.B.M.S. No. 6 (1949), Cmd. 7680. 
DorotHy R. Dart 


JUDICIAL DECISIONS 


By Wiuuiam W. Bisuop, JR. 


Of the Board of Editors 


[With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
W. W. Cook Legal Research Endowment of the University of Michigan Law School.] 


Tue Corru CHANNEL Case (Merits). I.C.J. Reports, 1949, p. 4. 
International Court of Justice, Judgment of April 9, 1949. 


International responsibility for explosion of mines in territorial waters. 
—Connivance with another State; evidence——Minelaying by persons un- 
known.—K nowledge of minelaying by State party to proceedings: control 
of territory as ground for responsibility ; its influence on the choice of means 
of proof; indirect evidence, concordant inferences of fact.—Breach of obli- 
gations resulting from knowledge of minelaying, grounds for responsibility. 
—Court’s jurisdiction to assess amount of compensation; interpretation of 
Special Agreement; subsequent attitude of Parties. 


Right of passage of warships in time of peace through straits connecting 
two parts of the high seas.—International custom.—Straits in which right of 
passage exists —North Corfu Channel.—Innocent passage; purpose of pas- 
sage and manner of its execution—Production of documents at Court’s re- 
quest; refusal to produce; Article 49 of Statute of Court and Article 54 of 
Rules.—Minesweeping undertaken in territorial waters contrary to wish of 
territorial State; justification derived from theory of intervention and no- 
tion of self-help.—Vviolation of territorial sovereignty ; international respon- 
sibility; satisfaction in form of a declaration by the Court of violation of 
right. 

Present: Acting President GUERRERO; President BaspEVANT; Judges AL- 
VAREZ, HackwortH, WINIARSKI, Zori¢éi¢é, De VisscHer, Sir 
Arnold McNair, Kuaestap, Bapawi PasHa, Krytov, Reap, Hsu Mo, 
AZEVEDO; M. Eérr, Judge ad hoe. 


THE Court, 
composed as above, 
delivers the following judgment : 


By a Judgment delivered on March 25th, 1948 (I.C.J. Reports 1947- 
1948, p. 15),1 in the Corfu Channel case, in proceedings instituted on May 
22nd, 1947, by an application of the Government of the United Kingdom of 


1 This JOURNAL, Vol. 42 (1948), p. 690. 
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Great Britain and Northern Ireland against the Government of the People’s 
Republie of Albania, the Court gave its decision on the Preliminary Objec- 
tion filed on December 9th, 1947, by the latter Government. The Court 
rejected the Objection and decided that proceedings on the merits should 
continue, and fixed the time-limits for the filing of subsequent pleadings as 
follows: for the Counter-Memorial of Albania: June 15th, 1948; for the 
Reply of the United Kingdom: August 2nd, 1948; for the Rejoinder of 
Albania: September 20th, 1948. 

Immediately after the delivery of the judgment, the Court was notified 
by the Agents of the Parties of a Special Agreement, which is as follows: 
{Here follow terms of the questions agreed to be submitted to the Court 
(quoted below), and outline of proceedings preceding the decision. | 

The Parties’ submissions, as formulated by their Agents or Counsel at 
the end of the hearings on the 18th, 19th, 21st and 22nd January, 1949, are 
as follows: 


Question (1) of the Special Agreement. 
On behalf of the United Kingdom: 


The Government of the United Kingdom asks the Court in this case 
to adjudge and declare as follows: 


(1) That, on October 22nd, 1946, damage was caused to His Majesty’s 
ships Saumarez and Volage, which resulted in the death and in- 
juries of 44, and personal injuries to 42, British officers and men 
by a minefield of anchored automatic mines in the international 
highway of the Corfu Strait in an area south-west of the Bay of 
Saranda; 

(2) That the aforesaid minefield was laid between May 15th and Oc- 
tober 22nd, 1946, by or with the connivance or knowledge of the 
Albanian Government; 

(3) That (alternatively to 2) the Albanian Government knew that 
the said minefield was lying in a part of its territorial waters; 

(4) That the Albanian Government did not notify the existence of 
these mines as required by the Hague Convention VIII of 1907 
in accordance with the general principles of international law 
and humanity ; 

(5) That in addition, and as an aggravation of the conduct of Albania 
as set forth in Conclusions (3) and (4), the Albanian Govern- 
ment, or its agents, knowing that His Majesty’s ships were going 
to make the passage through the North Corfu swept channel, and 
being in a position to observe their approach, and having omitted, 
as alleged in paragraph 4 of these conclusions, to notify the ex- 
istence of the said mines, failed to warn His Majesty’s ships of 
the danger of the said mines of which the Albanian Government 
or its agents were well aware; 

(6) That in addition, and as a further aggravation of the conduct of 
Albania as set forth in Conclusions (3), (4), and (5), the per- 
mission of the existence without notification of the minefield in 
the North Corfu Channel, being an international highway, was a 
violation of the right of innocent passage which exists in favour 
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(7) 


(8) 


(9) 


(10) 


(11) 
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of foreign vessels (whether warships or merchant ships) through 
such an international highway ; 
That the passage of His Majesty’s ships through the North Corfu 
Channel on October 22nd, 1946, was an exercise of the right of 
innocent passage, according to the law and practice of civilized 
nations ; 
That even if, for any reason, it is held that conclusion (7) is not 
established, nevertheless, the Albanian Government is not 
thereby relieved of its international responsibility for the damage 
caused to the ships by reason of the existence of an unnotified 
minefield of which it had knowledge ; 
That in the circumstances set forth in the Memorial as summar- 
ized in the preceding paragraphs of these Conclusions, the Alba- 
nian Government has committed a breach of its obligations under 
international law, and is internationally responsible to His 
Majesty’s Government in the United Kingdom for the deaths, in- 
juries and damage caused to His Majesty’s ships and personnel, 
as set out more particularly in paragraph 18 of the Memorial and 
the Annexes thereto; 
That the Albanian Government is under an obligation to the 
Government of the United Kingdom to make reparation in re- 
spect of the breach of its international obligations as aforesaid; 
That His Majesty’s Government in the United Kingdom has, as 
a result of the breach by the Albanian Government of its obliga- 
tions under international law, sustained the following damage: 
Damage to H.M.S. Sawmarez.......... . £750,000 
Damage to HMB. Volage 75,000 
Compensation for the pensions and other ex- 
penses incurred by the Government of the 
United Kingdom in respect of the deaths and 
injuries of naval personnel ........... 50,000 
£875,000 


On behalf of the Albanian Government: 
[ Translation. | 


(1) 


(2) 
(3) 
(4) 


Under the terms of the Special Agreement of March 25th, 1948, 
the following question has been submitted to the International 
Court of Justice: 

‘*Ts Albania responsible under international law for the explo- 
sions which occurred on the 22nd October 1946 in Albanian 
waters and for the damage and loss of human life which resulted 
from them and is there any duty to pay compensation ?”’ 

The Court would not have jurisdiction, in virtue of this Special 
Agreement, to decide, if the case arose, on the claim for the 
assessment of the compensation set out in the submissions of the 
United Kingdom Government. 

It has not been proved that the mines which caused the accidents 
of October 22nd, 1946, were laid by Albania. 

It has not been proved that these mines were laid by a third 
Power on behalf of Albania. 

It has not been proved that these mines were laid with the help 
or acquiescence of Albania. 


(5) 


(6) 
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It has not been proved that Albania knew, before the incidents 
of October 22nd, 1946, that these mines were in her territorial 
waters. 

Consequently, Albania cannot be declared responsible, under 
international law, for the explosions which occurred on October 
22nd, 1946, in Albanian waters, and for the damage and loss of 
human life which resulted from them. Albania owes no com- 
pensation to the United Kingdom Government. 


Question (2) of the Special Agreement. 
On behalf of the Albanian Government: 


[| Translation. | 


(1) 


Under the terms of the Special Agreement concluded on March 
25th, 1948, the International Court of Justice has before it the 
following question: 


‘‘Has the United Kingdom under international law violated 
the sovereignty of the Albanian People’s Republic by reason 
of the acts of the Royal Navy in Albanian waters on the 22nd 
October and on the 12th and 13th November 1946, and is there 
any duty to give satisfaction?’’ 

The coastal State is entitled, in exceptional circumstances, to 
regulate the passage of foreign warships through its territorial 
waters. 

This rule is applicable to the North Corfu Channel. 

In October and November, 1946, there existed, in this area, ex- 
ceptional circumstances which gave the Albanian Government 
the right to require that foreign warships should obtain previous 
authorization before passing through its territorial waters. 

The passage of several British warships through Albanian terri- 
torial waters on October 22nd, 1946, without previous authoriza- 
tion, constituted a breach of international law. 

In any ease that passage was not of an innocent character. 

The British naval authorities were not entitled to proceed, on 
November 12th and 13th, 1946, to sweep mines in Albanian terri- 
torial waters without the previous consent of the Albanian au- 
thorities. 

The Court should find that, on both these occasions, the Govern- 
ment of the United Kingdom of Great Britain and Northern 
Ireland committed a breach of the rules of international law 
and that the Albanian Government has a right to demand that 
it should give satisfaction therefor. 


On behalf of the United Kingdom Government : 


I ask the Court to decide that on neither head of the counterclaim 
has Albania made out her case, and that there is no ground for the 
Court to award nominal damages of one farthing or one frane. 


By the first part of the Special Agreement, the following question is 
submitted to the Court: 


_(1) Is Albania responsible under international law for the explo- 
Sions which occurred on the 22nd October 1946 in Albanian waters 


= 
= 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
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and for the damage and loss of human life which resulted from them 
and is there any duty to pay compensation ? 

On October 22nd, 1946, a squadron of British warships, the cruisers 
Mauritius and Leander and the destroyers Saumarez and Volage, left the 
port of Corfu and proceeded northward through a channel previously 
swept for mines in the North Corfu Strait. The cruiser Mauritius was 
leading, followed by the destroyer Saumarez; at a certain distance there- 
after came the cruiser Leander followed by the destroyer Volage. Outside 
the Bay of Saranda, Saumarez struck a mine and was heavily damaged. 
Volage was ordered to give her assistance and to take her in tow. Whilst 
towing the damaged ship, Volage struck a mine and was much damaged. 
Nevertheless, she succeeded in towing the other ship back to Corfu. 

Three weeks later, on November 13th, the North Corfu Channel was 
swept by British minesweepers and twenty-two moored mines were cut. 
Two mines were taken to Malta for expert examination. During the mine- 
sweeping operation it was thought that the mines were of the German GR 
type, but it was subsequently established that they were of the German 
GY type. 

The Court will consider first whether the two explosions that occurred 
on October 22nd, 1946, were caused by mines belonging to the minefield 
discovered on November 13th. 

It was pointed out on behalf of the United Kingdom Government that 
this minefield had been recently laid. This was disputed in the Albanian 
pleadings but was no longer disputed during the hearing. One of the 
Albanian Counsel expressly recognized that the minefield had been re- 
cently laid, and the other Counsel subsequently made a similar declara- 
tion. It was further asserted on behalf of the Albanian Government that 
the minefield must have been laid after October 22nd; this would make 
it impossible at the same time to maintain that the minefield was old. The 
documents produced by the United Kingdom Government and the state- 
ments made by the Court’s Experts and based on these documents show 
that the minefield had been recently laid. This is now established. 

The United Kingdom Government contended that the mines which 
struck the two ships on October 22nd were part of this minefield. 

This was contested by the Albanian Government, which argued that 
these mines may have been floating mines, coming from old minefields in 
the vicinity, or magnetic ground mines, magnetic moored mines, or Ger- 
man GR mines. It was also contested by them that the explosions oc- 
curred in the previously swept channel at the place where the minefield 
was discovered. The Albanian Government also contended that the mine- 
field was laid after October 22nd, between that date and the minesweeping 
operation on 12-13th November. 

On the evidence produced, the Court finds that the following facts are 
established : 
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In October, 1944, the North Corfu Channel was swept by the British 
Navy and no mines were found in the channel thus swept, whereupon the 
existence of a safe route through the Channel was announced in November 
1944. In January and February, 1945, the Channel was check-swept by 
the British Navy with negative results. That the British Admiralty must 
have considered the Channel to be a safe route for navigation is shown 
by the fact that on May 15th, 1946, it sent two British cruisers and on 
October 22nd a squadron through the Channel without any special meas- 
ures of precaution against danger from moored mines. It was in this 
swept channel that the minefield was discovered on November 13th, 1946. 

It is further proved by evidence produced by the United Kingdom 
Government that the mining of Sawmarez and Volage occurred in Albanian 
territorial waters, just at the place in the swept channel where the mine- 
field was found, as indicated on the chart forming Annex 9 to the United 
Kingdom Memorial. This is confirmed by the Court’s Experts, who con- 
sider it to be free from any doubt that the two ships were mined in ap- 
proximately the position indicated on this chart. 

It is established by the evidence of witnesses that the minefield con- 
sisted of moored contact mines of the German GY type. It is further 
shown by the nature of the damage sustained by the two ships, and con- 
firmed by witnesses and experts, that it could not have been caused by 
floating mines, magnetic ground mines, magnetic moored mines, or Ger- 
man GR mines. The experts of the Court have stated that the nature of 
the damage excludes the faintest possibility of its cause being a floating 
mine; nor could it have been caused by a ground mine. They also ex- 
pressed the view that the damage must have been caused by the explosion 
of moored contact mines, each having a charge of approximately 600 Ibs. 
of explosives, and that the two ships struck mines of the same type as 
those which were swept on November 13th, 1946. 

The Albanian Government put forward a suggestion that the minefield 
discovered on November 13th may have been laid after October 22nd, so 
that the explosions that occurred on this latter date would not have been 
caused by mines from the field in question. But it brought no evidence 
in support of this supposition. As it has been established that the ex- 
plosions could only have been due to moored mines having an explosive 
charge similar to that contained in GY mines, there would, if the Albanian 
contention were true, have been at least two mines of this nature in the 
channel outside the Bay of Saranda, in spite of the sweep in October 
1944 and the check-sweeps in January and February 1945; and these 
mines would have been struck by the two vessels at points fairly close to 
one another on October 22nd, 1946. Such a supposition is too improbable 
to be accepted. 

The Court consequently finds that the following facts are established. 
The two ships were mined in Albanian territorial waters in a previously 
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swept and check-swept channel just at the place where a newly laid mine- 
field consisting of moored contact German GY mines was discovered three 
weeks later. The damage sustained by the ships was inconsistent with 
damage which could have been caused by floating mines, magnetic ground 
mines, magnetic moored mines, or German GR mines, but its nature and 
extent were such as would be caused by mines of the type found in the 
minefield. In such circumstances the Court arrives at the conclusion that 
the explosions were due to mines belonging to that minefield. 

Such are the facts upon which the Court must, in order to reply to the 
first question of the Special Agreement, give judgment as to Albania’s 
responsibility for the explosions on October 22nd, 1946, and for the dam- 
age and loss of human life which resulted, and for the compensation, if 
any, due in respect of such damage and loss. 

To begin with, the foundation for Albania’s responsibility, as alleged 
by the United Kingdom, must be considered. On this subject, the main 
position of the United Kingdom is to be found in its submission No. 2: 
that the minefield which caused the explosions was laid between May 15th, 
1946, and October 22nd, 1946, by or with the connivance or knowledge of the 
Albanian Government. 

The Court considered first the various grounds for responsibility alleged 
in this submission. 

In fact, although the United Kingdom Government never abandoned 
its contention that Albania herself laid the mines, very little attempt was 
made by the Government to demonstrate this point. In the written 
Reply, the United Kingdom Government takes note of the Albanian Gov- 
ernment’s formal statement that it did not lay the mines, and was not 
in a position to do so, as Albania possessed no navy; and that, on the 
whole Albanian littoral, the Albanian authorities only had a few launches 
and motor boats. In the light of these statements, the Albanian Gov- 
ernment was called upon, in the Reply, to disclose the circumstances in 
which two Yugoslav war vessels, the Mljet and the Meljine, carrying 
contact mines of the GY type, sailed southward from the port of Sibenik 
on or about October 18th, and proceeded to the Corfu Channel. The 
United Kingdom Government, having thus indicated the argument upon 
which it was thenceforth to concentrate, stated that it proposed to show 
that the said warships, with the knowledge and connivance of the Albanian 
Government, laid mines in the Corfu Channel just before October 22nd, 
1946. The facts were presented in the same light and in the same language 
in the oral reply by Counsel for the United Kingdom Government at the 
sittings on January 17th and 18th, 1949. 

Although the suggestion that the minefield was laid by Albania was re- 
peated in the United Kingdom statement in Court on January 18th, 1949, 
and in the final submissions read in Court on the same day, this sugges- 
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tion was in fact hardly put forward at that time except pro memoria, and 
no evidence in support was furnished. 

In these circumstances, the Court need pay no further attention to this 
matter. 

The Court now comes to the second alternative argument of the United 
Kingdom Government, namely, that the minefield was laid with the con- 
nivanece of the Albanian Government. According to this argument, the 
minelaying operation was carried out by two Yugoslav warships at a date 
prior to October 22nd, but very near that date. This would imply collu- 
sion between the Albanian and the Yugoslav Governments, consisting either 
of a request by the Albanian Government to the Yugoslav Government for 
assistance, or of acquiescence by the Albanian authorities in the laying of 
the mines. 

In proof of this collusion, the United Kingdom Government relied on the 
evidence of Lieutenant-Commander Kovacic, as shown in his affidavit of 
October 4th, 1948, and in his statements in Court at the public sittings 
on November 24th, 25th, 26th and 27th, 1948. The Court gave much at- 
tention to this evidence and to the documentary information supplied by 
the Parties. It supplemented and checked all this information by sending 
two experts appointed by it to Sibenik: Commodore 8. A. Forshell and 
Lieutenant-Commander S. J. W. Elfferich. 

Without deciding as to the personal sincerity of the witness Kovacie, 
or the truth of what he said, the Court finds that the facts stated by the 
witness from his personal knowledge are not sufficient to prove what the 
United Kingdom Government considered them to prove. His allegations 
that he saw mines being loaded upon two Yugoslav minesweepers at Sibenik 
and that these two vessels departed from Sibenik about October 18th 
and returned a few days after the occurence of the explosions do not suffice 
to constitute decisive legal proof that the mines were laid by these two 
vessels in Albanian waters off Saranda. The statements attributed by the 
witness Kovacie to third parties, of which the Court has received no per- 
sonal and direct confirmation, can be regarded only as allegations falling 
short of conclusive evidence. A charge of such exceptional gravity against 
a State would require a degree of certainty that has not been reached here. 

Apart from Kovacie’s evidence, the United Kingdom Government en- 
deavoured to prove collusion between Albania and Yugoslavia by certain 
presumptions of fact, or circumstantial evidence, such as the possession, 
at that time, by Yugoslavia, and by no other neighbouring State, of GY 
mines, and by the bond of close political and military alliance between 
Albania and Yugoslavia, resulting from the Treaty of friendship and mu- 
tual assistance signed by those two States on July 9th, 1946. 

The Court considers that, even in so far as these facts are established, 
they lead to no firm conclusion. It has not been legally established that 
Yugoslavia possessed any GY mines, and the origin of the mines laid in 
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Albanian territorial waters remains a matter of conjecture. It is clear 
that the existence of a treaty, such as that of July 9th, 1946, however close 
may be the bonds uniting its signatories, in no way leads to the conclusion 
that they participated in a criminal act. 

On its side, the Yugoslav Government, although not a party to the pro- 
ceedings, authorized the Albanian Government to produce certain Yugoslav 
documents, for the purpose of refuting the United Kingdom contention 
that the mines had been laid by two ships of the Yugoslav Navy. As 
the Court was anxious for full light to be thrown on the facts alleged, it 
did not refuse to receive these documents. But Yugoslavia’s absence from 
the proceedings meant that these documents could only be admitted as 
evidence subject to reserves, and the Court finds it unnecessary to express 
an opinion upon their probative value. 

The Court need not dwell on the assertion of one of the Counsel for the 
Albanian Government that the minefield might have been laid by the Greek 
Government. It is enough to say that this was a mere conjecture which, 
as Counsel himself admitted, was based on no proof. 

In the light of the information now available to the Court, the authors 
of the minelaying remain unknown. In any ease, the task of the Court, 
as defined by the Special Agreement, is to decide whether Albania is re- 
sponsible, under international law, for the explosions which occurred on 
October 22nd, 1946, and to give judgment as to the compensation, if any. 

Finally, the United Kingdom Government put forward the argument 
that, whoever the authors of the minelaying were, it could not have been 
done without the Albanian Government’s knowledge. 

It is clear that knowledge of the minelaying cannot be imputed to the 
Albanian Government by reason merely of the fact that a minefield dis- 
covered in Albanian territorial waters caused the explosions of which the 
British warships were the victims. It is true, as international practice 
shows, that a State on whose territory or in whose waters an act contrary 
to international law has occurred, may be called upon to give an explana- 
tion. It is also true that that State cannot evade such a request by limit- 
ing itself to a reply that it is ignorant of the circumstances of the act and 
of its authors. The State may, up to a certain point, be bound to supply 
particulars of the use made by it of the means of information and inquiry 
at its disposal. But it cannot be concluded from the mere fact of the con- 
trol exercised by a State over its territory and waters that that State neces- 
sarily knew, or ought to have known, of any unlawful act perpetrated 
therein, nor yet that it necessarily knew, or should have known, the au- 
thors. This fact, by itself and apart ‘from other circumstances, neither 
involves prima facie responsibility nor shifts the burden of proof. 

On the other hand, the fact of this exclusive territorial control exercised 
by a State within its frontiers has a bearing upon the methods of proof 
available to establish the knowledge of that State as to such events. By 
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reason of this exclusive control, the other State, the victim of a breach of 
international law, is often unable to furnish direct proof of facts giving 
rise to responsibility. Such a State should be allowed a more liberal re- 
course to inferences of fact and circumstantial evidence. This indirect 
evidence is admitted in all systems of law, and its use is recognized by 
international decisions. It must be regarded as of special weight when 
it is based on a series of facts linked together and leading logically to a 
single conclusion. 

The Court must examine therefore whether it has been established by 
means of indirect evidence that Albania has knowledge of minelaying in 
her territorial waters independently of any connivance on her part in this 
operation. The proof may be drawn from inferences of fact, provided 
that they leave no room for reasonable doubt. The elements of fact on 
which these inferences can be based may differ from those which are 
relevant to the question of connivance. 

In the present case, two series of facts, which corroborate one another, 
have to be considered : the first relates to Albania’s attitude before and after 
the disaster of October 22nd, 1946; the other concerns the feasibility of 
observing minelaying from the Albanian coast. 


1. It is clearly established that the Albanian Government constantly 
kept a close watch over the waters of the North Corfu Channel, at any rate 
after May 1946. This vigilance is proved by the declaration of the Al- 
banian Delegate in the Security Council on February 19th, 1947 (Official 
Records of the Security Council, Second Year, No. 16, p. 328), and espe- 
cially by the diplomatic notes of the Albanian Government concerning the 
passage of foreign ships through its territorial waters. This vigilance 
sometimes went so far as to involve the use of foree: for example the gun- 
fire in the direction of the British cruisers Orion and Superb on May 15th, 
1946, and the shots fired at the U.N.R.R.A. tug and barges on October 29th, 
1946, as established by the affidavit of Enrico Bargellini, which was not 
seriously contested. 

The Albanian Government’s notes are all evidence of its intention to 
keep a jealous watch on its territorial waters. The note verbale addressed 
to the United Kingdom on May 2lst, 1946, reveals the existence of a 
‘General Order,’’ in execution of which the Coastal Commander gave the 
order to fire in the direction of the British cruisers. This same note 
formulates a demand that ‘‘permission’’ shall be given, by the Albanian 
authorities, for passage through territorial waters. The insistence on 
‘‘formalities’’? and ‘‘permission’’ by Albania is repeated in the Albanian 
note of June 19th. 

As the Parties agree that the minefield had been recently laid, it must 
be concluded that the operation was carried out during the period of close 
watch by the Albanian authorities in this sector. This conclusion renders 


568 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the Albanian Government’s assertion of ignorance @ priori somewhat im- 
probable. 

The Court also noted the reply of Captain Ali Shtino to a question put 
by it; this reply shows that the witness, who had been called on to replace 
the Coastal Defence Commander for a period of thirteen to fifteen days, 
immediately before the events of October 22nd, had received the follow- 
ing order: ‘‘That the look-out posts must inform me of every movement 
[in the Corfu Channel], and that no action would be taken on our part.”’ 

The telegrams sent by the Albanian Government on November 13th and 
November 27th, 1946, to the Secretary-General of the United Nations, at a 
time when that Government was fully aware of the discovery of the mine- 
field in Albanian territorial waters, are especially significant of the measures 
taken by the Albanian Government. In the first telegram, that Gov- 
ernment raised the strongest protest against the movements and activity 
of British naval units in its territorial waters on November 12th and 13th, 
1946, without even mentioning the existence of a minefield in these waters. 
In the second, it repeats its accusations against the United Kingdom, 
without in any way protesting against the laying of this minefield which, 
if effected without Albania’s consent, constituted a very serious violation 
of her sovereignty. 

Another indication of the Albanian Government’s knowledge consists in 
the fact that that Government did not notify the presence of mines in its 
waters, at the moment when it must have known this, at the latest after 
the sweep on November 13th, and further, whereas the Greek Government 
immediately appointed a Commission to inquire into the events of October 
22nd, the Albanian Government took no decision of such a nature, nor did 
it proceed to the judicial investigation incumbent, in such a ease, on the 
territorial sovereign. 

This attitude does not seem reconcilable with the alleged ignorance of 
the Albanian authorities that the minefield had been laid in Albanian 
territorial waters. It could be explained if the Albanian Government, 
while knowing of the minelaying, desired the circumstances of the opera- 
tion to remain secret. 

2. As regards the possibility of observing minelaying from the Albanian 
coast, the Court regards the following facts, relating to the technical con- 
ditions of a secret minelaying and to the Albanian surveillance, as particu- 
larly important. 

The Bay of Saranda and the channel used by shipping through the 
Strait are, from their geographical configuration, easily watched; the en- 
trance of the bay is dominated by heights offering excellent observation 
points, both over the bay and over the Strait; whilst the channel throughout 
is close to the Albanian coast. The laying of a minefield in these waters 
could hardly fail to have been observed by the Albanian coastal defences. 
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On this subject, it must first be said that the minelaying operation itself 
must have required a certain time. The method adopted required, accord- 
ing to the Experts of the Court, the methodical and well thought-out laying 
of two rows of mines that had clearly a combined offensive and defen- 
sive purpose: offensive, to prevent the passage, through the Channel, of 
vessels drawing ten feet of water or more; defensive, to prevent vessels 
of the same draught from entering the Bay of Saranda. The report of the 
Experts reckons the time that the minelayers would have been in the waters, 
between Cape Kiephali and St. George’s Monastery, at between two and two 
and a half hours. This is sufficient time to attract the attention of the obser- 
vation posts, placed, as the Albanian Government stated, at Cape Kiephali 
and St. George’s Monastery. 

The facilities for observation from the coast are confirmed by the two 
following circumstances: the distance of the nearest mine from the coast 
was only 500 metres; the minelayers must have passed at not more than 
about 500 metres from the coast between Denta Point and St. George’s 
Monastery. 

Being anxious to obtain any technical information that might guide it 
in its search for the truth, the Court submitted the following question to 
the Experts * appointed by it: 

On the assumption that the mines discovered on November 13th, 
1946, were laid at some date within the few preceding months, who- 
ever may have laid them, you are requested to examine the informa- 
tion available regarding (a) the number and the nature of the mines, 
(6) the means for laying them, and (c) the time required to do so, 
having regard to the different states of the sea, the conditions of the 
locality, and the different weather conditions, and to ascertain whether 
it is possible in that way to draw any conclusions, and, if so, what 
conclusions, in regard to: 

(1) the means employed for laying the minefield discovered on No- 
vember 13th, 1946, and 

(2) the possibility of mooring those mines with those means without 
the Albanian authorities being aware of it, having regard to the extent 
of the measures of vigilance existing in the Saranda region. 

As the first Report submitted by the Experts* did not seem entirely 
conclusive, the Court, by a decision of January 17th, 1949, asked the Ex- 
perts to go to Saranda and to verify, complete and, if necessary, modify 
their answers. In this way, observations were made and various experi- 
ments carried out on the spot, in the presence of the experts of the Parties 
and of Albanian officials, with a view to estimating the possibility of the 
minelaying having been observed by the Albanian look-out posts. On this 
subject reference must be made to a test of visibility by night, carried out 
on the evening of January 28th, 1949, at St. George’s Monastery. A motor 


2 Appointed by Order of Dec. 17, 1948. 
3 Dated Jan. 8, 1949. Annex 2 of Judgment, p. 142 (not printed here). 
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ship, 27 metres long, and with no bridge, wheel-house, or funnel, and very 
low on the water, was used. The ship was completely blacked out, and on 
a moonless night, 7.e., under the most favourable conditions for avoiding 
discovery, it was clearly seen and heard from St. George’s Monastery. 
The noise of the motor was heard at a distance of 1,800 metres, and the 
ship itself was sighted at 670 metres and remained visible up to about 
1,900 metres. 

The Experts’ Report on this visit * stated that: 

The Experts consider it to be indisputable that if a normal look-out 
was kept at Cape Kiephali, Denta Point, and St. George’s Monastery, 
and if the look-outs were equipped with binoculars as has been stated, 
under normal weather conditions for this area, the minelaying opera- 
tions shown in Annex 9 to the United Kingdom Memorial must have 
been noticed by these coastguards. 

The Court cannot fail to give great weight to the opinion of the Experts 
who examined the locality in a manner giving every guarantee of correct 
and impartial information. Apart from the existence of a look-out post 
at Cape Denta, which has not been proved, the Court, basing itself on the 
declarations of the Albanian Government that look-out posts were stationed 
at Cape Kiephali and St. George’s Monastery, refers to the following con- 
clusions in the Experts’ Report: (1) that in the ease of minelaying from 
the North towards the South, the minelayers would have been seen from 
Cape Kiephali; (2) in the case of minelaying from the South, the mine- 
layers would have been seen from Cape Kiephali and St. George’s Mon- 
astery. 

From all the facts and observations mentioned above, the Court draws 
the conclusion that the laying of the minefield which caused the explosions 
on October 22nd, 1946, could not have been accomplished without the 
knowledge of the Albanian Government. 

The obligations resulting for Albania from this knowledge are not dis- 
puted between the Parties. Counsel for the Albanian Government ex- 
pressly recognized that [translation] ‘‘if Albania had been informed of 
the operation before the incidents of October 22nd, and in time to warn 
the British vessels and shipping in general of the existence of mines in the 
Corfu Channel, her responsibility would be involved. . . .”’ 

The obligations incumbent upon the Albanian authorities consisted in 
notifying, for the benefit of shipping in general, the existence of a mine- 
field in Albanian territorial waters and in warning the approaching Brit- 
ish warships of the imminent danger to which the minefield exposed them. 
Such obligations are based, not on the Hague Convention of 1907, No. VIII, 
which is applicable in time of war, but on certain general and well-recog- 
nized principles, namely: elementary considerations of humanity, even 
more exacting in peace than in war; the principle of the freedom of mari- 


* Dated Feb. 8, 1949. Annex 2 of Judgment, p. 152 (not printed here). 
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time communication; and every State’s obligation not to allow knowingly 
its territory to be used for acts contrary to the rights of other States. 

In fact, Albania neither notified the existence of the minefield, nor 
warned the British warships of the danger they were approaching. 

But Albania’s obligation to notify shipping of the existence of mines in 
her waters depends on her having obtained knowledge of that fact in suffi- 
cient time before October 22nd; and the duty of the Albanian coastal 
authorities to warn the British ships depends on the time that elapsed 
between the moment that these ships were reported and the moment of 
the first explosion. 

On this subject, the Court makes the following observations. As has 
already been stated, the Parties agree that the mines were recently laid. 
It must be concluded that the minelaying, whatever may have been its 
exact date, was done at a time when there was a close Albanian surveil- 
lance over the Strait. If it be supposed that it took place at the last pos- 
sible moment, 7.e., in the night of October 21st-22nd, the only conclusion 
to be drawn would be that a general notification to the shipping of all 
States before the time of the explosions would have been difficult, perhaps 
even impossible. But this would certainly not have prevented the Al- 
banian authorities from taking, as they should have done, all necessary 
steps immediately to warn ships near the danger zone, more especially 
those that were approaching that zone. When on October 22nd about 
13.00 hours the British warships were reported by the look-out post at 
St. George’s Monastery to the Commander of the Coastal Defences as ap- 
proaching Cape Long, it was perfectly possible for the Albanian authori- 
ties to use the interval of almost two hours that elapsed before the explosion 
affecting Saumarez (14.53 hours or 14.55 hours) to warn the vessels of the 
danger into which they were running. 

In fact, nothing was attempted by the Albanian authorities to prevent 
the disaster. These grave omissions involve the international responsi- 
bility of Albania. 

The Court therefore reaches the conclusion that Albania is responsible 
under international law for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life which 
resulted from them, and that there is a duty upon Albania to pay compen- 
sation to the United Kingdom. 

In the final submissions contained in its oral reply, the United Kingdom 
Government asked the Court to give judgment that, as a result of the breach 
by the Albanian Government of its obligations under international law, it 
had sustained damages amounting to £875,000. 

In the last oral statement submitted in its name, the Albanian Govern- 
ment, for the first time, asserted that the Court would not have jurisdiction, 
in virtue of the Special Agreement, to assess the amount of compensation. 
No reason was given in support of this new assertion, and the United King- 
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dom Agent did not ask leave to reply. The question of the Court’s juris- 
diction was not argued between the Parties. 

In the first question of the Special Agreement the Court is asked: 

(i) Is Albania under international law responsible for the explo- 
sions and for the damage and loss of human life which resulted from 
them, and 

(il) is there any duty to pay compensation ? 

This text gives rise to certain doubts. If point (i) is answered in the 
affirmative, it follows from the establishment of responsibility that com- 
pensation is due, and it would be superfluous to add point (ii) unless the 
Parties had something else in mind than a mere declaration by the Court 
that compensation is due. It would indeed be incompatible with the gen- 
erally accepted rules of interpretation to admit that a provision of this 
sort occurring in a special agreement should be devoid of purport or 
effect. In this connexion, the Court refers to the views expressed by the 
Permanent Court of International Justice with regard to similar questions 
of interpretation. In Advisory Opinion No. 13 of July 23rd, 1926, that 
Court said (Series B., No. 13, p. 19): ‘‘But, so far as concerns the specific 
question of competence now pending, . may suffice to observe that the 


Court, in determining the nature and scope of a measure, must look to its 
practical effect rather than to the sctdimionien motive that may be con- 
jectured to have inspired it.’’ In its Order of August 19th, 1929, in the 


Free Zones case, the Court said (Series A., No. 22, p. 13): ‘‘in case of 
doubt, the clauses of a special agreement by which a dispute is referred t 
the Court must, if it does not involve doing violence to their terms, be con 
strued in a manner enabling the clauses themselves to have appropriate 
effects.’’ 

The Court thinks it necessary to refer to the different stages of the pro- 
cedure. In its Resolution of April 9th, 1947, the Security Council recom- 
mended that the two Governments should immediately refer ‘‘the dispute’’ 
to the Court. This Resolution had without doubt for its aim the final 
adjustment of the whole dispute. In pursuance of the Resolution, the 
Government of the United Kingdom filed an Application in which the 
Court was asked, infer alia, to ‘‘determine the reparation or compensa 
tion,’’ and in its Memorial that Government stated the various sums 
claimed. The Albanian Government thereupon submitted a Preliminary 
Objection, which was rejected by the Court by its Judgment of March 


2 > satalxe af hice } 
25th, 1948. Immediately after this judgment was delivered, the Agents 
of the Parties notified the Court of the conclusion of a Special Agreement. 
Commenting upon this step taken by the Parties, the Agent of the Albanian 
Government said that in ie circumstances of the present case a special 
agreement on which ‘‘the whole procedure”™’ should be based was essential 
greement hier n procedure shouid de Dase @s essentia: 
He further said [translation’ - ‘* As I have stated on several oeeasions it has 
me Sala (iransidiion : AS 1 Dave stated On Severai occasions, Das 
always been the intention of the Albanian Government to respect the deci- 
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sion taken by the Security Council on April 9th, 1947, in virtue of which 
the present Special Agreement is submitted to the International Court of 
Justice.’’ 

Neither the Albanian nor the United Kingdom Agent suggested in any 
way that the Special Agreement had limited the competence of the Court in 
this matter to a decision merely upon the principle of compensation or that 
the United Kingdom Government had abandoned an important part of its 
original claim. The main object both Parties had in mind when they con- 
cluded the Special Agreement was to establish a complete equality between 
them by replacing the original procedure based on a unilateral Application 
by a procedure based on a Special Agreement. There is no suggestion that 
this change as to procedure was intended to involve any change with regard 
to the merits of the British claim as originally presented in the Application 
and Memorial. Accordingly, the Court, after consulting the Parties, in its 
Order of March 26th, 1948, maintained the United Kingdom’s Memorial, 
filed previously, ‘‘with statements and submissions.’’ These submissions 
included the claim for a fixed sum of compensation. 

The subsequent attitude of the Parties shows that it was not their inten- 
tion, by entering into the Special Agreement, to preclude the Court from 
fixing the amount of the compensation. In its Reply (paragraph 71) the 
United Kingdom Government maintained the submissions contained in 
paragraph 96 of its Memorial, including the claim for a fixed amount of 
reparation. This claim was expressly repeated in the final United Kingdom 
submissions. In paragraph 52 of its Counter-Memorial, the Albanian Gov- 
ernment stated that it had no knowledge of the loss of human life and 
damage to ships, but it did not contest the Court’s competence to decide 
this question. In the Rejoinder, paragraph 96, that Government declared 
that, owing to its claim for the dismissal of the case, it was unnecessary for 
it to examine the United Kingdom’s claim for reparation. [Translation] 
‘Tt reserves the right if need be, to discuss this point which should obvi- 
ously form the subject of an expert opinion.’’ Having regard to what is 
said above as to the previous attitude of that Government, this statement 
must be considered as an implied acceptance of the Court’s jurisdiction to 
decide this question. 

It may be asked why the Parties, when drafting the Special Agreement, 
did not expressly ask the Court to assess the amount of the damage, but 
used the words: ‘‘and is there any duty to pay compensation?’’ It seems 
probable that the explanation is to be found in the similarity between this 
clause and the corresponding clause in the second part of the Special Agree- 
ment: ‘‘and is there any duty to give satisfaction?”’ 

The Albanian Government has not disputed the competence of the Court 
to decide what kind of satisfaction is due under this part of the Agreement. 
The case was argued on behalf of both Parties on the basis that this ques- 
tion should be decided by the Court. In the written pleadings, the Alba- 
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nian Government contended that it was entitled to apologies. During the 
oral proceedings, Counsel for Albania discussed the question whether a 
pecuniary satisfaction was due. As no damage was caused, he did not 
claim any sum of money. He concluded [translation| : ‘‘What we desire 
is the declaration of the Court from a legal point of view. fs 

If, however, the Court is competent to decide what kind of satisfaction 
is due to Albania under the second part of the Special Agreement, it is 
difficult to see why it should lack competence to decide the amount of com- 
pensation which is due to the United Kingdom under the first part. The 
clauses used in the Special Agreement are parallel. It cannot be supposed 
that the Parties, while drafting these clauses in the same form, intended to 
give them opposite meanings—the one as giving the Court jurisdiction, the 
other as denying such jurisdiction. 

As has been said above, the Security Council, in its Resolution of April 
9th, 1947, undoubtedly intended that the whole dispute should be decided 
by the Court. If, however, the Court should limit itself to saying that there 
is a duty to pay compensation without deciding what amount of compen- 
sation is due, the dispute would not be finally decided. An important part 
of it would remain unsettled. As both Parties have repeatedly declared 
that they accept the Resolution of the Security Council, such a result would 
not conform with their declarations. It would not give full effect to the 
Resolution, but would leave open the possibility of a further dispute. 

For the foregoing reasons, the Court has arrived at the conclusion that it 
has jurisdiction to assess the amount of the compensation. This cannot, 
however, be done in the present Judgment. The Albanian Government 
has not yet stated which items, if any, of the various sums claimed it con- 
tests, and the United Kingdom Government has not submitted its evidence 
with regard to them. 

The Court therefore considers that further proceedings on this subject 
are necessary; the order and time-limits of these proceedings will be fixed 
by the Order of this date.® 

In the second part of the Special Agreement, the following question is 
submitted to the Court: 

(2) Has the United Kingdom under international law violated the 
sovereignty of the Albanian People’s Republic by reason of the acts of 
the Royal Navy in Albanian waters on the 22nd October and on the 
12th and 13th November 1946 and is there any duty to give satis- 
faction ? 

The Court will first consider whether the sovereignty of Albania was 
violated by reason of the acts of the British Navy in Albanian waters on 
October 22nd, 1946. 

On May 15th, 1946, the British cruisers Orion and Superb, while passing 
southward through the North Corfu Channel, were fired at by an Albanian 


5 Order of April 9, 1949. I.C.J. Reports, 1949, p. 171. 
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battery in the vicinity of Saranda. It appears from the report of the com- 
manding naval officer dated May 29th, 1946, that the firing started when 
the ships had already passed the battery and were moving away from it; 
that from 12 to 20 rounds were fired; that the firing lasted 12 minutes and 
ceased only when the ships were out of range; but that the ships were not 
hit although there were a number of ‘‘shorts’’ and of ‘‘overs.’’ An Alba- 
nian note of May 21st states that the Coastal Commander ordered a few 
shots to be fired in the direction of the ships ‘‘in accordance with a General 
Order founded on international law.’’ 

The United Kingdom Government at once protested to the Albanian Gov- 
ernment, stating that innocent passage through straits is a right recognized 
by international law. There ensued a diplomatic correspondence in which 
the Albanian Government asserted that foreign warships and merchant 
vessels had no right to pass through Albanian territorial waters without 
prior notification to, and the permission of, the Albanian authorities. This 
view was put into effect by a communication of the Albanian Chief of Staff, 
dated May 17th, 1946, which purported to subject the passage of foreign 
warships and merchant vessels in Albanian territorial waters to previous 
notification to and authorization by the Albanian Government. The diplo- 
matic correspondence continued, and culminated in a United Kingdom note 
of August 2nd, 1946, in which the United Kingdom Government maintained 
its view with regard to the right of innocent passage through straits form- 
ing routes for international maritime traffic between two parts of the high 
seas. The note ended with the warning that if Albanian coastal batteries 
in the future opened fire on any British warship passing through the Corfu 
Channel, the fire would be returned. 

The contents of this note were, on August Ist, communicated by the Brit- 
ish Admiralty to the Commander-in-Chief, Mediterranean, with the instruc- 
tion that he should refrain from using the Channel until the note had been 
presented to the Albanian Government. On August 10th, he received from 
the Admiralty the following telegram: ‘‘The Albanians have now received 
the note. North Corfu Strait may now be used by ships of your fleet, but 
only when essential and with armament in fore and aft position. If coastal 
guns fire at ships passing through the Strait, ships should fire back.’’ On 
September 21st, the following telegram was sent by the Admiralty to the 
Commander-in-Chief, Mediterranean: ‘‘Establishment of diplomatic rela- 
tions with Albania is again under consideration by His Majesty’s Govern- 
ment who wish to know whether the Albanian Government have learnt to 
behave themselves. Information is requested whether any ships under your 
command have passed through the North Corfu Strait since August and, if 
not, whether you intend them to do so shortly.’” The Commander-in-Chief 
answered the next day that his ships had not done so yet, but that it was his 
intention that Mauritius and Leander and two destroyers should do so when 
they departed from Corfu on October 22nd. 
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It was in such circumstances that these two cruisers together with the 
destroyers Saumarez and Volage were sent through the North Corfu Strait 
on that date. 

The Court will now consider the Albanian contention that the United 
Kingdom Government violated Albanian sovereignty by sending the war- 
ships through this Strait without the previous authorization of the Albanian 
yovernment. 

It is, in the opinion of the Court, generally recognized and in accordance 
with international custom that States in time of peace have a right to send 
their warships through straits used for international navigation between 
two parts of the high seas without the previous authorization of a coastal 
State, provided that the passage is innocent. Unless otherwise prescribed 
in an international convention, there is no right for a coastal State to pro- 
hibit such passage through straits in time of peace. 

The Albanian Government does not dispute that the North Corfu Chan- 
nel is a strait in the geographical sense; but it denies that this Channel be- 
longs to the class of international highways through which a right of passage 
exists, on the grounds that it is only of secondary importance and not even 
a necessary route between two parts of the high seas, and that it is used 
almost exclusively for local traffic to and from the ports of Corfu and 
Saranda. 

It may be asked whether the test is to be found in the volume of traffic 
passing through the Strait or in its greater or lesser importance for inter- 
national navigation. But in the opinion of the Court the decisive criterion 
is rather its geographical situation as connecting two parts of the high seas 
and the fact of its being used for international navigation. Nor can it be 
decisive that this Strait is not a necessary route between two parts of the 
high seas, but only an alternative passage between the Aegean and the 
Adriatic Seas. It has nevertheless been a useful route for international 
maritime traffic. In this respect, the Agent of the United Kingdom Govern- 
ment gave the Court the following information relating to the period from 
April Ist, 1936, to December 31st, 1937: ‘‘ The following is the total number 
of ships putting in at the Port of Corfu after passing through or just before 
passing through the Channel. During the period of one year nine months, 
the total number of ships was 2,884. The flags of the ships are Greek, 
Italian, Roumanian, Yugoslav, French, Albanian and British. Clearly, 
very small vessels are included, as the entries for Albanian vessels are high, 
and of course one vessel may make several journeys, but 2,884 ships for a 
period of one year nine months is quite a large figure. These figures relate 
to vessels visited by the Customs at Corfu and so do not include the large 
number of vessels which went through the Strait without calling at Corfu 
at all.’’ There were also regular sailings through the Strait by Greek 
vessels three times weekly, by a British ship fortnightly, and by two Yugo- 
slav vessels weekly and by two others fortnightly. The Court is further 
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informed that the British Navy has regularly used this Channel for eighty 
years or more, and that it has also been used by the navies of other States. 

One fact of particular importance is that the North Corfu Channel con- 
stitutes a frontier between Albania and Greece, that a part of it is wholly 
within the territorial waters of these States, and that the Strait is of special 
importance to Greece by reason of the traffic to and from the port of Corfu. 

Having regard to these various considerations, the Court has arrived at 
the conclusion that the North Corfu Channel should be considered as be- 
longing to the class of international highways through which passage can- 
not be prohibited by a coastal State in time of peace. 

On the other hand, it is a fact that the two coastal States did not main- 
tain normal relations, that Greece had made territorial claims precisely 
with regard to a part of Albanian territory bordering on the Channel, that 
Greece had declared that she considered herself technically in a state of war 
with Albania, and that Albania, invoking the danger of Greek incursions, 
had considered it necessary to take certain measures of vigilance in this 
region. The Court is of opinion that Albania, in view of these exceptional 
circumstances, would have been justified in issuing regulations in respect of 
the passage of warships through the Strait, but not in prohibiting such pas- 
sage or in subjecting it to the requirement of special authorization. 

For these reasons the Court is unable to accept the Albanian contention 
that the Government of the United Kingdom has violated Albanian sover- 
eignty by sending the warships through the Strait without having obtained 
the previous authorization of the Albanian Government. 

In these circumstances, it is unnecessary to consider the more general 
question, much debated by the Parties, whether States under international 
law have a right to send warships in time of peace through territorial waters 
not ineluded in a strait. 

The Albanian Government has further contended that the sovereignty 
of Albania was violated because the passage of the British warships on Oc- 
tober 22nd, 1946, was not an innocent passage. The reasons advanced in 
support of this contention may be summed up as follows: The passage was 
not an ordinary passage, but a political mission; the ships were manoeuver- 
ing and sailing in diamond combat formation with soldiers on board; the 
position of the guns was not consistent with innocent passage; the vessels 
passed with crews at action stations; the number of the ships and their 
armament surpassed what was necessary in order to attain their object and 
showed an intention to intimidate and not merely to pass; the ships had 
received orders to observe and report upon the coastal defences and this 
order was carried out. 

It is shown by the Admiralty telegram of September 21st, cited above, 
and admitted by the United Kingdom Agent, that the object of sending 
the warships through the Strait was not only to carry out a passage for pur- 
poses of navigation, but also to test Albania’s attitude. As mentioned 
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above, the Albanian Government, on May 15th, 1946, tried to impose by 
means of gunfire its view with regard to the passage. As the exchange of 
diplomatic notes did not lead to any clarification, the Government of the 
United Kingdom wanted to ascertain by other means whether the Alba- 
nian Government would maintain its illegal attitude and again impose its 
view by firing at passing ships. The legality of this measure taken by the 
Government of the United Kingdom cannot be disputed, provided that it 
was carried out in a manner consistent with the requirements of interna- 
tional law. The ‘‘mission’’ was designed to affirm a right which had been 
unjustly denied. The Government of the United Kingdom was not bound 
to abstain from exercising its right of passage, which the Albanian Gov- 
ernment had illegally denied. 

It remains, therefore, to consider whether the manner in which the pas- 
sage was carried out was consistent with the principle of innocent passage 
and to examine the various contentions of the Albanian Government in s 
far as they appear to be relevant. 

When the Albanian coastguards at St. George’s Monastery reported that 
the British warships were sailing in combat formation and were manoeuver- 
ing, they must have been under a misapprehension. It is shown by the 
evidence that the ships were not proceeding in combat formation, but in 
line, one after the other, and that they were not manoeuvering until after 
the first explosion. Their movements thereafter were due to the explosions 
and were made necessary in order to save human life and the mined ships. 
It is shown by the evidence of witnesses that the contention that soldiers 
were on board must be due to a misunderstanding probably arising from 
the fact that the two cruisers carried their usual detachment of marines. 

It is known from the above-mentioned order issued by the British Ad- 
miralty on August 10th, 1946, that ships, when using the North Corfu 
Strait, must pass with armament in fore and aft position. That this order 
was carried out during the passage on October 22nd is stated by the Com- 
mander-in-Chief, Mediterranean, in a telegram of October 26th to the Ad- 
miralty. The guns were, he reported, ‘‘trained fore and aft, which is their 
normal position at sea in peace time, and were not loaded.’’ It is con- 
firmed by the commanders of Saumarez and Volage that the guns were in 
this position before the explosions. The navigating officer on board Maw- 
ritwus explained that all guns on that cruiser were in their normal stowage 
position. The main guns were in the line of the ship, and the anti-aircraft 
guns were pointing outwards and up into the air, which is the normal posi- 
tion of these guns on a cruiser both in harbor and at sea. In the light of 
this evidence, the Court cannot accept the Albanian contention that the 
position of the guns was inconsistent with the rules of innocent passage. 

In the above-mentioned telegram of October 26th, the Commander-in- 
Chief reported that the passage ‘‘was made with ships at action stations in 
order that they might be able to retaliate quickly if fired upon again.’’ In 
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view of the firing from the Albanian battery on May 15th, this measure of 
precaution cannot, in itself, be regarded as unreasonable. But four war- 
ships—two cruisers and two destroyers—passed in this manner, with crews 
at action stations, ready to retaliate quickly if fired upon. They passed 
one after another through this narrow channel, close to the Albanian coast, 
at a time of political tension in this region. The intention must have been, 
not only to test Albania’s attitude, but at the same time to demonstrate 
such force that she would abstain from firing again on passing ships. Hav- 
ing regard, however, to all the circumstances of the case, as described above, 
the Court is unable to characterize these measures taken by the United King- 
dom authorities as a violation of Albania’s sovereignty. 

The Admiralty Chart, Annex 21 to the Memorial, shows that coastal de- 
fences in the Saranda region had been observed and reported. In a report 
of the commander of Volage, dated October 23rd, 1946—a report relating 
to the passage on the 22nd—it is stated: ‘‘The most was made of the oppor- 
tunities to study Albanian defences at close range. These included, with 
reference to XCU .. .’’—and he then gives a description of some coastal 
defences. 

In accordance with Article 49 of the Statute of the Court and Article 54 
of its Rules, the Court requested the United Kingdom Agent to produce 
the documents referred to as XCU for the use of the Court. Those docu- 
ments were not produced, the Agent pleading naval secrecy ; and the United 
Kingdom witnesses declined to answer questions relating to them. It is not 
therefore possible to know the real content of these naval orders. The 
Court cannot, however, draw from this refusal to produce the orders any 
conclusions differing from those to which the actual events gave rise. The 
United Kingdom Agent stated that the instructions in these orders related 
solely to the contingency of shots being fired from the coast—which did not 
happen. If it is true, as the commander of Volage said in evidence, that 
the orders contained information concerning certain positions from which 
the British warships might have been fired at, it cannot be deduced there- 
from that the vessels had received orders to reconnoitre Albanian coastal 
defences. Lastly, as the Court has to judge of the innocent nature of the 
passage, it cannot remain indifferent to the fact that, though two warships 
struck mines, there was no reaction, either on their part or on that of the 
cruisers that accompanied them. 

With regard to the observations of coastal defences made after the explo- 
sions, these were justified by the fact that two ships had just been blown up 
and that, in this critical situation, their commanders might fear that they 
would be fired on from the coast, as on May 15t 

Having thus examined the various contentions of the Albanian Govern- 
ment in so far as they appear to be relevant, the Court has arrived at the 
conclusion that the United Kingdom did not violate the sovereignty of 
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Albania by reason of the acts of the British Navy in Albanian waters on 
October 22nd, 1946. 

In addition to the passage of the United Kingdom warships on October 
22nd, 1946, the second question in the Special Agreement relates to the acts 
of the Royal Navy in Albanian waters on November 12th and 13th, 1946. 
This is the minesweeping operation called ‘‘Operation Retail’’ by the 
Parties during the proceedings. This name will be used in the present 
Judgment. 

After the explosions of October 22nd, the United Kingdom Government 
sent a note to the Albanian Government, in which it announced its inten- 
tion to sweep the Corfu Channel shortly. The Albanian reply, which was 
received in London on October 31st, stated that the Albanian Government 
would not give its consent to this unless the operation in question took place 
outside Albanian territorial waters. Meanwhile, at the United Kingdom 
Government’s request, the International Central Mine Clearance Board 
decided, in a resolution of November Ist, 1946, that there should be a 
further sweep of the Channel, subject to Albania’s consent. The United 
Kingdom Government having informed the Albanian Government, in a 
communication of November 10th, that the proposed sweep would take place 
on November 12th, the Albanian Government replied on the 11th, protest- 
ing against this ‘‘unilateral decision of His Majesty’s Government.’’ It 
said it did not consider it inconvenient that the British fleet should under- 
take the sweeping of the channel of navigation, but added that, before 
sweeping was carried out, it considered it indispensable to decide what area 
of the sea should be deemed to constitute this channel, and proposed the 
establishment of a Mixed Commission for the purpose. It ended by saying 
that any sweeping undertaken without the consent of the Albanian Govern- 
ment outside the channel thus constituted, 7.e., inside Albanian territorial 
waters where foreign warships have no reason to sail, could only be consid- 
ered as a deliberate violation of Albanian territory and sovereignty. 

After this exchange of notes, ‘‘Operation Retail’’ took place on November 
12th and 13th. Commander Mestre, of the French Navy, was asked to at- 
tend as observer, and was present at the sweep on November 13th. The 
operation was carried out under the protection of an important covering 
force composed of an aircraft carrier, cruisers and other war vessels. This 
covering force remained throughout the operation at a certain distance to 
the west of the Channel, except for the frigate St. Bride’s Bay, which was 
stationed in the Channel south-east of Cape Kiephali. The sweep began in 
the morning of November 13th, at about 9 o’clock, and ended in the after- 
noon near nightfall. The area swept was in Albanian territorial waters, 
and within the limits of the channel previously swept. 

The United Kingdom Government does not dispute that ‘‘Operation Re- 
tail’’ was carried out against the clearly expressed wish of the Albanian 
Government. It recognizes that the operation had not the consent of the 
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international mine clearance organizations, that it could not be justified as 
the exercise of a right of innocent passage, and lastly that, in principle, 
international law does not allow a State to assemble a large number of war- 
ships in the territorial waters of another State and to carry out minesweep- 
ing in those waters. The United Kingdom Government states that the 
operation was one of extreme urgency, and that it considered itself entitled 
to carry it out without anybody’s consent. 

The United Kingdom Government put forward two reasons in justifica- 
tion. First, the Agreement of November 22nd, 1945, signed by the Gov- 
ernments of the United Kingdom, France, the Soviet Union and the United 
States of America, authorizing regional mine clearance organizations, such 
as the Mediterranean Zone Board, to divide the sectors in their respective 
zones amongst the States concerned for sweeping. Relying on the cireum- 
stance that the Corfu Channel was in the sector allotted to Greece by the 
Mediterranean Zone Board on November 5th, 7.e., before the signing of the 
above-mentioned Agreement, the United Kingdom Government put forward 
a permission given by the Hellenic Government to resweep the navigable 
channel. 

The Court does not consider this argument convincing. 

It must be noted that, as the United Kingdom Government admits, the 
need for resweeping the Channel was not under consideration in November 
1945; for previous sweeps in 1944 and 1945 were considered as having ef- 
fected complete safety. As a consequence, the allocation of the sector in 
question to Greece, and, therefore, the permission of the Hellenic Govern- 
ment which is relied on, were both of them merely nominal. It is also to 
be remarked that Albania was not consulted regarding the allocation to 
Greece of the sector in question, despite the fact that the Channel passed 
through Albanian territorial waters. 

But, in fact, the explosions of October 22nd, 1946, in a channel declared 
safe for navigation, and one which the United Kingdom Government, more 
than any other government, had reason to consider safe, raised quite a dif- 
ferent problem from that of a routine sweep carried out under the orders 
of the mine clearance organizations. These explosions were suspicious; they 
raised a question of responsibility. 

Accordingly, this was the ground on which the United Kingdom Govern- 
ment chose to establish its main line of defence. According to that Govern- 
ment, the corpora delicti must be secured as quickly as possible, for fear 
they should be taken away, without leaving traces, by the authors of the 
minelaying or by the Albanian authorities. This justification took two 
distinct forms in the United Kingdom Government’s arguments. It was 
presented first as a new and special application of the theory of interven- 
tion, by means of which the State intervening would secure possession of 
evidence in the territory of another State, in order to submit it to an inter- 
national tribunal and thus facilitate its task. 
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The Court cannot accept such a line of defence. The Court can only re- 
gard the alleged right of intervention as the manifestation of a policy of 
force, such as has, in the past, given rise to most serious abuses and such as 
eannot, whatever be the present defects in international organization, find 
a place in international law. Intervention is perhaps still less admissible 
in the particular form it would take here; for, from the nature of things, 
it would be reserved for the most powerful States, and might easily lead to 
perverting the administration of international justice itself. 

The United Kingdom Agent, in his speech in reply, has further classified 
‘‘Operation Retail’? among methods of self-protection or self-help. The 
Court cannot accept this defence either. Between independent States, re- 
spect for territorial sovereignty is an essential foundation of international 
relations. The Court recognizes that the Albanian Government’s complete 
failure to carry out its duties after the explosions, and the dilatory nature 
of its diplomatic notes, are extenuating circumstances for the action of the 
United Kingdom Government. But to ensure respect for international law, 
of which it is the organ, the Court must declare that the action of the Brit- 
ish Navy constituted a violation of Albanian sovereignty. 

This declaration is in accordance with the request made by Albania 
through her Counsel, and is in itself appropriate satisfaction. 

The method of carrying out ‘‘Operation Retail’’ has also been criticized 
by the Albanian Government, the main ground of complaint being that the 
United Kingdom, on that occasion, made use of an unnecessarily large dis- 
play of force, out of proportion to the requirements of the sweep. The 
Court thinks that this criticism is not justified. It does not consider that 
the action of the British Navy was a demonstration of force for the purpose 
of exercising political pressure on Albania. The responsible naval com- 
mander, who kept his ships at a distance from the coast, cannot be re- 
proached for having employed an important covering force in a region 
where twice within a few months his ships had been the object of serious 
outrages. 


FoR THESE REASONS, 

THE Court, 

on the first question put by the Special Agreement of March 25th, 1948, 
by eleven votes to five, 


Gives judgment that the People’s Republic of Albania is responsible 
under international law for the explosions which occurred on October 22nd, 
1946, in Albanian waters, and for the damage and loss of human life that 
resulted therefrom; and 


by ten votes to six, 
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Reserves for further consideration the assessment of the amount of com- 
pensation and regulates the procedure on this subject by an Order dated 
this day ; 

on the second question put by the Special Agreement of March 25, 1948, 

by fourteen votes to two, 


Gives judgment that the United Kingdom did not violate the sovereignty 
of the People’s Republic of Albania by reason of the acts of the British 
Navy in Albanian waters on October 22nd, 1946; and 


unanimously, 


Gives judgment that by reason of the acts of the British Navy in Alba- 
nian waters in the course of the Operation of November 12th and 13th, 
1946, the United Kingdom violated the sovereignty of the People’s Republic 
of Albania, and that this declaration by the Court constitutes in itself ap- 
propriate satisfaction. 

Done in French and English, the French text being authoritative, at the 
Peace Palace, The Hague, this ninth day of April, one thousand nine hun- 
dred and forty-nine, in three copies, one of which will be placed in the 
archives of the Court and the others transmitted to the Government of the 
United Kingdom of Great Britain and Northern Ireland and of the People’s 
Republic of Albania respectively. 

(Signed) J. G. GUERRERO, 


Acting President. 
(Signed) E. Hampro, 
Registrar. 
[Digests of the separate opinions follow. | 


Judge BaspEevanT, President of the Court, concurred in the operative 
part of the Judgment, but disagreed with the reasons given by the Court 
in support of its jurisdiction to assess the amount of compensation, stating 
that other reasons were, in his opinion, more decisive. 

Judge Zoriéié declared that he was unable to agree either with the opera- 
tive clause or with the reasons for the Judgment in the part relating to Al- 
bania’s responsibility ; the arguments submitted, and the facts established 
are not such as to convince him that the Albanian Government was, or ought 
to have been, aware, before November 13th, 1946, of the existence of the 
minefield discovered on that date. On the one hand, the attitude adopted by 
a government when confronted by certain facts varies according to the cir- 
cumstances, to its mentality, to the means at its disposal and to its experi- 
ence in the conduct of public affairs. But it has not been contested that, 
in 1946, Albania had a new Government possessing no experience in inter- 
national practice. It is therefore difficult to draw any inferences whatever 
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Again, the conclusion of the Experts that the operation 


from its attitude. 
of laying the mines must have been seen is subject to an express reserva- 


tion: it would be necessary to assume the realization of several conditions, 
in particular the maintenance of normal look-out posts at Cape Kiephali, 
Denta Point and San Giorgio Monastery, and the existence of normal 


weather conditions at the date. But the Court knows neither the date on 
which the mines were laid nor the weather conditions prevailing on that 
date. Furthermore, no — has been furnished of the presence of a look- 


out post on Denta Point, though that, according to the Experts, would have 


would necessarily have observed the mine-laying. 


been the only post which 


On the other hand, the remaining posts would merely have been 
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mine and Cape Kiephali was several kilometres away from it. As a result, 
etures and presumptions, the 
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international law. 
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raised by the dispute: (A) the law which the 


importance of oo of force and of pt to the exer 
cise of the rights of states; (C) the new conception of t soverelgnty or 


states; (D) the rion aspects of the responsibility of states presented in 


the dispute; (E) the present position of 

merchant ships and warships of one state through the territorial waters of 

another state ia also through straits; (F') intervention, acts of force, viola- 

tions of sovereignty; (G@) misuse of right. These questions belong to th 

new international law, which is founded on social interdependence and 
s 
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which has arisen in consequence of the profound changes which have taken 


place in international relations. 
Citing Resolution 171 of the General Assembly of 1947, Judge Alvarez 
stated: (A) It is the function of the Court not only to declare existing law 


but to modify it or create new law in the light of new conditions; (B) Law 


and politics are not antagonistic; law is to a large extent the effect of poli- 
tics ; polities and public opinion have a great influence on the exercise of the 
rights of states; force, although prohibited by the Charter of the United 
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Nations, produces legal effects in some eases; (C) Sovereignty can r 
be regarded as an absolute and individual right of every state, but because 
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ter which has to be exercised in accordance with the new international law 
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(D) States are internationally responsible not only for the preservation of 
such order in their territories as is indispensable for the accomplishment of 
their international obligations, but also for the exercise of proper vigilance. 
The responsibility of a state may be limited and also attenuated by 
circumstances. 

(E) Citing the Atlantie Charter, the Declaration and the Charter of the 
United Nations, Judge Alvarez stated that it may be accepted today that 
passage through the territorial sea of a state or through straits situated 
therein and also through straits of an international character is not a simple 
tolerance, but is a right possessed by merchant ships belonging to other 
states. In the case of warships, they may effect an innocent passage through 
straits forming an international highway between two free seas; in other 
cases the coastal states are entitled to regulate the passage especially with 
a view to the protection of their own security or interests, but they are not 
entitled to forbid it. Warships only enjoy an unrestricted right of passage 
when they are engaged in an international mission assigned to them by the 
United Nations. 

(F) The intervention of a state in the internal or external affairs of 
another, as well as other acts of force and threats of force, have long been 
condemned and are expressly forbidden by the United Nations Charter. 
The mine-sweeping operation of the British ships in Corfu Strait was in 
fact a violation of Albanian sovereignty and not a justifiable act of self-help. 

(G) A right may not be exercised to the prejudice of others. This 
principle, which is contained in certain civil codes, should be carried over 
into international law by virtue of the law of social interdependence. The 
misuse of a right, in the same way as responsibility, admits of extenuating 
circumstances. 

Judge WINIARSEI, in a separate dissenting opinion, stated that the Alba- 
nian Government could not be held responsible on the ground that it had 
knowledge of the mine-laying, since this fact was not definitely proven; but 
the Albanian Government might be considered responsible under interna- 
tional law on the ground of negligence, inasmuch as that government, while 
protesting the passage of foreign vessels through her territorial waters, did 
not take what could be considered as measures of appropriate protection 
against alleged danger of incursions, infiltrations, etc.; did not make a pro- 
test against the laying of the mine-field in its territorial waters; and did 
not make an inquiry into the causes of the explosion for the purpose of as- 
certaining and bringing to justice the authors of the act. 

He further held that the Court does not have jurisdiction to assess the 
amount of compensation due to the United Kingdom, on the ground that 
the Special Agreement, which does not request to Court to assess the 
amount of reparations, put an end to the proceedings instituted by uni- 
lateral application and, as regards the submissions of the parties, is to be 
treated as independent of the application and intended to replace it. 
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Judge Bapaw! PasHa, in a separate dissenting opinion, held that Albania 
could not be held responsible either because of knowledge of the mine- 
laying or because of negligence in supervising its territorial waters. A\l- 
bania’s knowledge of the mine-laying was not proven by the facts. Inter- 
national law does not impose upon states a general obligation of exercising 
reasonable vigilance along their coasts. Judge Badawi Pasha questioned 
whether foreseeing the laying of mines should be considered as a normal 
obligation and whether international law lays down an obligation of watch- 
fulness suitable for preventing or observing such mine-laying. He also 
dissented from the Court’s assertion of jurisdiction to assess compensation, 
on the ground that the Special Agreement excludes such jurisdiction and 
amounts to a novation of the original application in the ease. 

Judge KryLov, in a separate dissenting opinion, stated that neither Al- 
bania’s connivance nor cognizance of the mine-laying had been proven; 
that likewise its failure to exercise due diligence had not been proven. In- 
ternational law does not oblige a coastal state to prevent the laying of mines 
in its territorial waters. There was no evidence of culpable negligence on 
the part of Albania. <A state cannot be condemned on the basis of proba- 
bilities. To establish international responsibility, there must be clear and 
indisputable facts, which are absent in this case. 

Judge Krylov also held that the Court has no jurisdiction to assess the 
amount of compensation due, since the Special Agreement is a complete 
restatement of the case and does not include the question of the amount of 
compensation. 

On the right of innocent passage, he stated that the passage of British 
warships through Albanian territorial waters was an abuse of the right and 
was therefore a violation of Albanian sovereignty. Albania had the right 
to regulate the passage of warships through its territorial waters, provided 
it conformed to the rules of international law. In the face of Albania’s in- 
sistence on prior authorization for such passage, British warships were 
ordered to go through the Strait and in so doing they made a reconnais- 
sance of Albanian coastal defenses, the passage being made to display 
British naval power and to intimidate the Albanian authorities. The mine- 
sweeping operation of the British Navy constituted the intervention of a 
foreign Power in the affairs of another state which did not have the means 
to repel force by force. The British defense based on the right of self-help 
is not valid. The United Nations Charter forbids such use of force or 
threat of force. The naval demonstration by the British was a direct 
threat aimed at Albania. The statement of the fact that the passage of the 
British warships and the mine-sweeping operations in Albanian territorial 
waters were a violation of Albania’s sovereignty and that Great Britain 
is internationally liable, constitutes the satisfaction which is justly due to 
Albania. 
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Judge AzEVEDO, in a separate opinion, dissented on the grounds that 
there was no convincing proof that Albania laid the mines or that a third 
state did so on its behalf; that it was also unproven that Albania knew the 
mines were laid in its territorial waters or that there was willful negligence 
on its part. Albania could have been aware of the existence of the mines 
and was under an obligation to prevent the commission of this prejudicial 
act. Even if unable to prevent the dangerous consequences, Albania was 
none the less obliged to make known the danger. The presumption of Al- 
banian knowledge is admissible. This is a case of quasi-delict; although 
the author of the act is unknown, Albania is responsible in international 
law. 

Judge Azevedo also held that the assessment of reparation is not covered 
by the terms of the Special Agreement, which constitutes a kind of novation 
replacing the original application in the case. It limits the effect of the 
Court’s decision to the recognition of responsibility, having regard to the 
essential purpose of international justice of declaring the law. 

With regard to the passage of British ships and the mine-sweeping in the 
Corfu Channel, Judge Azevedo held that the assumption that states have 
agreed to recognize a customary right of freedom of passage for warships 
through the territorial sea is not justified by the facts. A coastal state 
may require previous authorization for such passage. The situation of the 
Corfu Strait on the frontier between two states would justify further re- 
strictions as against third Powers, unless the latter were able to prove the 
existence of special navigational interests. Corfu Strait is not essential to 
international shipping. The fact of Corfu Channel being a strait cannot 
be an argument for the United Kingdom claim, but on the contrary sup- 
ports the prohibition of passage ordered by Albania, except where special 
permission was granted after notice. ; 

Even though Albania’s conduct might be regarded as wholly or partly 
unjustifiable, any intervention designed to end it and any employment of 
force against force cannot be approved. Forceful passage of a strait is not 
justifiable. In the case of the passage of British warships there was a 
manifest disproportion between the forces employed and the object in view. 
It was a naval demonstration which would not be admissible even as re- 
prisals. The main object of the mine-sweeping operation was not to protect 
shipping and provide access to local ports, but to collect evidence, to ascer- 
tain the cause of the explosions and to reveal the guilty parties. Collee- 
tion of evidence can never justify an act of intervention such as has been 
admitted. Such unilateral act is repugnant to the letter and spirit of the 
United Nations Charter. In addition to the illegality of the operation, the 
means used were excessive. 

The United Kingdom was responsible for the operations which involved 
violations of Albania’s sovereignty. Albania does not claim material repa- 
rations, but the application of a moral sanction. Under the Special Agree- 
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ment money reparations have not been demanded and cannot be granted. 
The sanction is the declaration in the judgment that the conduct of the 
United Kingdom was contrary to international law. 

Dr. Eter (Czechoslovakia), Judge ad hoc, in a separate dissenting opin- 
ion, stated that (1) The explosion of Oct. 22, 1946, was an international 
crime very close to an act of terrorism as defined by the unratified Conven- 
tion for the Prevention and Punishment of Terrorism of Nov. 16, 1937; it 
was prepared, organized and carried out to disturb the peace in the Adriatic 
and the relations between Great Britain and Albania; the International 
Court of Justice is not a criminal court, and the Special Agreement did not 
ask it to decide whether Albania had committed a crime or participated in 
it as an accomplice; (2) Albania was entitled to have the British accusation 
that she laid the mines explicitly contradicted; (3) Albania’s participation 
or collusion in the laying of the mines was not proven and the Court was 
bound to state in express terms that the complicity or participation of Al- 
bania, by whatever agency effected, had not been established; (4) To estab- 
lish Albania’s responsibility for failure to take action with regard to the 
mine-fields it would have been necessary to prove (a) her knowledge of 
their existence and (b) her ability to notify their existence or warn the 
ships. There was no direct evidence of Albania’s cognizance of the mine- 
fields. 

Dr. Eéer held that it is a legal presumption that a state behaves in con- 
formity with international law, which presumption may be rebutted; but 
it is not possible to rebut the presumption of legal conduct by another pre- 
sumption. The Albanian Government’s knowledge of the mine-laying has 
not been judicially established, but is really a presumption of fact which 
is not sufficient to rebut the legal presumption of international law accord- 
ing to which states act in conformity with international law; even admitting 
the conclusion that Albania knew of the mine-laying, the facts determining 
her duty to take action were not discussed during the proceedings and have 
not been established. The judgment should expressly state that the re- 
sponsibility of a state assumes either malice or negligence on its part. 

The Court does not have competence to assess the amount of compensa- 
tion, since the Special Agreement only asks for a declaratory judgment and 
does not ask the Court to condemn a party to make a certain payment. 

Dr. Eéer further held that at the time of the incident, there was no defi- 
nite rule of international law regarding the right of innocent passage for 
warships. In such a case the general rule in dubio pro reo must be applied 
by analogy. Great Britain’s refusal to produce the official order for the 
passage of the ships through the strait gives rise to suspicions as to her in- 
tentions with regard to the passage, but this presumption cannot rebut the 
presumption of her legitimate intentions. In the absence of judicial proof 
to the contrary, the passage was not of an offensive character such as would 
amount to a violation of Albanian sovereignty. The British mine-sweeping 
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operation was an intervention, if not in the political, at least in the police 
or legal sense. The British Navy substituted itself for the Albanian police 
or judicial authorities in performing an act which was quasi-judicial or 
police inquiry in Albanian territorial waters, an act strictly prohibited by 
international law. 

The judgment should refer to Art. 2, par. 4, and Art. 42 of the Charter, 
which is the true international law, having its source in the new require- 
ments of international life and the juridical conscience of the peoples. 
The supreme task of the International Court of Justice is to contribute to 
the technical development of international law and promote peaceful rela- 
tions between states of the world and thus help to maintain peace. 


[ Annexes 1 and 2 of Judgment not printed here. | 


REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE UNITED 
Nations. I.C.J. Reports, 1949, p. 174. 
International Court of Justice, Advisory Opinion, April 11, 1949. 


Injuries suffered by agents of United Nations in course of performance 
of duties—Damage to United Nations—Damage to agents.—Capacity of 
United Nations to bring claims for reparation due in respect of both.— 
International personality of United Nations—Capacity as necessary impli- 
cation arising from Charter and activities of United Nations.—Functional 
protection of agents——Claim against a Member of the United Nations.— 
Claim against a non-member.—Reconciliation of claim by national State 
and claim by United Nations—Claim by United Nations against agent’s 
national State. 


Present: President BASDEVANT; Vice-President GUERRERO; Judges ALVAREZ, 
FaBELA, HACKWoRTH, WINIARSKI, Zoriéi¢é, De VisscHer, Sir Arnold 
McNair, KLAEsTAD, BADAWI PasHa, Kry.Lov, Reap, Hsu Mo, AzEvEpo. 


THE Court, 
composed as above, 
gives the following advisory opinion: 


On December 8rd, 1948, the General Assembly of the United Nations 
adopted the following Resolution : 


Whereas the series of tragic events which have lately befallen agents 
of the United Nations engaged in the performance of their duties raises, 
with greater urgency than ever, the question of the arrangements to be 
made by the United Nations with a view to ensuring to its agents the 
fullest measure of protection in the future and ensuring that reparation 
be made for the injuries suffered ; and 

Whereas it is highly desirable that the Secretarv-General should be 
able to act without question as efficaciously as possible with a view to 
obtaining any reparation due; therefore 
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The General Assembly 


Decides to submit the following legal questions to the International 
Court of Justice for an advisory opinion: 

‘‘T. In the event of an agent of the United Nations in the perform- 
ance of his duties suffering injury in circumstances involving the re- 
sponsibility of a State, has the United Nations, as an Organization, the 
capacity to bring an international claim against the responsible de jure 
or de facto government with a view to obtaining the reparation due in 
respect of the damage caused (a) to the United Nations, (b) to the 
victim or to persons entitled through him? 

Il. Inthe event of an affirmative reply on point I (0), how is action 
by the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national?”’ 

Instructs the Secretary-General, after the Court has given its opin- 
ion, to prepare proposals in the light of that opinion, and to submit 
them to the General Assembly at its next regular session. 

The first question asked of the Court is as follows: 

In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsi- 
bility of a State, has the United Nations, as an Organization, the ca- 
pacity to bring an international claim against the responsible de jure 
or de facto government with a view to obtaining the reparation due in 
respect of the damage caused (a) to the United Nations, (b) to the 
victim or to persons entitled through him? 


It will be useful to make the following preliminary observations: 


(a) The Organization of the United Nations will be referred to usually, 
but not invariably, as ‘‘the Organization.’’ 

(b) Questions I (a) and I (b) refer to ‘‘an international claim against 
the responsible de jure or de facto government.’’ The Court understands 
that these questions are directed to claims against a State, and will, there- 
fore, in this opinion, use the expression ‘‘State’’ or ‘‘defendant State.”’ 

(c) The Court understands the word ‘‘agent’’ in the most liberal sense, 
that is to say, any person who, whether a paid official or not, and whether 
permanently employed or not, has been charged by an organ of the Organi- 
zation with carrying out, or helping to carry out, one of its functions—in 
short, any person through whom it acts. 

(d) As this question assumes au injury suffered in such circumstances 
as to involve a State’s responsibility, it must be supposed, for the purpose 
of this Opinion, that the damage results from a failure by the State to per- 
form obligations of which the purpose is to protect the agents of the Or- 
ganization in the performance of their duties. 

(e) The position of a defendant State which is not a member of the Or- 
ganization is dealt with later, and for the present the Court will assume 
that the defendant State is a Member of the Organization. 
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The questions asked of the Court relate to the ‘‘capacity to bring an in- 
ternational claim’’; accordingly, we must begin by defining what is meant 
by that capacity, and consider the characteristics of the Organization, so as 
to determine whether, in general, these characteristics do, or do not, include 
for the Organization a right to present an international claim. 

Competence to bring an international claim is, for those possessing it, 
the capacity to resort to the customary methods recognized by international 
law for the establishment, the presentation and the settlement of claims. 
Among these methods may be mentioned protest, request for an enquiry, 
negotiation, and request for submission to an arbitral tribunal or to the 
Court in so far as this may be authorized by the Statute. 

This capacity certainly belongs to the State; a State can bring an inter- 
national claim against another State. Such a claim takes the form of a 
claim between two political entities, equal in law, similar in form, and both 
the direct subjects of international law. It is dealt with by means of nego- 
tiation, and cannot, in the present state of the law as to international juris- 
diction, be submitted to a tribunal, except with the consent of the States 
coneerned. ‘ 

When the Organization brings a claim against one of its Members, this 
claim will be presented in the same manner, and regulated by the same 
procedure. It may, when necessary, be supported by the political means 
at the disposal of the Organization. In these ways the Organization would 
find a method for securing the observance of its rights by the Member 
against which it has a claim. 

But, in the international sphere, has the Organization such a nature as 
involves the capacity to bring an international claim? In order to answer 
this question, the Court must first enquire whether the Charter has given 
the Organization such a position that it possesses, in regard to its Members, 
rights which it is entitled to ask them to respect. In other words, does the 
Organization possess international personality? This is no doubt a doce- 
trinal expression, which has sometimes given rise to controversy. But it 
will be used here to mean that if the Organization is recognized as having 
that personality, it is an entity capable of availing itself of obligations in- 
cumbent upon its Members. 

To answer this question, which is not settled by the actual terms of the 
Charter, we must consider what characteristics it was intended thereby 
to give to the Organization. 

The subjects of law in any legal system are not necessarily identical in 
their nature or in the extent of their rights, and their nature depends upon 
the needs of the community. Throughout its history, the development of 
international law has been influenced by the requirements of international 
life, and the progressive increase in the collective activities of States has 
already given rise to instances of action upon the international plane by 
certain entities which are not States. This development culminated in 
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the establishment in June 1945 of an international organization whose 
purposes and principles are specified in the Charter of the United Nations. 
But to achieve these ends the attribution of international personality is 
indispensable. 

The Charter has not been content to make the Organization created by 
it merely a centre ‘‘for harmonizing the actions of nations in the attain- 
ment of these common ends’’ (Article 1, para. 4). It has equipped that 
centre with organs, and has given it special tasks. It has defined the posi- 
tion of the Members in relation to the Organization by requiring them to 
give it every assistance in any action undertaken by it (Article 2, para. 
5), and to accept and carry out the decisions of the Security Council; by 
authorizing the General Assembly to make recommendations to the Mem- 
bers; by giving the Organization legal capacity and privileges and im- 
munities in the territory of each of its Members; and by providing for 
the conclusion of agreements between the Organization and its Members. 
Practice—in particular the ¢ ion of conventions to which the Organi- 
zation is a party—has confirmed this character of the Organization, which 
occupies a position in certain respects in detachment from its Members, 
and which is under a duty to remind them, if need be, of certain obli- 
gations. It must be added that the Organization is a political body, 
charged with political tasks of an important character, and covering a 
wide field namely, the maintenance of international peace and security, 
the development of friendly relations among nations, and the achievement 
of international codperation in the solution of problems of an economic, 
social, cultural or humanitarian character (Article 1); and in dealing with 
its Members it employs political means. The ‘‘Convention on the Privi- 
leges and Immunities of the United Nations’’ of 1946 creates rights and 
duties between each of the signatories and the Organization (see, in par- 
ticular, Section 35). It is difficult to see how such a convention could 
operate except upon the international plane and as between parties pos- 
sessing international personality. 

In the opinion of the Court, the Organization was intended to exercise 
and enjoy, and is in fact exercising and enjoying, functions and rights 
which can only be explained on the basis of the possession of a large measure 
of international personality and the capacity to operate upon an inter- 
national plane. It is at present the supreme type of international organi- 
zation, and it could not carry out the intentions of its founders if it 
was devoid of international personality. It must be acknowledged that 
its Members, by entrusting certain functions to it, with the attendant 
duties and responsibilities, have clothed it with the competence required 
to enable those functions to be effectively discharged. 

Accordingly, the Court has come to the conclusion that the Organization 
is an international person. That is not the same thing as saying that it 
is a State, which it certainly is not, or that its legal personality and rights 
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and duties are the same as those of a State. Still less is it the same thing 
as saying that it is ‘‘a super-State,’’ whatever that expression may mean. 
It does not even imply that all its rights and duties must be upon the inter- 
national plane, any more than all the rights and duties of a State must be 
upon that plane. What it does mean is that it is a subject of international 
law and capable of possessing international rights and duties, and that it 
has capacity to maintain its rights by bringing international claims. 

The next question is whether the sum of the international rights of the Or- 
ganization comprises the right to bring the kind of international claim 
described in the Request for this Opinion. That is a claim against a State 
to obtain reparation in respect of the damage caused by the injury of an 
agent of the Organization in the course of the performance of his duties. 
Whereas a State possesses the totality of international rights and duties 
recognized by international law, the rights and duties of an entity such as 
the Organization must depend upon its purposes and functions as specified 
or implied in its constituent documents and developed in practice. The 
functions of the Organization are of such a character that they could not 
be effectively discharged if they involved the concurrent action, on the 
international plane, of fifty-eight or more Foreign Offices, and the Court 
concludes that the Members have endowed the Organization with capacity 
to bring international claims when necessitated by the discharge of its 
functions. 

What is the position as regards the claims mentioned in the request for 
an opinion? Question I is divided into two points, which must be con- 
sidered in turn. 

Question I (a) is as follows: 


In the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsi- 
bility of a State, has the United Nations, as an Organization, the ¢a- 
pacity to bring an international claim against the responsible de jure 
or de facto government with a view to obtaining the reparation due in 
respect of the damage caused (a) to the United Nations... ? 


The question is concerned solely with the reparation of damage caused 
to the Organization when one of its agents suffers injury at the same time. 
It cannot be doubted that the Organization has the capacity to bring an 
international claim against one of its Members which has caused injury 
to it by a breach of its international obligations towards it. The damage 
specified in Question I (a) means exclusively damage caused to the inter- 
ests of the Organization itself, to its administrative machine, to its prop- 
erty and assets, and to the interests of which it is the guardian. It is clear 
that the Organization has the capacity to bring a claim for this damage. 
As the claim is based on the breach of an international obligation on the 
part of the Member held responsible by the Organization, the Member 
cannot contend that this obligation is governed by municipal law, and the 
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Organization is justified in giving its claim the character of an interna- 
tional claim. 

When the Organization has sustained damage resulting from a breach 
by a Member of its international obligations, it is impossible to see how it 
ean obtain reparation unless it possesses capacity to bring an international 
claim. It cannot be supposed that in such an event all the Members of the 
Organization, save the defendant State, must combine to bring a claim 
against the defendant for the damage suffered by the Organization. 

The Court is not called upon to determine the precise extent of the rep- 
aration which the Organization would be entitled to recover. It may, 
however, be said that the measure of the reparation should depend upon 
the amount of the damage which the Organization has suffered as the result 
of the wrongful act or omission of the defendant State and should be 
ealeulated in accordance with the rules of international law. Amongst 
other things, this damage would include the reimbursement of any reason- 
able compensation which the Organization had to pay to its agent or to 
persons entitled through him. Again, the death or disablement of one of 
its agents engaged upon a distant mission might involve very considerable 
expenditure in replacing him. These are mere illustrations, and the Court 
cannot pretend to forecast all the kinds of damage which the Organization 


itself might sustain. 
Question I (}) is as follows: 


. . . has the United Nations, as an Organization, the capacity to bring 
an international claim . . . in respect of the damage caused... (0) 
to the victim or to persons entitled through him? 

In dealing with the question of law which arises out of Question I (bd), 
it is unnecessary to repeat the considerations which led to an affirmative 
answer being given to Question I (a). It can now be assumed that the 
Organization has the capacity to bring a claim on the international plane, 
to negotiate, to conclude a special agreement and to prosecute a claim 
before an international tribunal. The only legal question which remains 
to be considered is whether, in the course of bringing an international 
elaim of this kind, the Organization can recover ‘‘the reparation due in 
respect of the damage caused . . . to the victim. Pa 

The traditional rule that diplomatic protection is exercised by the na- 
tional State does not involve the giving of a negative answer to Question 
68). 

In the first place, this rule applies to claims brought by a State. But 
here we have the different and new case of a claim that would be brought 


by the Organization. 

In the second place, even in inter-State relations, there are important 
exceptions to the rule, for there are cases in which protection may be ex- 
ercised by a State on behalf of persons not having its nationality. 
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In the third place, the rule rests on two bases. The first is that the de- 
fendant State has broken an obligation towards the national State in respect 
of its nationals. The second is that only the party to whom an inter- 
national obligation is due can bring a claim in respect of its breach. This 
is precisely what happens when the Organization, in bringing a claim for 
damage suffered by its agent, does so by invoking the breach of an obliga- 
tion towards itself. Thus, the rule of the nationality of claims affords 
no reason against recognizing that the Organization has the right to bring 
a claim for the damage referred to in Question I (b). On the contrary, 
the principle underlying this rule leads to the recognition of this capacity 
as belonging to the Organization, when the Organization invokes, as the 
ground of its claim, a breach of an obligation towards itself. 

Nor does the analogy of the traditional rule of diplomatic protection of 
nationals abroad justify in itself an affirmative reply. It is not possible, 
by a strained use of the concept of allegiance, to assimilate the legal bond 
which exists, under Article 100 of the Charter, between the Organization 
on the one hand, and the Secretary-General and the staff on the other, to 
the bond of nationality existing between a State and its nationals. 

The Court is here faced with a new situation. The questions to which 
it gives rise can only be solved by realizing that the situation is dominated 
by the provisions of the Charter considered in the light of the principles 
of international law. 

The question lies within the limits already established; that is to say it 
presupposes that the injury for which the reparation is demanded arises 
from a breach of an obligation designed to help an agent of the Organiza- 
tion in the performance of his duties. It is not a case in which the wrongful 
act or omission would merely constitute a breach of the general obliga- 
tions of a State concerning the position of aliens; claims made under this 
head would be within the competence of the national State and not, as a 
general rule, within that of the Organization. 

The Charter does not expressly confer upon the Organization the ¢a- 
pacity to include, in its claim for reparation, damage caused to the victim 
or to persons entitled through him. The Court must therefore begin by 
enquiring whether the provisions of the Charter concerning the functions 
of the Organization, and the part played by its agents in the performance 
of those functions, imply for the Organization power to afford its agents 
the limited protection that would consist in the bringing of a claim on their 
behalf for reparation for damage suffered in such circumstances. Under 
international law, the Organization must be deemed to have those powers 
which, though not expressly provided in the Charter, are conferred upon it 
by necessary implication as being essential to the performance of its duties. 
This principle of law was applied by the Permanent Court of International 
Justice to the International Labour Organization in its Advisory Opinion 
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No. 13 of July 23rd, 1926 (Series B., No. 13, p. 18), and must be applied 
to the United Nations. 

Having regard to its purposes and functions already referred to, the 
Organization may find it necessary, and has in fact found it necessary, to 
entrust its agents with important missions to be performed in disturbed 
parts of the world. Many missions, from their very nature, involve the 
agents in unusual dangers to which ordinary persons are not exposed. 
For the same reason, the injuries suffered by its agents in these circum- 
stances will sometimes have occurred in such a manner that their national 
State would not be justified in bringing a claim for reparation on the 
ground of diplomatic protection, or, at any rate, would not feel disposed 
to do so. Both to ensure the efficient and independent performance of 
these missions and to afford effective support to its agents, the Organiza- 
tion must provide them with adequate protection. 

This need of protection for the agents of the Organization, as a condi- 
tion of the performance of its functions, has already been realized, and the 
Preamble to the Resolution of December 3rd, 1948 (supra, p. 589), shows 
that this was the unanimous view of the General Assembly. 

For this purpose, the Members of the Organization have entered into 
certain undertakings, some of which are in the Charter and others in com- 
plementary agreements. The content of these undertakings need not be 
described here; but the Court must stress the importance of the duty to 
render to the Organization ‘‘every assistance’’ which is aecepted by the 
Members in Article 2, paragraph 5, of the Charter. It must be noted that 
the effective working of the Organization—the accomplishment of its task, 
and the independence and effectiveness of the work of its agents—require 
that these undertakings should be strictly observed. For that purpose, 
it is necessary that, when an infringement occurs, the Organization should 
be able to call upon the responsible State to remedy its default, and, in 
particular, to obtain from the State reparation for the damage that the 
default may have caused to its agent. 

In order that the agent may perform his duties satisfactorily, he must 
feel that this protection is assured to him by the Organization, and that 
he may count on it. To ensure the independence of the agent, and, con- 
sequently, the independent action of the Organization itself, it is essential 
that in performing his duties he need not have to rely on any other pro- 
tection than that of the Organization (save of course for the more direct 
and immediate protection due from the State in whose territory he may 
be). In particular, he should not have to rely on the protection of his 
own State. If he had to rely on that State, his independence might well 
be compromised, contrary to the principle applied by Article 100 of the 
Charter. And lastly, it is essential that—whether the agent belongs to a 
powerful or to a weak State; to one more affected or less affected by the 
complications of international life; to one in sympathy or not in sympathy 
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with the mission of the agent—he should know that in the performance of 
his duties he is under the protection of the Organization. This assurance 
is even more necessary when the agent is stateless. 

Upon examination of the character of the functions entrusted to the Or- 
ganization and of the nature of the missions of its agents, it becomes clear 
that the capacity of the Organization to exercise a measure of functional 
protection of its agents arises by necessary intendment out of the Charter. 

The obligations entered into by States to enable the agents of the Or- 
ganization to perform their duties are undertaken not in the interest of 
the agents, but in that of the Organization. When it claims redress for 
a breach of these obligations, the Organization is invoking its own right, 
the right that the obligations due to it should be respected. On this 
ground, it asks for reparation of the injury suffered, for ‘‘it is a principle 
of international law that the breach of an engagement involves an obli- 
gation to make reparation in an adequate form’’; as was stated by the 
Permanent Court in its Judgment No. 8 of July 26th, 1927 (Series A., 
No. 9, p. 21). In claiming reparation based on the injury suffered by its 
agent, the Organization does not represent the agent, but is asserting its 
own right, the right to secure respect for undertakings entered into towards 
the Organization. 

Having regard to the foregoing considerations, and to the undeniable 
right of the Organization to demand that its Members shall fulfil the obli- 
gations entered into by them in the interest of the good working of the 
Organization, the Court is of the opinion that, in the case of a breach of 
these obligations, the Organization has the capacity to claim adequate repa- 
ration, and that in assessing this reparation it is authorized to include the 
damage suffered by the victim or by persons entitled through him. 

The question remains whether the Organization has ‘‘the capacity to 
bring an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect of the 
damage caused (a) to the United Nations, (b) to the victim or to persons 
entitled through him’’ when the defendant State is not a member of the 
Organization. 

In considering this aspect of Question I (a) and (0), it is necessary to 
keep in mind the reasons which have led the Court to give an affirmative 
answer to it when the defendant State is a Member of the Organization. 
It has now been established that the Organization has capacity to bring 
claims on the international plane, and that it possesses a right of func- 
tional protection in respect of its agents. Here again the Court is au- 
thorized to assume that the damage suffered involves the responsibility of 
a State, and it is not called upon to express an opinion upon the various 
ways in which that responsibility might be engaged. Accordingly the 
question is whether the Organization has capacity to bring a claim against 
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the defendant State to recover reparation in respect of that damage or 
whether, on the contrary, the defendant State, not being a member, is 
justified in raising the objection that the Organization lacks the capacity 
to bring an international claim. On this point, the Court’s opinion is that 
fifty States, representing the vast majority of the members of the inter- 
national community, had the power, in conformity with international law, 
to bring into being an entity possessing objective international personality, 
and not merely personality recognized by them alone, together with ¢a- 
pacity to bring international claims. 

Accordingly, the Court arrives at the conclusion that an affirmative an- 
swer should be given to Question I (a) and (b) whether or not the de- 
fendant State is a Member of the United Nations. 


Question IT is as follows: 


In the event of an affirmative reply on point I (0), how is action by 
the United Nations to be reconciled with such rights as may be pos- 
sessed by the State of which the victim is a national? 


The affirmative reply given by the Court on point I (b) obliges it now 
to examine Question II. When the victim has a nationality, cases can 
clearly occur in which the injury suffered by him may engage the interest 
both of his national State and of the Organization. In such an event, 
competition between the State’s right of diplomatic protection and the Or- 
ganization’s right of functional protection might arise, and this is the only 
ease with which the Court is invited to deal. 

In such a ease, there is no rule of law which assigns priority to the one 
or to the other, or which compels either the State or the Organization to 
refrain from bringing an international claim. The Court sees no reason 
why the parties concerned should not find solutions inspired by goodwill 
and common sense, and as between the Organization and its Members it 
draws attention to their duty to render ‘‘every assistance’’ provided by 
Article 2, paragraph 5, of the Charter. 

Although the bases of the two claims are different, that does not mean 
that the defendant State can be compelled to pay the reparation due in 
respect of the damage twice over. International tribunals are already 
familiar with the problem of a claim in which two or more national States 
are interested, and they know how to protect the defendant State in such a 
case. 

The risk of competition between the Organization and the national State 
ean be reduced or eliminated either by a general convention or by agree- 
ments entered into in each particular case. There is no doubt that in due 
course a practice will be developed, and it is worthy of note that already 
certain States whose nationals have been injured in the performance of 
missions undertaken for the Organization have shown a reasonable and co- 
operative disposition to find a practical solution. 
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The question of reconciling action by the Organization with the rights 
of a national State may arise in another way; that is to say, when the agent 
bears the nationality of the defendant State. 

The ordinary practice whereby a State does not exercise protection on 
behalf of one of its nationals against a State which regards him as its own 
national, does not constitute a precedent which is relevant here. The ac- 
tion of the Organization is in fact based not upon the nationality of the 
victim, but upon his status as agent of the Organization. Therefore it does 
not matter whether or not the State to which the claim is addressed regards 
him as its own national, because the question of nationality is not pertinent 
to the admissibility of the claim. 

In law, therefore, it does not seem that the fact of the possession of the 
nationality of the defendant State by the agent constitutes any obstacle 
to a claim brought by the Organization for a breach of obligations towards 
it occurring in relation to the performance of his mission by that agent. 


THESE REASONS, 
The Court is of opinion 


On Question I (a): 
(i) unanimously, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a Member State, the United Nations as an Organization has the capacity 
to bring an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect of the 
damage caused to the United Nations. 


(ii) unanimously, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a State which is not a member, the United Nations as an Organization 
has the capacity to bring an international claim against the responsible de 
jure or de facto government with a view to obtaining the reparation due in 
respect of the damage caused to the United Nations. 


On Question I (b) : 
(i) by eleven votes against four, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a Member State, the United Nations as an Organization has the capacity 
to bring an international claim against the responsible de jure or de facto 
government with a view to obtaining the reparation due in respect of the 
damage caused to the victim or to persons entitled through him. 


| 
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(ii) by eleven votes against four, 


That, in the event of an agent of the United Nations in the performance 
of his duties suffering injury in circumstances involving the responsibility 
of a State which is not a member, the United Nations as an Organization 
has the capacity to bring an international claim against the responsible 
de jure or de facto government with a view to obtaining the reparation due 
in respect of the damage caused to the victim or to persons entitled through 
him. 


On Question IT: 
By ten votes against five, 


When the United Nations as an Organization is bringing a claim for 
reparation of damage caused to its agent, it can only do so by basing its 
claim upon a breach of obligations due to itself; respect for this rule will 
usually prevent a conflict between the action of the United Nations and 
such rights as the agent’s national State may possess, and thus bring about 
a reconciliation between their claims; moreover, this reconciliation must 
depend upon considerations applicable to each particular case, and upon 
agreements to be made between the Organization and individual States, 
either generally or in each case. 

Done in English and French, the English text being authoritative, at 
the Peace Palace, The Hague, this eleventh day of April, one thousand nine 
hundred and forty-nine, in two copies, one of which will be placed in the 
archives of the Court and the other transmitted to the Secretary-General 
of the United Nations. 

(Signed) BASDEVANT, 
President. 


(Signed) E. Haxssro, 
Registrar. 
[Digests of the separate opinions follow. | 


Judge ALVAREZ, in a separate concurring opinion, cited Resolution 171 
of the General Assembly of 1947 and stated that: the Court has the power 
to develop international law and contribute to its creation in the face of 
new situations; the right of the United Nations as an international legal 
personality to bring an international claim in behalf of its agents against 
states causing the damage is a derogation from existing international law, 
but the states will consent to this right being attributed to the highest in- 
ternational institution. 


Judge AZEVEDO, in a separate concurring opinion, drew a distinction be 
tween the main claim and a subsidiary claim and pointed out three classes 
of United Nations agents: (1) officials of the Organization; (2) representa- 
tives of Member States; (3) experts other than U. N. officials, who per- 
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form duties for the Organization. He stated that in the case of experts 
or officials appointed directly by the Organization, regardless of national- 
ity, the Organization may make a claim without having to show denial of 
justice or exhaustion of local remedies; in the case of representatives of 
Member States or of experts appointed with regard to their nationality, 
the main claim will conform to the principle of nationality. 

Judge Bapaw! Pasna dissented from the Court’s opinion on Question I 
(b) on the grounds that: existing international law recognizes only the 
right of a State to make a claim in behalf of individuals nationals of the 
State; although provisions of the Charter create an obligation on the part 
of the Member States to protect officials and representatives of the United 
Nations in the performance of their functions, they do not confer a right 
upon the United Nations to bring a claim for reparations due to its agents; 
the argument, drawn by analogy from the principle of diplomatic pro- 
tection, that the existence of an obligation by Members of the United Na- 
tions to protect its agents in the performance of their duties, gives rise to 
a corresponding right of the Organization to bring a claim in behalf of 
the agents, has not been proven. 

Judge HackwortTH dissented from the Court’s opinion on Question I (b), 
holding that: Neither international practice nor express treaty stipula- 
tions confer on the Organization the right to bring a claim on behalf of 
its agents; there is nothing express or implied in the Charter or any other 
agreement conferring such a right upon the Organization. Art. 100 of 
the Charter cannot be drawn upon to claim for the Organization by in- 
direction an authority which obviously cannot be claimed under any direct 
authorization. The bond between the Organization and its employees does 
not have and cannot have the effect of expatriating the employee or of 
substituting allegiance to the Organization for allegiance to his state. 

Any claim on behalf of the individual must rest upon general principles 
of international law. The international law and practice are that only 
states may make claims against each other for injuries to their nationals. 
The analogy of the relationship of the state to its nationals cannot be 
applied here to confer jurisdiction, where jurisdiction is otherwise lacking; 
any attempt to engraft upon the law on this subject, save by international 
compact, a theory based upon supposed analogies that organizations, not 
states and hence having no nationals, may act as if they were states and 
had nationals, is unwarranted. 

The conclusion that power in the Organization to sponsor private claims 
is conferred by ‘‘necessary implication’’ is not believed to be warranted 
under rules laid down by tribunals for filling lacunae in specific grants 
of power. The exercise of the power here in question is not shown to be 
necessary to the efficient performance of duty by either the Organization 
or its agents. The United Nations Organization must and does have ample 
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authority to take needful steps for its protection against wrongful acts 
for which Member States are responsible. Any damage suffered by the 
Organization by reason of wrongful acts committed against an agent while 
in the performance of his duties would likewise be within its competence. 
If the Organization desires to go further and to espouse claims on behalf 
of employees, the conventional method is open. 

Judge WINIARSKI concurred generally in the opinion of Judge Hackworth. 

Judge Kryov dissented from the Court’s opinion on Question I (b) on 
the ground that the right of the Organization to claim damages for injuries 
to its agents is not recognized under the present rules of international law 
and conflicts with the right of States to protect their nationals. Such a 
right should be created by general convention or special agreement be- 
tween the states and not by the Court. He agreed largely with the dis- 
senting opinions of Judges Hackworth and Badawi Pasha, and held that, 
contrary to the Court’s interpretation, the term ‘‘agent’’ should be inter- 
preted restrictively ; representatives of Member States, members of dele- 
gations, and representatives of the Members in commissions of the United 
Nations are not agents of the Organization. 


{ 
1 

| 


BOOK REVIEWS AND NOTES 


A Concise History of the Law of Nations. By Arthur Nussbaum. New 
York: Maemillan Co., 1947. pp. xi, 361. Index. $4.50. 


The literature of modern international law has long been in need of a 
compact and scholarly treatment of the origins and historical development 
of that law which would simultaneously reflect the growth of its basic 
principles down to the present critical era. This need is handsomely met 
by Professor Nussbaum in his Concise History. Confronted with a mass 
of source materials which could easily provide the basis for exhaustive and 
voluminous presentation on an encyclopedic scale, the reader has been fur- 
nished instead with a convenient, reliable, and highly readable work which 
it is a pleasure to consult. More than just a history, it is itself a digest of 
literary history relative to the law of nations, replete with capsule sum- 
maries of the philosophy, contribution, and influence of classical and modern 
writers on that branch of the law. For Nussbaum the story of international 
law up to the 19th century is largely the story of celebrated publicists of the 
16th, 17th and 18th centuries, three of the first five chapters of his book 
being devoted almost exclusively thereto. Two chapters (I and II) deal 
with the period of antiquity and the seeds of international law in the Mid- 
dle Ages. Chapters VI and VII portray developments of various phases 
of the law of nations in the 19th and 20th centuries (disputes, non-political 
treaties, humanization of warfare, peace treaties, judicial organization and 
soon). The tale ends with the beginning of the second World War. 

One of the most startling features of the book is the evidence which 
Nussbaum marshals to refute the widely-accepted thesis that custom his- 
torically preceded treaty law. ‘‘Considering the early appearance of 
treaties,’’ he writes, ‘‘there is no proof of this’’ (p. 11). Whether the 
force of this observation is at all diluted by the paucity of recorded data 
on ancient customary rules, can only be pondered. Victoria and Suarez 
are masterfully portrayed in the restricted space of some fifteen pages. 
The discussion of Bodin’s theory of sovereignty omits, however, the im- 
portant qualification which Bodin himself attached to it, namely, the limi- 
tations upon a monarch’s absolute and unrestrained action through the 
natural law conception of the lex divina. Gentili’s importance probably 
warrants more attention than most writers usually give to this influential 
precursor of Grotius, and Nussbaum views him in just perspective. His 
contribution to the science of international law of the frequently discussed 
and often disputed clausula rebus sic stantibus prompts an inquiry by the 
author as to the true roots of the doctrine. After pointing out that ancient 
Roman law had not known the clausula, Nussbaum asserts that it most 
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probably was rooted in canon law ‘‘ which tended to temper with considera- 
tions of equity the rigor of the Roman Private law’’; it was then adopted 
by the ‘‘civilians,’? and introduced by Gentili into international law, 
where ‘‘it has stood its ground down to the present’’ (p. 78). Some 
analogy to the doctrine is suggested by examples of early treaties to which 
Nussbaum refers, in which the oath of performance was regarded as in- 
variably taken under the ‘‘tacit’’ condition that the performance would 
be possible, and possible without sin, failing which the Papal authority of 
dispensation could be invoked. Although Nussbaum later points out in 
his treatment of the 19th century that the clausula won general recogni- 
tion, a few words might have been added to avoid any misunderstanding 
of the rather nebulous status which it now enjoys. 

In a work of such condensation judicious space has nevertheless beer 
found to include a reference to the landmark work of Francis Lieber, whose 
exemplary ‘‘Instructions for the Government of the Armies of the United 
States in the Field’’ had so far-reaching an influence upon the law of land 
warfare developed at the Hague Peace Conferences in 1899 and 1907. Im- 
portant mternational arbitrations have likewise not escaped comment, even 
though something more could have been said about some of the funda- 
mental legal principles which leading awards have honored. Thus, for 
example, the author’s discussion of the Alabama Arbitration notes merely 
that the tribunal rendered an award in favor of the United States ‘‘on the 
basis of the Washington Rules’’ (p. 214), without even the barest state- 
ment of what those rules were. Virtually nothing is said of the special 
developments affecting international law which have taken place in Latin 
America, apart from a passing allusion to the Calvo Doctrine, or of the 
extent to which principles advocated by our Latin neighbors may have been 
incorporated into treaties. Curiously, the important institution of dip- 
lomatie protection is given hardly a fraction of the consideration it would 
seem to warrant. While there is, and rightly, a discussion of the system 
of private reprisals, the author does not dwell upon the subsequent revo- 
lutionary assumption by the state of exclusive prerogatives in protecting 
its citizens abroad through diplomatic process. 

On the other hand, the carefully phrased propositions which he draws 
from his examination of international doctrine and practice seldom invite 
quarrel, an exception being the assertion (p. 291) that ‘‘in the adherence 
of the Soviets to the League of Nations and to the United Nations, legally 
relevant evidence of a basically pacific disposition may well be found.” 
If evidence at all, its persuasive weight is hardly enhanced by Soviet non- 
acceptance of compulsory jurisdiction under the Statute of the Interna- 
tional Court of Justice. 

But, in justice to this fine work, few of the mile-posts of international 
law and its arduous, often discouraging, historical highway have been 
neglected by Dr. Nussbaum. The wide diversification of the topics treated 
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in the journey through an ever-expanding international law range from 
obscene publications to aerial navigation ; from prisoners of war to projects 
of perpetual peace; from prorenoi to the pure theory of law. And all 
these bear but a partial tribute to the immense amount of learning which 
Dr. Nussbaum has stored in less than 350 pages. For this labor, no less 
than for the guidance and sheer reading pleasure it affords, the legal pro- 
fession must remain ever grateful. 
ALWYN V. FREEMAN 


International Straits: A Treatise on International Law. Vol. I: The Gen- 
eral Legal Position of International Straits; Vol. Il: Straits Comprised 
by Positive Regulations. By Erik Briel. Copenhagen: Nyt Nordisk 
Forlag; London: Sweet and Maxwell, 1947. pp. 278, 426. 


For those who seek an introduction to the development of the principles 
of international law with respect to ‘‘international straits,’’ a subject of 
ever-present significance, Dr. Briiel’s two large volumes should prove well- 
nigh indispensable as well as extremely convenient. The first volume 
fittingly attempts to evolve, through the practice of states, the ‘‘ general 
legal position’’ of international straits, and it is interesting to observe 
the author’s position that gradually over the centuries the development 
of the law has been toward greater freedom of passage through straits in 
the interest of international commerce and, therefore, toward limitation 
of the rights of the riparian states. Writing in the inter-war era, and 
finishing his work in June, 1940, the author believed that the essential 
hindrance to the establishment of a more ‘‘rational’’ régime with respect 
to international straits lay in the ‘‘inefficiency of the legal organization of 
the international community.’’ 

The author also gives a detailed discussion of' straits governed by ‘‘posi- 
tive’’ treaty regulations, such as the Danish Straits, the Straits of Gibral- 
tar, the Strait of Magellan, and the Turkish Straits. Generally speaking, 
in each instance Dr. Briiel gives the reader a view of the geographical and 
historical landscape, discusses the problem of each waterway during World 
War I, and brings the evolution of the subject down to the date of writ- 
ing. It is altogether probable that students of international law and politics 
will find the second volume most useful because of its detailed treatment 
of particular straits. The author believes, incidentally, that ‘‘the fact 
that a legal status sui juris has been created for international straits in 
general and that regimes more or less logical have been established for 
particularly important straits has shown that strong normative forces are 
at work in this sphere’’ (Vol. II, p. 424). 

The author is aware, of course, that many considerations are involved in 
the development of principles and practice concerning straits of interna- 
tional concern, and he points out that ‘‘the more advantageous it is for 
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the strait-state to act as the guardian of the interests of the international 
community the better a guardian of these interests it will naturally be.’’ 
He also indicates that ‘‘this advantage seems to exist in the greater se- 
curity’? which may be presumed to result from an appropriate execution 
of its ‘‘communal functions.’’ While Dr. Briiel expresses certain obiter 
dicta as to the conduct of Turkey concerning the Turkish Straits, he indi- 
cates that the history of both Turkey and Denmark shows the risks in- 
curred by the ‘‘strait-state’’ when it demonstrates ‘‘too great a disregard’’ 
for its ‘‘social’’ functions. Therefore, it is of ‘‘vital importance’’ in the 
interest of its own security that the ‘‘coastal state’’ be aware of ‘‘the legal 
status of international straits’’ and of its obligations with respect thereto 
(Vol. II, p. 426). 

Unquestionably the primary value of Professor Briiel’s work lies in the 
fact that it is a comparative study and a work of synthesis. It is unfor- 
tunate that the work lacks an index, contains numerous foreignisms in the 
English translation, and that the author did not have an opportunity at 
least to add an epilogue bringing the volume down to the date of publi- 
cation, in view of the developments with respect to the subject during the 
period of 1940 to 1945. Despite these lacunae, however, International 
Straits should prove of great value to all those who are interested in this 
most important subject. 

Harry N. Howarp 


The Development of the Law of Belligerent Occupation, 1863-1914. A 
Historical Survey. By Doris Appel Graber. New York: Columbia 
University Press, 1949. pp. 344. Appendix. Index. $4.00. 


This volume is correctly labeled a ‘‘ Historical Survey,’’ for it covers the 
literature of the subject from 1863, the date of the Lieber code, to 1914, the 
opening of World War I. A survey of the materials of the following years 
to the present time is left for a second volume. 

The framework around which the text is built is the five so-called ‘‘land- 
mark codes’’ of the period: the Lieber code, marking the beginning of the 
modern law of belligerent occupation; the Brussels code of the Interna- 
tional Conference of 1874; the Oxford code prepared and adopted by the 
Institute of International Law in 1880; and the two codes compiled at the 
Hague Conferences of 1899 and 1907. The Oxford code is the only one 
not enjoying the good fortune of official blessing. 

The rules of law laid down in these codes are the main topics of discus- 
sion. Accordingly each chapter is divided into five distinet parts, each 
part analyzing the status of the law of belligerent occupation from the 
date of one landmark code to the date of the next one. As an exception, 
the state practice under each code is excluded and presented in Chapter 
VIII under the same topical arrangement. This part of the work appears 
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to be of a tentative character, as the author states, ‘‘until such time as the 
occupation practices of the 1863-1914 period are more fully investigated 
and recorded.’’ Specific practices in the various wars of the period are, 
however, mentioned and commented upon in this chapter. 

The chapter headings indicate the legal concepts treated therein: Na- 
ture of Belligerent Occupation (scope of powers, sovereignty), People’s 
Duties to the Occupant (allegiance, leveé en masse, services), Government 
of Occupied Territory (laws, taxes, local officials, courts, collective penal- 
ties), Treatment of Public and International Property (immovable and 
movable, communication, transportation, munitions), Protection of Per- 
sonal Rights and Private Property (person, property, honor, domestic 
relations, religion, hostages, pillage), Requisitions and Contributions 
(goods, services, money, forced loans, payment). 

In each chapter all the literature, commentaries, minutes of conferences, 
military manuals and the like are covered and presented in a clear and 
orderly manner. As may be expected, however, much of this material is 
unofficial discussion of the rules of law, albeit interesting and thought- 
provoking. The author has tried particularly to bring out to what extent 
the codes and the writers left open the question of military necessity as a 
means of circumventing the law. She indicates that in view of the multi- 
tude of contingencies which may face a commander in the field, it has been 
difficult to lay down any iron-clad rule on this question. 

The appendix contains very useful comparative charts of the five land- 
mark codes. 

The author quite properly points out that these simple codes seemed in- 
adequate to guide occupation practices in World Wars I and II, in the face 
of mechanized combat, populations in total war, underground organiza- 
tions, and governmental burdens of prolonged occupation. 

L. H. Woo.sey 


Dictionnaire Diplomatique (4th ed.). Published under the direction of 
M. A.-F. Frangulis. Paris: Académie Diplomatique Internationale, 
1948. pp. 1215. 


The International Diplomatic Academy, which was created about a quar- 
ter of a century ago under the auspices of different governments, ambassa- 
dors, and statesmen, has continuously carried on the very important work 
of holding regular meetings at which members present their views on 
world problems from the experience and understanding accumulated in 
the course of their careers. The Academy likewise publishes in serial 
form the communications brought before it; it also issues the Dictionnaire 
Diplomatique, the first two volumes of which go back to 1933, the third 
to 1937; the fourth volume has just been published. Like the preceding 
three, this number brings together those types of experience which are 
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most useful in diplomacy through the pens of ambassadors, statesmen, 
and jurists; it reports the events, states the facts, develops and appraises 
diplomatic questions. It is unnecessary to emphasize the part which is 
assigned in such matters to international law. The latter is indissolubly 
associated with them. As a matter of fact this great work is a treatise 
on international law with the special feature that it deals with the mat- 
ter from an eminently practical point of view. It thus constitutes the 
most useful and practical supplement to the books on international law, 
for whereas these books are the product of constructive thinking, which 
is based, or should be based, on the law as it exists, a diplomatic encyclo- 
pedia has, naturally, for its object the positive law. Being a practical 
work, it can only base itself on the actual law. We can thus appreciate 
the importance of such a union where diplomatic science is added to the 
science of law and saturates it with its own vitality. 

The volume has its center of gravity in the picture which it draws of the 
different governments. We see passing in review the national, geographic, 
and technical characteristics of these states, their origin and history, their 
institutions. But these states are also, and above all, shown according to 
their external relations. The position which they occupy in the world, 
their creeds, their tendencies and aspirations in the matter of foreign 
policies, the difficulties and conflicts in which they find themselves involved, 
are studied with care. In a word, their diplomatic personalities are traced 
through history and in the present, following an alphabetical order. It 
is unfortunately impossible to cite all of the remarkable expositions in 
this volume and their eminent authors, and it is unnecessary to insist on 
the value of this volume for diplomats, consuls, their chancelleries, and 
their governments, as well as all agencies which have an eye on foreign 
politics. But the work is also of unquestionable value for those who de- 
vote themselves to the pure science of international law insofar as there 
exists a pure science in this matter. 

Thus the professor of international law will desire to have this excellent 
source of information at hand. He can find very quickly the text and 
the historical and diplomatic facts materially necessary to his work. The 
diplomats of high rank who have taken up the questions of the very first 
importance, upon which depend the destinies of the world, have done so 
not only with soundness of judgment, due to their experience, but also 
with a spirit of nobility and understanding of the duties of mankind; in 
a word, with an idealism very impressive among men who are ex professo 
realists. In following their thoughts one feels that he discovers their very 
personality and there recognizes those qualities which, according to Plato, 
represent the cardinal virtues and develop to their fullest extent in po- 
litical life: wisdom, courage, moderation, and, finally, embracing and har- 
monizing all these, the spirit of equity. 


RosBertT REDSLOB 
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Deutschlands Rechtslage. By Rolf Stédter. Hamburg: Rechts- und 

Staatswissenschaftlicher Verlag, 1948. pp. 292. 

The author of this small volume gives us the first comprehensive study 
of the legal situation of Germany since 1945. He deals with the manifold 
theories and hypotheses which have been elaborated in the short period 
between 1945 and 1948. The bibliography contains more than 350 titles. 
It is surprising to discover that the problem of the legal situation of Ger- 
many has been discussed not only in German legal literature, but that it 
has found attention in nearly all other countries as well. This seems to 
be conclusive evidence that the problem is a real or practical one which is 
not merely academic in character. 

Professor Stédter first gives the political background beginning with the 
Atlantie Charter; he then refers to the unconditional surrender and its 
legal consequences. It is interesting to note how the old differences be- 
tween firmly established legal theories reappear in this book. The author 
has succeeded in elaborating these differences and in tracing them back 
to their sources. He abstains from pressing his own ideas upon the reader, 
but one recognizes his opinion from the way he deals with extreme theories 
such as those of Kelsen. Stédter assumes that Germany is still a subject of 
international law, namely, a state. The fact that there is still a state of war 
and not a debellatio affords him one of his principal arguments. 

Unfortunately the German problem is highly political in character. 
Many legal theories in this field are nothing but attempts to legalize cer- 
tain political intentions, such as the establishment of a new political order. 
This complex is disentangled by Stédter in a clear and concise way when 
he takes up the question of why the Hague Conventions are not applied in 
the occupation of Germany, although, according to Stédter, they should 
provide the legal basis for the acts of the occupying Powers. 

The famous Kuechenmeister case and similar court decisions receive 
attention, together with the wishful thinking of some members of the occu- 
pation forces taking these cases into consideration. In addition to these 
valuable critiques of current doctrines and the use of a large body of ma- 
terial, the author has added the first comprehensive table of German, 
British, American, and other court decisions in which the legal status of 
Germany is the issue. 

The many far-from-perfect solutions in current occupation practice 
cause Stédter to plead for an Occupation Statute. This call, made months 
before the first official discussion of such a statute, shows that the author 
recognized not only the theoretical issues of the problem but the practical 
consequences as well. Beside many highly interesting points, one of the 
best parts of the book relates to the legal character of the occupation forces, 
their rights and obligations, and the only too frequent interference with 
the German administration in legal and financial matters. The book de- 
serves a translation into English. Horst PoMMERENING 
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The Law of the Soviet State. By Andrei Y. Vyshinsky. Translated from 
the Russian by Hugh W. Babb, with introduction by John N. Hazard. 
New York: Macmillan Co., 1948. pp. xvi, 749. Index. $15.00. 


Here is an English version of Vyshinsky’s militant handbook which 
every Soviet student of government and law reads as an orthodox classic 
of economic jurisprudence. Americans, thanks to the Russian Translation 
Project of the American Council of Learned Societies, may now study this 
‘*Russian Blackstone’’ a dozen years after its first publication in the Soviet 
Union. Written in the vigorous and uncompromising manner in which 
Soviet teachers present their theses, the volume describes a pattern of legal 
Soviet relationships constructed on the economic hypothesis of socialist 
property in instruments and means of production. 

Vyshinsky’s definition of Soviet Socialist public law lays an explicit 
foundation for the statement of juridical relationships. Soviet Socialist 
public law, he says, is the 


totality of the rules of conduct, established in the form of legislation 
by the authoritative power of the toilers and expressing their will, the 
application of said rules being guaranteed by the entire coercive force 
of the Socialist State, to the end (a) of defending, securing, and de- 
veloping relationships and orders advantageous and agreeable to the 
toilers, and (b) of annihilating completely and finally capitalism and 
its survivals in the economic manner of life and consciousness of people 
with the aim of building Communist society. 


This statement leaves nothing unclear about the teleology of Soviet legal 
dynamics. 

By the persistent use of condemning adjectives such as the ‘‘vicious 
juridical methodology’’ of the ‘‘bourgeois science of public law,’’ ‘‘bour- 
geois traducers,’’ ‘‘emancipated humanity,’’ and ‘‘triumphant socialist 
building’’ and loaded verbs emphasizing that Marxism-Leninism ‘“‘scien- 
tifically illuminates’’ all human history, Vyshinsky presents his interpre- 
tations of what non-Marxists believe as a preface to his criticism of their 
teaching. By this approach, characteristic of Soviet scholarship, the Soviet 
student is led confidently to believe in the strength of the political theory 
adopted by his country’s leaders while he comes to speaking acquaintance 
with the non-Marxian and non-Soviet thinkers. He comes to understand 
why the theories proposed by others have been discarded. 

As a demonstration of the Soviet mind and method, this historically- 
oriented guidebook to the legal development of the Soviet State with its 
juridical rationale serves as a necessary reference work for every person 
concerned with Soviet influence. 


Pavut F. Dovauass 


t 
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Il Fallimento nel Diritto Processuale Civile Internazionale. By Mario 
Giuliano. Milan: A. Giuffré, 1943. pp. viii, 432. L. 1100. 


This is a study of conflicts of jurisdiction and of law in the field of 
bankruptcy. The unconventional title is chosen to indicate that, for the 
author, bankruptcy is a procedure, an adjudication, and that problems 
of conflicts involved must be considered accordingly. This thesis is de- 
veloped in the opening chapter where the nature and functions of bank- 
ruptey are discussed in line with the views of the modern Italian school 
of processualists. 

The core of the work consists in the presentation of the two principal 
topics: the delimitation of bankruptcy jurisdiction under the domestic 
(Italian) law and an analysis of the law as to the effects accorded in Italy 
to foreign bankruptcies. Because both the bankruptcy law and the code 
of procedure were changed in Italy in 1942, the new study is most timely. 
The status of the law is discussed exhaustively, under the old and the new 
conditions, with due regard to the controversies which exist in Italian 
doctrine. As in preceding writings by Sereni and others, substantial at- 
tention is given to Italian case law. 

Most important from the foreign viewpoint remains naturally the ques- 
tion whether, for their effect in Italy, foreign bankruptcy adjudications 
need an exequatur by an Italian court even when no measure of execution 
is contemplated. In line with his doctrinal approach, the author takes the 
strict view for the old as well as the new situation. The issue seems to 
remain moot even after the changes in the substantive and procedural law. 
One might have wished to have the practical consequences of both views 
discussed in detail as was done by the French Committee on Private Inter- 
national Law in 1936.1 

The book gives an analysis of the treaties of Italy with Yugoslavia and 
France and closes with an outline of the efforts made internationally to 
conclude a conflicts of law convention. A comparative survey of the con- 
flicts solutions adopted in the national jurisdictions is included. The avail- 
able large literature is used skilfully. Only Latin America has been some- 
what neglected. The survival there, notably in the Montevideo group, of 
priority rights for the local creditors requires special attention as one of 
the major contemporary problems on the international level. 

Giuliano’s book, primarily a study of Italian conflicts law, is at the same 
time a notable contribution to the general literature on conflicts of law 
problems in the bankruptcy field. The author’s doctrinal approach de- 
serves attention. Clarifications can no doubt be obtained by proper con- 


1 Comité Francais de Droit International Privé, Travaux, Quatriéme Année, 1936-1937 
(Paris: Librairie Dalloz, 1938), pp. 9-50. 
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sideration of the process element. Yet bankruptcy is a complex institution, 
involving debtor-creditor and creditor-creditor relations, and all attempts 
have so far failed to secure for the very different conflicts issues which arise 
the most desirable practical solution by way of a general classification of 
bankruptcy. 

Kurt H. NADELMANN 


Treaties and Other International Acts of the United States of America. 
Volume VIII. Documents 201-240: 1858-1863. Edited by Hunter 
Miller. Washington: Government Printing Office, 1948. pp. xxxvii, 
1066. Maps. $4.50. 


This volume supplies illuminating information on treaties and agree- 
ments made by the United States in an eventful period in the nation’s 
history. There is much that should be of value to the historian of diplo- 
macy as well as to students and practitioners of international law. Among 
the materials of particular interest to the latter will doubtless be those 
relating to procedure in the making of treaties and agreements, what is 
brought out concerning the nature of international claims and the legal 
basis for their settlement, and the facts with respect to the conclusion of the 
Treaty of April 7, 1862, with Great Britain for the Suppression of the 
African Slave Trade. 

Perhaps the most dramatic events recorded in the volume were those 
relating to the agreement with Great Britain concerning San Juan Island. 
Material concerning this takes up nearly one sixth of the volume, and in- 
volves questions of form and legal effect (as at pp. 407, 440), as well as 
interpretation (as at pp. 378, 410, 418). In connection with other treaties 
and agreements there are illustrations of arrangements pending execution 
of treaty provisions (p. 620), the ratification of a treaty after the time- 
limit agreed upon (p. 736), and disagreement as to the date on which a 
treaty has been terminated through notice (pp. 751, 752). Still other ma- 
terials have to do with the minutes of negotiations (p. 510), authority to 
sign (p. 853), and the accommodation of statute law to treaties (p. 988). 

At various places throughout the volume it is brought out that the 
arbitration of international claims is essentially a judicial function (as at 
p. 514). There is emphasis upon international law, justice, and equity 
as the basis for awards (as at pp. 903, 917), although parties to a claims 
convention have, of course, the power to agree upon separate bases of 
adjustment. Also touched upon are matters such as that of reasonable 
diligence (p. 531), interest on claims (pp. 878, 881, 1063), and the right of 
an arbiter to consult preparatory work in seeking the meaning of a text 
(p. 1048). 

Material on the Treaty of 1862 for the Suppression of the African Slave 
Trade, which provided for the establishment of mixed courts at Sierra 
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Leone, the Cape of Good Hope, and New York, takes up sixty-six pages. 
In this section is brought out the connection of the treaty with other ele- 
ments of American foreign policy (as at p. 776), also the ‘‘general’’ bel- 
ligerent right of states as compared with the ‘‘special’’ right gained under 
the treaty (pp. 809, 811), and the role of the President’s Cabinet in con- 
nection with the conclusion of the treaty (p. 818). 

The limitations of a brief review permit only references to illustrative 
materials. The new volume in the Miller edition marks a continuation 
of the high standards of editorship set in preceding volumes. It is to be 
hoped that there may be adequate appropriations and personnel to permit 
early publication of additional volumes. 

Rosert R. WILson 


Mandates, Dependencies, and Trusteeships. By H. Dunean Hall. Wash- 
ington: Carnegie Endowment for International Peace, 1948. pp. xvi, 


429. $5.00. 


This work of the Australian scholar, for many years in responsible 
positions in the League of Nations Secretariat, enriches the already volumi- 
nous literature on Mandates by a very valuable volume which, at the same 
time, constitutes a new type of monograph on Mandates. 

This book is characterized by a number of original features: it treats 
the problem of Mandates as an integral part of international polities; it 
makes use of comparison between the administration of Mandates and 
‘colonial government’’ and of a comparison between League Mandates 
and United Nations Trusteeships; it makes full use of the opportunity of 
looking at an experiment which has come to an end in one form and starts 
in another form; it tries to understand the Mandates system in relation to 
its historical roots and precedents, both national and international; it is 
extremely well documented and critical. Equally distant from a eynieal 
minimizing of the importance of the Mandates and from the illusions of 
wishful thinking, the author is realistic, nearer to the attitude of the Aus- 
tralian and New Zealand Premiers of 1919 than to the idealism of Wood- 
row Wilson. 

The author gives an excellent picture of the making of Article 22 of the 
League Covenant and of the transition period before the setting up in 
practice of the League Mandates system, with continuous parallels between 
1919 and 1945. He presents an excellent investigation in the League 
machinery, particularly the constitution, procedures, scope, powers and 
work of the Permanent Mandates Commission. Sixteen appendices (pp. 
293-387) give the principal documents, followed by a rich bibliography and 
an elaborate index. 

This detailed investigation is placed in the framework of the interna- 
tional state system and the balance of power; the Mandates are shown to 
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be only one of many experiments arising out of dilemmas of the ‘‘Inter- 
national Frontier.’’ Apart from that, the Mandates system has its his- 
torical roots in British-American conceptions of self-government and the 
‘‘rule of law,’’ in the traditions of national trusteeship since Burke, in the 
handling of international issues by the Concert of Europe, and in the 
European handling of African problems in the nineteenth century. 

Nevertheless the establishment of the Mandates system, with its assump- 
tions of a ‘‘sacred trust’’ by ‘‘advanced’’ nations, of democracy, and of 
the individual, not the collective mandate, made history. On the other 
hand, it must not be overlooked that the precedent of 1919 was born of 
war, remained restricted to a particular situation, to ex-enemy territory. 
The alternative of universal application was rejected. Article 23 (b) of 
the Covenant, the germ of Chapter XI of the United Nations Charter, did 
not develop. While praising the Permanent Mandates Commission as a 
unique international organ, distinguished by its work, its independence, 
and its impartiality, the author, nevertheless, finds it sitting in a ‘‘faint 
air of unreality,’’ giving ‘‘undue weight to legal aspects and procedures.’’ 

While the principles of the ‘‘sacred trust,’’ of the primacy of native 
welfare, of supervision, and of the open door worked well, because they 
had a basis in experience and national practice, the author finds other 
features, unfortunately stressed by the Permanent Mandates Commission, 
highly questionable: non-fortification, insecurity of tenure by the Manda- 
tory Power, uncertainty as to where sovereignty lies, uncertainty about the 
nationality status of the inhabitants, neutrality, balkanization in conse- 
quence of the idea that Mandates are only temporary and should ulti- 
mately lead to independence. 

That is why the author is happy that, after the League had ‘‘died in- 
testate’’ in the case of Mandates, the United Nations has integrated the 
trusteeships into the problem of international security, has given the 
trustee rights of military defense, has provided for ‘‘strategic areas.’’ 
The author, therefore, finds the trusteeship system ‘‘more supple and 
realistic.”’ 

Naturally different students can, on the basis of the same materials, look 
very differently upon these problems. Thus, in an article on League Man- 
dates and United Nations Trusteeships, Leo Gross (India Quarterly, Vol. 
IV (1948), pp. 224-240) deplores the ‘‘militaney”’ of the trusteeships, the 
retreat from League idealism, the disappearance of the root idea of the 
Mandates system, namely the primacy of the sacred trust, the fact that 
‘‘the altruism of the Mandates system has given way to the egotism of the 
Trusteeship system and the realism of the United Nations.’’ But whether 
you agree with certain aspects of this book or not, you will find it an 
interesting and valuable volume. 


Joser L. Kunz 
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International Drug Control. By Bertil A. Renborg. Washington: Car- 
negie Endowment for International Peace, 1947. pp. xii, 276. An- 
nexes. Index. $2.50. 


This seventh volume in the valuable series ‘‘Studies in the Administra- 
tion of International Law and Organization’’ issued by the Division of 
International Law of the Carnegie Endowment for International Peace, 
gives a complete but succinct account of the system gradually developed 
by the League of Nations for the international control of narcotie drugs, 
whose powers and functions have in the meantime been transferred to the 
United Nations. The United Nations received from the League ‘‘a live 
and effective organization which has proved its usefulness.’’ The author, 
formerly Chief of the Drug Control Service of the Secretariat of the 
League, discusses authoritatively and with meticulous regard for detail 
the various aspects of the system as well as the work that remains to be 
done by the successor of the League. 

The first four chapters form a general survey of the whole system, 
details of which are discussed in the rest of the book. The introductory 
chapters provide a general survey of the.main aspects of the national and 
international systems of drug control; a short analysis of the conventions 
on which the system rests, namely, the Hague Convention of 1912, the 
Geneva Convention of 1925, the Limitation Convention of 1931, and the 
Suppression Convention of 1936; a description of the functions and 
composition of the organs of the international control system, to wit, the 
international conferences, the Assembly and Council of the League, the Ad- 
visory Committee on Traffic in Opium and Other Dangerous Drugs, the 
Supervisory Body, the Permanent Central Board, and the League Secre- 
tariat ; and finally an explanation of technical terms and of the substances 
to which the eontrol system applies and of those which are exempted. 
The organization and functions of the Supervisory Body, the Advisory 
Committee, and the Permanent Central Board form the backbone of the 
remaining sections, along with an excellent discussion of the vital estimate 
system, the campaign against illicit traffic, the results obtained, and the 
problems of limitation of production of raw materials and of drug addiction. 
A chapter on the possible application of the principles of drug control to 
other international problems requiring regulation, notably the problem 
of armaments, will be of special interest to students of international or- 
ganization. 

The whole system has worked remarkably well, indeed, so well that it 
came to be regarded as one of the most successful activities of the League 
and as one of the most interesting experiments in international collabora- 
tion against a common enemy of mankind. Yet there is room for improve- 
ment and consolidation of the complex conventional and _ structural 
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framework of the entire system. This task, it may be noted, is on the 
agenda of the United Nations. 

By making available this masterly treatment of the intricate drug con- 
trol system the Division of International Law of the Endowment has in- 
creased still further the debt already owed to it by the profession. 

Leo Gross 


Workshop of Security. By Paul Hasluck. Melbourne and London: F. W. 
Cheshire, 1948. pp. 182. 15s. 


Mr. Hasluck, as Australian representative at the United Nations Confer- 
ence at San Francisco and later at the Security Council, was one of those 
who thought clearly and objectively and worked with sincere purpose to 
make the United Nations an efficient institution. The little book which is 
reviewed here is further evidence of his clear understanding of the Charter 
and of his constructive desire to improve it. His study is limited to the 
security function, and within that field it is a compact and useful, always 
thoughtful and at times a very technical, study of the Charter as it was 
made and as it works. ; 

The Security Council was established on the basis of the minimum of 
agreement which it was possible to attain, namely, national sovereignty ; 
it has been called upon to operate in complex times and to maintain a 
peace not vet made. It does not, as the Soviet Union still thinks, have sole 
responsibility for maintaining peace, since all other organs share in cre- 
ating the conditions of peace. 

The author does not think that the structure or the procedure of the 
Council is what it should be. He suggests that it is a house divided and 
ealls for more subsidiary bodies to carry on its work. He has much to 
contribute with regard to the procedures of the Security Council, and par- 
ticularly as to the important matter of settling disputes. For example, 
the mere question of how an item is put upon the agenda leads into debates 
of procedure as against substance (pp. 87 to 93) which have harassed the 
Council from its beginning. The powers of the Council are hardly lim- 
ited; it decides for itself what these powers are, and, in the case of Trieste, 
it decided that, when it considers a specific act necessary for the main- 
tenance of peace, it has the powers adequate to perform the functions it 
has assumed (p. 45). 

Enforcement, Mr. Hasluck suggests, does not depend so much upon the 
Charter as it does upon agreement between the Great Powers, and he re- 
gards the work of the Military Staff Committee as a barometer of Great 
Power codperation. He thinks that each government can make the final 


decision for itself as to the use of the forces and facilities which it has 
pledged to hold available for use by the Security Council (p. 9). Article 
51 stands as a grim alternative if codperation fails. The veto itself is not 
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so bad, but it indicates faith in power above principle, and reliance on 
national action rather than codperation. 

Mr. Hasluck does not consider New York City an ideal place for Security 
Council meetings, and he has words of criticism for journalists and com- 
mentators which they should read for their own good and for the good of 
the United Nations (Chapter X). He deplores the increasing rivalry be- 
tween the United States and the U.S.S.R., and finds no answer other than 
the development of codperative endeavor in place of the maintenance of 
national viewpoints. 

To anyone interested in the constitutional development of the United 
Nations this book will be very useful. 

CLYDE EAGLETON 


NOTES 
The Constitution and What It Means Today. By Edward 8S. Corwin. 
(10th ed.) Princeton: Princeton University Press, 1948. pp. xiv, 274. 


Table. Index. $3.00. Professor Corwin in his preface quotes the com- 
ment of a member of the San Francisco Bar on the previous edition of this 
compendious and comprehensive commentary on constitutional doctrine: 
‘**T feel that any lawyer, no matter how familiar with the decisions of the 
Supreme Court, will profit from perusing it.’ Lawyer friends of mine 
have now and then voiced similar sentiments to me personally—and they 
are very good lawyers, too.’’ This reviewer concurs in the opinion of these 
unidentified worthies of the Bar, but feels that the volume is useful a 
fortiori to readers who are not lawyers. While doubtless without issuance 
of a weekly pocket supplement it would be difficult for Professor Corwin, 
in view of current judicial practice, to comply fully with the implications 
of the last word of the title of his book, the treatise is sufficiently up-to-the- 
minute for most purposes; in merely one or two places would the author 
doubtless wish at the present moment to add a.few words in order to take 
account of supervening decisions of the Supreme Court. 

Of particular interest here are Corwin’s comments on topics where the 
Constitution impinges upon the international sphere. Thus he says: 


While Congress may not pass ex post facto laws, the President is not 
thus hampered in his capacity as Commander-in-Chief in wartime of 
our forces in the field. Otherwise Presidents Roosevelt and Truman 
would be chargeable with violating the Constitution in agreeing at 
Yalta and Potsdam to the creation of the Nuremberg Court for the 
trial of leading Nazis on the charge of plotting war, a crime not 
previously punishable under either International Law or any other 
law. (p. 73.) 


On another controversial subject he writes: 


In handing over to Great Britain in the late summer of 1940 fifty over- 
age naval craft the President violated several statutes and appropri- 
ated to himself temporarily Congress’s power to ‘‘dispose of property 
of the United States’’ (see Article IV, Section III). Yet that this was 
done with the general approval of the American people there can be 
no reasonable doubt. (p. 85.) 


618 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But as Congress later appropriated money for the naval bases leased to 
the United States in exchange for the destroyers, ‘‘it may perhaps be 
thought to have ratified the arrangement’’ (p. 141). 

The destructive effect of modern war-making on both international and 
constitutional law is thus described: 


Total war has completely destroyed International Law so far as it 
formerly attempted to set limits to methods of warfare. Its effect on 
Constitutional Limitations could be equally disastrous. One’s hope 
must be that the ensuing peace will repair the damage, as it did fairly 
completely following the Civil War. (p. 95.) 


Of the recent Belmont and Pink cases,? which he regards as making ‘‘ex- 
ecutive agreements’’ supreme law of the land to which the courts must give 
effect, any State law or judicial policy to the contrary notwithstand- 
ing, he says: 


This, perhaps, is going rather too far. It would be more accordant 
with American ideas of government by law to require, before a 
purely exe cute agreement be applied in the field of private rights 
that it be supplemented by a sanctioning act of Congress. (pp. 105- 
106. ) 

EpwarD DUMBAULD? 


Preliminary Draft of a World Constitution. By The Committee to 
Frame a World Constitution (Robert M. Hutchins, G. A. Borgese, Morti- 
mer J. Adler, Stringfellow Barr, Albert Leon Guérard, Harold A. Innis, 
Erich Kahler, Wilber G. Katz, Charles H. MecIlw ain, Robert Redfield, and 
Rexford Guy Tugwell). Chicago: University of Chicago Press, 1945. 
pp. xi, 92. $2.00. The text of the draft published in Common Cause in 
March, 1948, is here made more easily accessible to the general reader, 
with the addition of a foreword by President Hutchins and Professor 
Borgese, a summary report by the whole Committee, an index of Commit- 
tee documents, and miscellaneous material which includes quotations from 
philosophers, statesmen and poets. The draft, according to the summary 
report, is ‘‘grounded in a basie belief whose fourfold assumption is: (a 
that war must and can be outlawed and peace can and must be universally 
enacted and enforeed; (b) that World Government is the only alternative 
to world destruction; (c) that ‘World Government is necessary, therefore 
it is possible’; (d) that the price of World Government and peace is 
justice.’’ It is presented ‘‘as a realistic proposition,’’ providing for a 
universal government of justice, to which the governments of the nations 
are to surrender their arms, ‘‘against the utopian assumption that... a 
Security World Government . . . could be endorsed by a working consent 
of the human race.’’ It is open to a thousand practical objections, but it 
has unquestionable value as a point of departure for ‘‘further study and 
discussion of the pro iblem of World Government.’’ 

Epcar TURLINGTON 


U.S B ont 301 U. S. 324; U. S. v. Pink (194 oid U.S. 2 this 

JOURNAL, Vol. 31 ives , p. 537, and Vol. 36 (1942), p. 309. 

2 Views expressed herein are those of the reviewer and do not necessarily reflect 


official policy of any branch of the Government. 
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Yearbook of the International Court of Justice, 1947-1948. Edited by 
Edv. Hambro. The Hague: International Court of Justice, 1948. pp. 
158. It is published separately in English and French. In the ten chap- 
ters of this second Yearbook of the International Court of Justice a great 
deal of information of various kinds is given. Chapter I describes the 
personnel, premises, and Regulations of the Court, partly by inconvenient 
reference to the previous issue. Chapter II lists parties to the Statute and 
gives documents concerning the accession of Switzerland (July 28, 1948). 
Chapter III deals with the jurisdiction of the Court, including jurisdiction 
conferred by treaties. The ‘‘General List’’ of the Court is the subject of 
Chapter IV, somewhat difficult for the layman to follow. Chapter V sur- 
veys the Judgments, Advisory Opinions, and Orders of the Court. Chapter 
VI contains a Digest of Decisions in application of the Statute or Rules. 
Chapter VII describes the publications of the Court, and Chapter VIII, 
its finances. Chapter IX contains a long and rather undiscriminating 
bibliography concerning the Court, many items in which do not relate to 
the Court. It contains two indexes and covers pages 80-118. In the an- 
nexes is found a useful collection of texts conferring jurisdiction on the 
Court, among them the various reservations attached to acceptances of the 
Optional Clause. 

CLYDE EAGLETON 


Reciprocal Trade Agreements in the World Economy. By J. M. Letiche. 
New York: King’s Crown Press, 1948. pp. x, 82. Appendix. Index. 
$.50. This short statement, prepared for the Committee on International 
Economie Policy in codperation with the Carnegie Endowment for Inter- 
national Peace, contains an excellent brief historical summary of the de- 
velopment of United States tariff and trade policies and of the Reciprocal 
Trade Agreements program. It analyzes with competence and scholar- 
ship the arguments for and against the Reciprocal Trade Agreements policy 
and reaches the conclusion that on the basis of pre-war experience this 
policy has been beneficial both as regards United States policy and in its 
effect upon world trade policies. At the same time the judgments ex- 
pressed are balanced and there is no attempt to oversell conclusions or to 
avoid or evade the genuine problems. The domestic political problems of 
the United States itself are dealt with realistically, and the consequences 
of our own departures from the policy which we espoused are treated 
realistically. 

In the latter pages of the pamphlet there is a brief and rather summary 
treatment of the General Agreement on Tariff and Trade reached at Geneva 
in 1947 and the agreement respecting the International Trade Organization 
reached at Havana in March, 1948. The treatment of these two agree- 
ments is disappointing. Particularly is this the case with regard to the 
very difficult and very important problem of the relation between multi- 
lateral trading and state trading. 

As a brief and easily usable discussion of the Trade Agreements program 
up to the close of World War II, this pamphlet is valuable, and it has a 
useful brief bibliography and statistical material. For the postwar de- 
velopments it would be well to go elsewhere. In this connection reference 
might be made to the ‘‘ United States and the International Trade Organi- 
zation’’ by Perey W. Bidwell and William Diebold, Jr., International 
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Conciliation, No. 449 of March, 1949, which contains a somewhat similar 
and not wholly unrelated discussion of the Havana Charter. 
JOHN E. Lockwoop 


Deutschland Jahrbuch 1949. Edited by Klaus Mehnert and Heinrich 
Sehulte. Essen: West Verlag, 1949. pp. viii, 502. This book gives a 
statement of the values which have survived the external and internal 
collapse of Germany or have risen from the chaos of the first years after 
total defeat. It gives a description and sifting of the bases from which 
the work of German reconstruction must start. The volume reports on 
the period from May 7, 1945, to the fall of 1948. More than a hundred 
experts have collaborated to bring together an astonishing amount of ma- 
terial which was lying widely scattered and accessible only with great 
difficulty. The book informs us on the politics, economy, social order, re- 
ligion, education, science, art and culture of occupied Germany in all the 
four Zones. In view of the fundamental importance of the German prob- 
lem and the seareity of information the book is very valuable. It is also 
interesting to the international lawyer, for it contains information as to 
Germany’s legal status, the law and justice of occupied Germany, the or- 
ganization of the occupation in the four Zones, in Bizonia and in Berlin, 
the German ‘‘Linder,’’ their constitutions, governments, administration, 
problems of German nationality, and a list of occupational and German 
authorities. 

Joser L. Kunz 


German Realities. By Gustav Stolper. New York: Reynal & Hitch- 
cock, 1948. pp. x, 341. $3.75. Gustav Stolper, publisher and editor of 
the German Economist until he came to the United States in 1933, revisited 
Germany in 1947 when he accompanied Herbert Hoover as an economic 
expert. He completed the manuscript of this book before his death, which 
occurred in December of the same year. 

Stolper’s basic assumption is that ‘‘Germany as a nation .. . has been 
destroyed and cannot be resurrected’’ (p. 22). Fear of Germany is 
therefore groundless and merely endangers democracy in Western Eu- 
rope (p. 255). The author derides those who, in the era of the atomic 
bomb, continue to measure a nation’s war potential in terms of its steel 
eapacity (p. 162). To forestall any future German attack, ‘‘it is the build- 
ing up of a military force, not of an industrial war potential that must be 
prevented’’ (p. 161). According to Stolper, Great Britain and France, 
by signing the Munich Pact, forced the German people to capitulate to the 
Nazis and to become Hitler’s first victims (p. 42). The great majority of 
the Germans remained hostile to the Nazi leaders, just as the Norwegian 
people as a whole remained hostile to Quisling. Stolper contends that the 
German people did not rise against the Nazis even after surrender only 
because the occupying forces did not permit the democratic counter-revo- 
lution to take place in Germany (p. 58). Similarly Stolper holds the 
Allies’ ‘‘vindicative’’ denazification policy responsible for having ‘‘re- 
tarded the renaissance of a German realization of guilt’’ (p. 20), a guilt 
which the author himself denies throughout his book. Stolper goes to 
great lengths to exempt the German leaders of industry and finance from 
responsibility for war preparation and the Nazi régime. He blames the 
Western Powers for having agreed to destroy German unity and for hav- 
ing abandoned half of Germany to Soviet rule. He maintains that noth- 
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ing but foreign occupation stands in the way of democracy in the Western 
Zones; hence we should let the Germans govern and reéducate themselves 
without outside interference, and put German industry back under Ger- 
man ownership and management, subject to ‘‘simple Allied control’’ 
(p. 166). 

Throughout his book Stolper fails to grasp the basie dilemma which con- 
fronts our policy-makers when dealing with German realities. For po- 
litical and economic reasons the United States is vitally interested in the 
recovery of Western Europe. This recovery cannot be achieved without 
making the fullest use of Western Germany’s industrial resources. But 
to make Germany economically strong is to increase its military strength. 
Contrary to the author’s contention, the atomic bomb has apparently not 
altered the basic truth that a nation’s ‘‘industrial war potential’’ is the 
most important element of its military power. Any defeated people is 
likely to attempt to regain power. Hence the danger that Germany might 
use its industrial resources again for aggressive purposes would exist 
even if Stolper’s picture of a traditionally peaceful and democratically 
minded Germany were accurate, which it obviously is not. Western Ger- 
many, once it has recovered with our help, might either freely seek unity 
with its Eastern Zone, even at the price of accepting Communism, or be 
forced into the Russian orbit. Germany, thus unified again, would then 
be in a position of turning against the West, with the backing of Soviet 
Russia. From the point of view of the United States and Western Europe, 
a divided Germany partly under Soviet control is therefore a lesser evil 
than a unified Germany wholly tied to Russia. 

To achieve Western Europe’s and hence Western Germany’s economic 
recovery while at the same time protecting our security against a future 
aggression by Germany or Russia or both, we must adopt a policy directly 
opposite from the one Stolper defends: prolonged military occupation, 
with effective supervision and control of German administration, educa- 
tion, and especially industrial production. One essential feature of this 
policy would be not to let those who helped Hitler to assume power own 
and manage the industries of the country. Since this book was written 
our policy has in many respects moved in the direction advocated by its 
author. Whether this speaks in favor of the book remains to be seen. 

Feuix OPPENHEIM 


The Political Theory of Bolshevism. By Hans Kelsen. Berkeley: Uni- 
versity of California Press, 1948. pp. iv, 60. $1.00. The primary pur- 
pose of this fascinating booklet is ‘‘to show the paradoxical contradiction 
which exists within Bolshevism between anarchism in theory and totali- 
tarianism in practice.’’ This subject is not new to Kelsen. In 1924 he 
wrote Marz oder Lassalle, a book in which he demonstrated the untena- 
bility of the Marxian idea that the public ownership of the means of pro- 
duction can be compatible with a stateless society. If ever socialism comes 
about, it can be only Lassalle’s ‘‘state socialism,’’ a truth which any 
socialist * ought to face and make the best of it. At that time official Rus- 
sia still adhered to the unadulterated ‘‘withering-away of the state’’ idea. 


1 Kelsen, then a Professor in the University of Vienna and Judge of the Austrian 
Constitutional Court, addressed himself to the Social Democrats rather than the Com- 
munists, whose number was negligible in Austria. The Austrian Social Democrats, 
however, like those of Czechoslovakia, have always emphatically regarded themselves 
as true Marxists. 
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In his Political Theory of Bolshevism, Kelsen repeats that there can be 
no ‘‘society’’ without a state, for both are one and the same, and that a 
socialistic community must necessarily be not only a state but indeed some- 
what of a superstate. The author is at his best when he shows how Marx 
and Engels constantly confused realities, physical facts and laws, with 
mere postulates. They predicted socialism as an astronomer announces 
the arrival of a comet, at the same time demanding its establishment, if 
necessary by force. And since Bolshevism, as Kelsen shows, is more nearly 
a religion than a theory of politics, no iota of what the founders have said 
must ever be taken away. Until the middle 1930’s the Bolsheviks clung 
tenaciously to the belief that a stateless society was just around the corner, 
even as the early Christians believed in the imminence of the communistic 
millennium despite the fact that the Church became increasingly mundane. 
In 1936 the end of the dictatorship of the proletariat was declared, but 
the state had not only not withered away but was fortified by a formal con- 
stitution—the very antithesis of a stateless community! To fill the log- 
ical gap Stalin pointed out that the Soviet Union was a socialistic but not 
yet a Communistie society and consequently still in need of a legal order; 
and as long as there exists a ‘‘capitalistic encirclement’’ around the 
Soviet Union, there can be no Communism and hence no elassless society. 
The Bolsheviks have thus in fact, albeit not in form, postponed ad Kalendas 
Graecas the realization of the dream of the stateless society. 

Kelsen’s pamphlet also attempts to ‘‘defend the true idea of democracy 
against the attempt to obliterate and adulterate it by presenting a party 
dictatorship as the political self-determination of a free people.’’ In this 
the author does not entirely succeed. The merits or demerits of Bolshevism 
ean, in the last analysis, be shown only by meta-juridical means, that is, 
by facts and judgments as to the value of the facts, rather than by logic. 
‘*What is truth?’’ asked Pilate. And ‘‘what is ‘the true idea of democ- 
racy’?’’ a Kelsen disciple may well ask. Dostoyevski’s Grand Inquisitor, 
who must have influenced many a political thinker in Russia, opposed 
the idea that the people really want individual freedom instead of pater- 
nalistie guidance and leadership in every walk of life. 

REGINALD PARKER 


Colonial Administration by European Powers. New York: Royal In- 
stitute of International Affairs, 1947. pp. xiv, 98. $1.25. This is a series 
of papers read at King’s College, London, from November 14 to December 
12, 1946, by José de Almada (Portuguese Colonial Administration), Rob- 
ert Godding (Administration of the Belgian Congo), Lord Hailey (British 
Colonial Policy), A. M. Joekes (Developments in the Administration of 
Indonesia), and H. Laurentie (Recent Developments in French Colonial 
Policy). They offer an extremely useful and concise survey of the prob- 
lems, policies, and achievements in the colonial empires concerned. While 
taking pride in the progress realized, the writers do not gloss over 
difficulties and are sometimes frankly critical. In nearly all colonial 
areas there is a marked trend towards self-government in one form or 
another. There is also a growing tendency to promote the social and 
economic well-being of the population and to foster education, on the 
sueecess of which the attainment of all the other objectives depends to a 
large extent. Much has been done. As the Belgian Minister for Colonies, 
Dr. Godding, pointed out: ‘‘When we see now in our Western African 
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eolonies native doctors and barristers, and, in our more recent colony, 
grandsons of cannibals who are medical assistants, chemists, clerks, ae- 
countants, mechanics, or plantation managers, where is the man of good 
faith who could complain that progress has been too slow ?”’ 

Some of the papers, notably those on Indonesia and the Belgian Congo, 
make a valuable contribution to the perennial problem whether it pays to 
have colonies. It seems that it does, for, as Dr. Godding said, ‘‘thanks 
to the resources of the Congo, the Belgian Government in London had not 
to borrow a shilling or a dollar, and the Belgian gold reserve could be left 
intact,’’ as ‘‘during the war, the Congo was able to finance all the ex- 
penditure of the Belgian Government in London, including the diplomatie 
service as well as the cost of our armed forces in Europe and Africa, a 
total of some £40 million.’’ 

In spite of, or perhaps because of, recent progress in colonial administra- 
tion, a note of warning was struck by Lord Hailey. Far from denying the 
benefits thus brought to many British and other colonies, he pointed out: 


that the general interest in the exercise by Colonial Powers of their 
control over colonies, has now become a definite fact in international 
politics, and that no Colonial Power can afford to overlook it. Its 
most conerete expression is an emphasis on a demand for the accelera- 
tion of the grant of independence to all colonies. 


For this and other reasons as well, he advocated ‘‘some authoritative survey 
of the operation”’ of the British colonial system to ‘‘test the adequacy of the 
existing machinery to meet the demands which the future seems destined to 
make on it.’’ It is a fact worth noting that none of the speakers referred 
specifically to the Declaration regarding Non-Self-Governing Territories in 
Chapter XI of the Charter of the United Nations and its impact upon 
colonial administration. 

With the possible exception of the paper on Indonesia, the other papers 
are by and large still relevant in spite of the considerable time lag between 
delivery and publication. To students of colonialism this little booklet will 
prove invaluable. 

Leo Gross 


Francis Lieber—Nineteenth Century Liberal. By Frank Freidel. Ba- 
ton Rouge: Louisiana State University Press, 1948. pp. xiv, 446. Index. 
$4.50. This biography of a much neglected American has been written in 
large part from the voluminous correspondence of Francis Lieber to be 
found in the Henry E. Huntington Library, the Johns Hopkins University 
Library, the Library of Congress, and lesser collections elsewhere. As a 
confidant of most of the leading figures of the middle decades of the last 
century, Lieber’s life gives an insight into almost all of the political con- 
troversies of the period and into the character of a man who took strong 
positions on them. It is the story of a German immigrant who finds him- 
self caught between the partisans of the North and those of the South, 
with an honest dislike for both slavery and high tariffs; a teacher for many 
years at the University of South Carolina, and then a Radical Republican 
propagandist. An emotional and aggressively ambitious teacher and 
writer whose interests and work ranged all the way from physical culture 
to international copyrights, he was an innovator in many fields. But in 
his principal field, the study of government, his primary contribution was as 
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a publicist rather than an original thinker. He was a friend and admirer 
of Justice Story and Chancellor Kent, and continued to propagandize their 
laissez-faire gospel in terms which, as the author demonstrates, show his 
complete lack of awareness of the growing size and complexity of economic 
enterprise during and after the Civil War. His most lasting contribution 
is not his Manual of Political Ethics (1838-9), nor his Essay on Civil 
Liberty (1853), which were his most original works, but rather his codifica- 
tion of the rules of land warfare. 

This book is very well written and organized, with the exception of the 
first two chapters which contain a good deal of superfluous materials un- 
connected with the main thread of the story. The author has done a careful 
and ambitious job which leaves little to be desired. 

Foster H. SHERWOOD 
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THE NORTH ATLANTIC TREATY IN THE 
UNITED STATES SENATE 


By RicHarp H. HEINDEL, THORSTEN V. KALIJARVI, 
AND Francis O. WILcox 


Staff Members, Senate Foreign Relations Committee 


In joining the North Atlantic Treaty the United States made a momen- 
tous decision in its foreign policy. This article undertakes to analyze the 
role of the United States Senate in this historic step and to summarize the 
more important issues encountered. 


I. THe BackarouND 


American interest, assistance and leadership have spurred the rebuild- 
ing of Europe during the past two years. The North Atlantic Treaty pro- 
jects and intensifies this interest, and in addition manifests once more the 
will of the American people to work for peace, freedom, stability, and se- 
curity. In two world conflicts war in the North Atlantic area has meant 
war for us. The course of action envisioned in this Treaty is that which 
we probably would follow in any future world conflict, treaty or no treaty. 
In addition we achieve a great political advantage in making clear in ad- 
vance what our course will be in ease of armed attack against the North 
Atlantic area. By leaving no uncertainty on this point our foreign policy 
is clarified and the stability of the North Atlantic area is promoted. 

Prior to the conclusion of the Treaty, the American people, the Com- 
mittee on Foreign Relations, the Senate and the Congress had already 
shown their deep concern over the strengthening of the security of the 
North Atlantic area as a factor in the national security and well-being of 
the United States. The overwhelming Senate votes on the United Nations 
Charter and the Rio Pact, together with the passage of the Foreign Aid 
Act of 1947, the program of assistance to Greece and Turkey, and the 
Foreign Assistance Act of 1948, were tangible evidence of that concern. 
On June 11, 1948, the Senate passed Senate Resolution 239 by a vote of 


1 See particularly the following documents: Documents Relating to the North Atlantic 
Treaty, S. Doc. No. 48, 81st Cong., Ist Sess.; U. 8S. Senate, Committee on Foreign Rela- 
tions, Hearings on the North Atlantic Treaty, three parts; U. S. Senate, Report of the 
Committee on Foreign Relations on the North Atlantic Treaty, Executive Report No. 8; 
Congressional Record, Daily Edition, Feb. 15, March 4 and July 5 through July 21, 1949; 
Committee on Foreign Relations, Report to accompany S. Res. 239, 80th Cong., 2nd Sess., 
May 19, 1948, Senate Report No. 1361. 
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64 to 4, and conversations were begun the following month with the Brussels 
Treaty Powers and Canada to consider what further steps might be taken 
with respect to the security of the North Atlantic area.” 

The Senate, faced by many proposals for the reform of the United 
Nations and the unfavorable trends in postwar developments, advised the 
President, in Senate Resolution 239 (often called ‘‘the Vandenberg Reso- 
lution’’), to pursue six objectives within the framework of the United 
Nations Charter. This important ‘‘advice’’ on foreign policy, developed 
in close codperation with the Department of State, devoted three provisions 
to the reform of the United Nations and three provisions (paragraphs 2, 3 
and 4) to the development of regional and other collective self-defense 
arrangements under Article 51. The text of Senate Resolution 239 reads: 


Whereas peace with justice and the defense of human rights and 
fundamental freedom require international codperation through more 
effective use of the United Nations: Therefore be it 

RESOLVED, That the Senate reaffirm the policy of the United States 
to achieve international peace and security through the United Na- 
tions so that armed force shall not be used except in the common in- 
terest, and that the President be advised of the sense of the Senate 
that this Government, by constitutional process, should particularly 
pursue the following objectives within the United Nations Charter: 

(1) Voluntary agreement to remove the veto from all questions in- 
volving pacific settlements of international disputes and situations and 
from the admission of new members. 

(2) Progressive development of regional and other collective ar- 
rangements for individual and collective self-defense in accordance 
with the purposes, principles, and provisions of the Charter. 

(3) Association of the United States, by constitutional process, with 
such regional and other collective arrangements as are based on con- 
tinuous and effective self-help and mutual aid, and as affect its national 
security. 

(4) Contributing to the maintenance of peace by making clear its 
determination to exercise the right of individual or collective self- 
defense under article 51 should any armed attack occur affecting its 
national security. 

(5) Maximum efforts to obtain agreements to provide the United 
Nations with armed forces as provided by the Charter, and to obtain 
agreement among member nations upon universal regulation and re- 
duction of armaments under adequate and dependable guaranty 
against violation. 

(6) If necessary, after adequate effort toward strengthening the 


2 Since the time sequence is of considerable interest, a summary chronology is given: 
Feb. 14, 1949, brief Senate debate on proposed treaty; Feb. 18 and March 8, Secretary 
Acheson meets with the Foreign Relations Committee in informal executive sessions to 
discuss draft of Treaty; March 18, Treaty is made public; April 4, Treaty is signed; 
April 12, Treaty transmitted to the Senate; April 21, Committee meeting to consider 
relationship of Treaty to the Military Assistance Program; April 27, sixteen days of 
public hearings begin; June 2 and 6, executive sessions of the Committee; and June 6, 
1949, Treaty reported unanimously to the Senate. 
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United Nations, review of the Charter at an appropriate time by a 
General Conference called under article 109 or by the General As- 
sembly. 


The objective was soon realized, at least in part. In October, 1948, the 
conversations referred to above resulted in agreement that a Treaty pro- 
viding for a collective defense arrangement within the framework of the 
Charter was necessary. The North Atlantic Treaty was accordingly nego- 
tiated and signed on April 4, 1949, by representatives of the seven coun- 
tries and of Norway, Denmark, Iceland, Italy and Portugal. 

During the debates on the Treaty, Senator Vandenberg expressed satis- 
faction that it faithfully reflected the advice contained in Senate Resolu- 
tion 239, a factor which ought to weigh heavily in influencing a Senator’s 
vote for ratification. However, in response to an opponent who contended 
that last year’s debates on Senate Resolution 239 did not foreshadow what 
he described as a military alliance, Senator Vandenberg said: ‘‘I do not 
consider it obligatory upon any Senator to vote for the North Atlantic 
Pact because he voted for Senate Resolution 239.’’ (One Senator who 
had voted against the resolution voted for the Pact; six Senators favored 
the resolution but not the Pact.) The debates, as well as several resolu- 
tions offered while the Treaty was under discussion, demonstrated that 
there was considerable pressure for progressing further along the lines of 
paragraphs 1, 2 and 6 of Senate Resolution 239, relating to United Nations 
reform, and not to rest ecntent upon the device of the Pact. 

Newspaper accounts about the possibility of Norway’s entry into the 
Pact and the alleged provisions of the draft treaty touched off on Febru- 
ary 14, 1949, a short but significant debate, widely quoted abroad, begun 
by Senator Donnell and joined in by Senators Connally, Vandenberg, 
Lodge, Knowland, and Wherry. The issues raised, largely relating to the 
still unfinished terms of Article 5, foreshadowed the major themes in the 
Senate debate on ratification. The assurances given then on these points 
were borne out by the final version of the Treaty and by the expositions 
of the Senate proponents of the Treaty. References to the Monroe Doc- 
trine, the Rio Pact, ‘‘old-fashioned military alliances,’ Senate Resolution 
239, and the obligations under the United Nations Charter had already 
begun. The replies that Senators Connally and Vandenberg were able to 
make indicated the advantages to be gained by frank consultations with 
the United States negotiators. 

From the early stages of Senate Resolution 239 to the ratification of 
the Treaty, there was close codperation between the Executive Branch and 
the Senate. Ranking members of the Committee in several consultations 
with the State Department, and the Committee as a whole, played an effec- 
tive part in formulating the terms of the Treaty—a good example of the 
working of the advice and consent clause of the Constitution. As Senator 
Connally said, 
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Secretary Acheson and former Under Secretary of State Robert A. 
Lovett were . .. the chief architects for the United States in build- 
ing the treaty structure. But I think it safe to say that the Foreign 
Relations Committee and the Senate furnished some of the stone and 
mixed some of the mortar to complete its symmetry and strength. 


A number of specific instances may be cited to illustrate this point. It 
was following consultation with Senators Connally and Vandenberg, for 
example, that the key words ‘‘such action as it deems necessary’’ appeared 
in Article 5. It was as a result of a Committee suggestion that the clause 
‘‘in accordance with their respective constitutional processes’’ was trans- 
ferred from the preamble to Article 11 in order to make certain that al! 
the terms of the Treaty would be carried out in accordance with the con- 
stitutional processes of the participating states. It was a Committee sug- 
gestion, too, that led to a modification of Article 3 so that its words would 
give less support to those who might otherwise criticize it as being the basis 
for an armaments race. 

The hearings ran for 16 days and are recorded in 1270 pages. To meet 
a request the Committee resorted to the unusual procedure of inviting two 
other members of the Senate, who later opposed the Treaty, to participate 
in the questioning. The Committee heard all witnesses, 96 of them, who 
requested to be heard. Of the 90 non-governmental witnesses, it can be 
surmised that 50 were clearly opposed to the Treaty, 30 were clearly for it, 
and 8 are difficult to classify precisely. While opposing witnesses failed 
to change the Committee’s verdict, their testimony assisted in clarifying 
vital issues. Business, labor, agricultural, church, veterans, and service 
eroups were heard, but it was not always clear what mandate the wit- 
nesses had from their groups. This is not the place to appraise the value 
of the hearings as a device for the benefit of the Committee, the Senate, or 
the general public. Almost all issues were thoroughly canvassed. The 
hearings are less repetitive than might be expected, although there was 
considerable similarity in the testimony of seven or eight representatives 
of the Progressive Party and of several members of the Society of Friends. 
The over-all impression gained by re-reading the testimony is that the dis- 
cussion centered principally on Article 5 and the broad issues of war, 
peace, and alliances. 

The Committee voted unanimously on June 6, 1949, to recommend the 
Treaty for Senate approval. On July 5, moving into the historic Senate 
Chamber where the Monroe Doctrine was first announced, the Senate, in 
an atmosphere of crowded informality, began 12 days (about 63 hours) of 
debate during which time some 31 Senators spoke for, and 12 against, the 
Treaty. Other proponents stood ready to speak, but the strategy of the 
floor leadership was to press forward while leaving the opposition all the 
time it wished to consume. The vote on July 21, one of the largest on rec- 
ord, was 82 to 13, one Senator being absent on official business. 
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Experienced observers expressed the view that the debates and the vot- 
ing produced very few surprises. There had been predictions of shorter 
debate. A steady occupant of the public gallery—if the old Chamber had 
one—might have felt that because of Article 3 the impending Military 
Assistance Program and not the Treaty occupied the limelight. Senator 
Smith of New Jersey put it this way: ‘‘I think this debate is out of bal- 
ance because it puts dominating emphasis on military strength.’’ The 
exposition of the Treaty and the international situation remains very il- 
luminating, and compares favorably with similar deliberations in other 
countries. One can conclude from a preliminary examination of the for- 
eign official commentaries and parliamentary debates that in only a few 
instances is there any significant divergence in interpretations concerning 
the Treaty. Nor do the themes in the foreign parliamentary debates, except 
those reiterated by the parliamentary members of the Communist parties, 
differ very much from the Senate debates. Generally, with the exception 
of our concentration on Article 3, the emphasis on the overriding impor- 
tance of Article 5, on the peaceful, defensive objectives of the Pact, on the 
obligations to the United Nations and on Article 51 is similar to the Senate 
consideration to which we now turn in detail. 


II. THe Pact AND THE UNITED NATIONS 


During both the hearings and the debate on the Senate floor consider- 
able attention was given to the basic relationship of the Pact to the United 
Nations. This analysis followed the Senate’s customary procedure of 
keeping the interests of the United Nations clearly in focus. Every ma- 
jor treaty and legislative proposal in the field of foreign relations that has 
been before the Senate since 1945 has been carefully scrutinized in order 
to determine whether it was consistent with our obligations under the 
Charter and whether it would contribute toward the basie objective of 
that organization, the maintenance of world peace and security. 

The language of the Treaty makes clear that it was conceived within the 
framework of the Charter and remains subordinate to the machinery of 
the United Nations. In the first instance the Treaty is founded upon 
Article 51 of the Charter which categorically recognizes the inherent right 
of individual or collective self-defense. In the Preamble to the Treaty 
the parties reaffirm their faith in the purposes and principles of the Char- 


3 Article 51: ‘‘ Nothing in the present Charter shall impair the inherent right of indi- 
vidual or collective self-defense if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken the measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of this 
right of self-defense shall be immediately reported to the Security Council and shall not 
in any way affect the authority and responsibility of the Security Council under the 
present Charter to take at any time such action as it deems necessary in order to main- 


tain or restore international peace and security. 
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ter, and in Article 1 they accept once more their solemn Charter obligations 
to settle their disputes by peaceful means and to refrain from the use of 
force in any manner inconsistent with the purposes of the United Nations. 

More important still, in both Articles 5 and 7, the parties specifically 
recognize the primary responsibility of the Security Council for the main- 
tenance of peace and security. In concrete terms this means that no col- 
lective action will be taken under the Treaty unless the Security Council 
is unable to keep the peace ; that all measures taken as a result of an armed 
attack shall be reported immediately to the Council; and that any such ac- 
tion must cease as soon as the Security Council is able to regain control of 
the situation. The Treaty thus operates inside the Charter but outside 
the veto. It does not replace United Nations peace machinery ; it functions 
only if and when that machinery breaks down. 

If, after these assurances, there should remain any doubts about the 
paramountey of the United Nations, the framers of the Treaty intended 
to brush them aside by the sweeping language of Article 7. That article 
sets forth the basic principle that the Treaty does not affect ‘‘in any way 
the rights and obligations under the Charter of the Parties which are 
members of the United Nations. ...’’ This is merely repeating in an- 
other way Article 103 of the Charter which makes clear that in the event 
of a conflict between a Member’s obligations under the Charter and its 
obligations under any other international agreement, the former shall pre- 
vail. We arrive at the conclusion that the provisions of the Charter will 
govern any activities undertaken under the Treaty wherever they may be 
applicable. 

During the hearings some uncertainty emerged as to whether the Treaty 
was designed to establish a full-scale regional organization operating un- 
der Articles 51-54 of the Charter, or a more limited collective defense ar- 
rangement. This uncertainty stemmed in part from the general assump- 
tion in Washington that the Atlantic Pact was to be closely patterned after 
the Rio Treaty; but it stemmed in part also from a difference in opinion 
which Secretary Acheson and Ambassador Austin expressed in their testi- 
mony before the Foreign Relations Committee. On April 27, Secretary 
Acheson pointed out, in effect, that the Treaty was not a regional arrange- 
ment but was based on Article 51. On the following day Ambassador 
Austin asserted that it was ‘‘not necessary to define the organization of the 
North Atlantic community as exclusively a regional arrangement, or as 
exclusively a group for collective self-defense, since activities under both 
Article 51 and Chapter VIII are comprehended in the Treaty.’’ * 

Since the activities and responsibilities of states members of a broad re- 
gional organization are more comprehensive than those of states in a simple 
collective defense arrangement under Article 51, the question is of more 


4 Hearings, Pt. I, pp. 22, 30, 94. 
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than academic importance. Article 54 requires that regional organizations 
keep the Security Council fully informed of their activities for the mainte- 
nance of peace. Likewise, Article 53 provides that regional agencies may 
not take any enforcement action without the authorization of the Security 
Council. Opponents of the Treaty argued that such tight lines of responsi- 
bility to the Security Council might prove embarrassing and for that rea- 
son the framers of the Treaty conveniently forgot to refer to the regional 
articles of the Charter. This argument flows, in large measure, from a 
failure to understand the fundamental difference between Articles 51 and 
53 of the Charter. Article 51 has nothing to do with enforcement action; 
it deals exclusively with self-defense measures against an armed attack. 
This right of self-defense is an inherent right which belongs naturally to 
every state and which cannot be impaired by any provision of the Charter. 
It follows that the exercise of the right of self-defense does not require any 
prior authorization by the Security Council or by any other organ or 
agency. 

The framers of the Atlantic Pact omitted the detailed provisions of the 
Rio Treaty relating to the machinery and the procedures for the settle- 
ment of local disputes. Moreover, they omitted any direct reference to 
the regional articles (Chapter VIII) of the Charter. It is clear, there- 
fore, that the Treaty is intended primarily to establish a collective defense 
arrangement under Article 51.° However, as the report of the Foreign 
Relations Committee points out, it is not necessary to define the organiza- 
tion of the North Atlantic community as exclusively one or the other. It 
can be utilized as a regional arrangement, subject to the pertinent provi- 
sions of the Charter, if the members so desire. 

Finally, it should be emphasized that Pact members are not under any 
Charter obligation to report their defense plans to the Security Council. 
To be sure, Article 51 provides that measures taken in the exercise of the 
right of self-defense shall be so reported immediately. But the right of 
self-defense cannot be exercised before an armed attack has taken place. 
The obligation to report, therefore, extends only to the measures taken to 
repel an armed attack; members are not required to report on defense 
plans which they may formulate for the exercise of this right. If, on the 
other hand, ‘‘regional’’ activities for the maintenance of peace should be 
undertaken under Chapter VIII of the Charter, then, of course, reports 
would have to be made to the Security Council in accordance with the 
terms of Article 54. 

One final comment is in order about Article 51. Several Senators con- 
tended that it contains no specific language which would authorize the 
creation of a formal organization of states, in advance of an armed attack, 

5 Cf. Mr. Bevins’ remark in Parliament: ‘‘The Treaty is not a regional arrangement 


under Chapter VIII of the Charter.’’? See also the Report of the Committee on Foreign 
Affairs of the French National Assembly, No. 7849, pp. 21-24. 
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for defense purposes. Article 51 comes into play, they argued, only if and 
when an armed attack occurs. Such a restricted interpretation of Article 
51 would greatly limit the right of collective self-defense. As Senator 
Connally asked during his opening address to the Senate: ‘‘What would 
the exponents of this theory have us do—wait until Europe is overrun and 
eall a conference to determine the counter-measures that should be taken ?’’ 
Clearly collective self-defense would be an empty right if groups of states 
were unable to coordinate their defense efforts or to declare in advance their 
determination to defend themselves against armed attack. Both the Brus- 
sels Pact and the Rio Treaty are persuasive arguments that Article 51 en- 
visages arrangements which provide in advance for future emergencies. 


III. Setr-HeLtp Arp 


If the Pact is to be effective either in deterring aggression or in repelling 
an armed attack, the signatory states must build up their capacity to de- 
fend themselves. This can be done in two ways: (1) by the efforts of in- 
dividual states to develop their own national defense; and (2) by mutual 
assistance which may take several forms, including the ecodrdination of the 
defense plans of the participating countries and the furnishing of military 
equipment and supplies by certain countries to their partners. This is 
the dual objective of the principle of ‘‘continuous and effective self-help 
and mutual aid’’ embodied in Article 3 of the Treaty.® 

Although the idea of self-help and mutual aid generated more heat and 
consumed more of the Senate’s time than any other single topic relating 
to the Treaty, it had received the stamp of Congressional approval prior 
to 1949. It was incorporated in Senate Resolution 239 as one of the eri- 
teria for any collective defense arrangement with which the United States 
might become associated. It was also inserted in the Foreign Assistance 
Act of 1948 to make clear that no nation could expect assistance unless it 
was prepared to do its utmost to help itself and its fair share to help others. 

It is apparent to those who study Article 3 that it contains a definite 
commitment on the part of the participating countries to contribute, indi- 
vidually and collectively, to the defense of the North Atlantic area. Did 
this mean that the United States would be under obligation to furnish arms 
to some, perhaps. all, of the signatories? More specifically, did it mean 
that individual Senators who voted for the Treaty should feel obligated to 
support the Military Assistance Program then being developed by the Ad- 
ministration? These questions plagued the Senate from the time the hear- 
ings began until the final vote was taken. Members of the Foreign Rela- 
tions Committee did their best to reassure Senators on both scores. The 


6 Article 3 reads: ‘‘In order more effectively to achieve the objectives of this Treaty, 
the Parties, separately and jointly, by means of continuous and effective self-help and 
mutual aid, will maintain and develop their individual and collective capacity to resist 
armed attack.’’ 
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Committee report, as well as the initial statements of Senators Connally 
and Vandenberg to the Senate, all stressed the argument that Article 3, 
while binding the signatories to the general principle of self-help and mu- 
tual aid, did not bind the United States to accept the proposed Military 
Assistance Program or any particular kind of implementation program. 
Consequently, a member of the Senate might cast his vote for the Pact and 
still find valid reasons for opposing the type of military assistance recom- 
mended by the Administration.’ 

For several reasons these arguments failed to reassure the entire Senate. 
In the first place, certain Senators probably did not want to be reassured. 
In the second place, a few strong supporters of the Treaty, like Senator 
Morse, argued that Article 3 would impose upon us an obligation to imple- 
ment the Treaty with whatever military assistance is necessary to build up 
an effective area defense against the Soviet Union. Finally, the Military 
Assistance Program came of age at exactly the right time to be injected 
into the debate on the Senate floor and thus confuse the issue. 

This latter point deserves further comment. At the outset the strategy 
of the Senate leadership was to consider the Treaty separately and dispose 
of it on its merits before turning to the more difficult Military Assistance 
Program. This decision seemed logical enough, inasmuch as the Military 
Assistance Program was conceived before the Treaty, was developed inde- 
pendently of it, and was not intended by the Administration as an imple- 
mentation of Article 3. That the two programs, although complementary, 
were separate and distinct, was emphasized by the State Department on 
July 11 in a letter to Senator Vandenberg.’ The Department pointed out 
that the Military Assistance Program covered certain countries not parties 
to the Treaty, and that the program would be necessary even if there were 
no Treaty. Moreover, it is obvious that the program, strictly speaking, 
could not possibly be an implementation of Article 3, since the Council 
and the Defense Committee, who are to make recommendations relating to 
implementation, were not organized until after the Pact went into force. 

All this sounds logical enough. But the fact remains that on April 5, 
one day after the signing of the Treaty, the State Department revealed 
that it had received official requests for military assistance from the five 
Brussels Powers and from Italy, Denmark and Norway. And despite the 


7 During the hearings Secretary Acheson stressed the concept of ‘‘honest judgment.’’ 
‘“‘The judgment of the executive branch of this Government,’’ he said, ‘‘is that the 
United States can and should provide military assistance to assist the other countries in 
the pact to maintain their collective security. The pact does not bind the Congress to 
reach that same conclusion, for it does not dictate the conclusion of honest judgment. 
It does preclude repudiation of the principle or of the obligation of making that honest 
judgment. Thus, if you ratify the pact, it cannot be said that there is no obligation 
to help. There is an obligation to help, but the extent, the manner, and the timing is 
up to the honest judgment of the parties.’’ Hearings, Pt. I, p. 13. 

8 Congressional Record, July 11, 1949, p. 9371. 
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fact that the Executive Branch refrained from formally submitting the 
Military Assistance Program to Congress until after the ratification of the 
Treaty, it was presented informally during the Treaty hearings. In the 
public mind the two programs became inextricably interrelated, and that 
confusion was reflected on the Senate floor. 

In spite of conflicting arguments, the obligations of the United States 
under Article 3 seem fairly clear. There is certainly no obligation on our 
part to furnish arms to any specific country for any particular purpose. 
No state may come to us and demand American arms assistance as a matter 
of right under the Treaty. On the other hand, there is an obligation upon 
us to help develop the collective capacity of the North Atlantic community 
to resist armed attack. Our commitment is to the North Atlantic states 
jointly and not to each nation separately. It is highly important that this 
fundamental distinction be kept in mind, for only if it is, ean a properly 
integrated defense system be established. Each nation must persuade the 
other members of the Pact that its request for arms is justifiable, not only 
in terms of its own efforts and needs, but in terms of the common strategic 
plan. 

While the Treaty thus binds us to a collective effort to work out a joint 
defense system, there is no specific obligation with respect to the timing, 
nature and extent of assistance to be given by any party. In the light of 
the recommendations of the Defense Committee set up under Article 9, each 
state will determine for itself what it should contribute in the way of man- 
power, materials and equipment to achieve the common goal. There may, 
of course, be honest differences of opinion. So far as the United States is 
concerned, the type and amount of aid given, when it is to be extended, and 
the conditions under which it is to be granted, are all matters which, in the 
final analysis, are reserved to the Congress. 

During the Treaty negotiations the Executive Branch exercised great 
eare not to make any commitments to furnish aid to any of the parties. It 
is only natural, however, that the countries of Western Europe who are 
anxious to build up their defense potential, should be inclined to stress the 
mutual aid aspect of the Treaty more than the United States would do. 
Whether they have a right to it or not, the fact remains that they expect 
military aid from the United States. The report of the Foreign Affairs 
Committee of the French National Assembly, for example, points out that 
such aid is one of the ‘‘éléments indispensables’’ for the effectiveness of 
the Treaty and the common defense of Western Europe. 

From what has been said above, the argument advanced by certain Sen- 
ators that Article 3 imposes upon the United States an obligation to sup- 
ply arms in increasing amounts to all the signatories over a 20-year period 
is clearly an exaggeration. The defense of the North Atlantic community 
might best be served by arming certain Pact members and not arming 
others. That will have to be determined by the Defense Committee, the 
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Council, and the Congress after a careful study of the entire matter. Nor 
is there any solid basis for the contention that the Treaty will commit us 
to a continuous and increasing charge upon the Treasury for the next 20 
years, even though we are committed to the Treaty itself for that period 
of time. The volume and type of aid extended will depend largely upon 
world conditions, the defense needs of the signatories and our own ability 
to extend that aid. Secretary of Defense Johnson, testifying before the 
Foreign Relations Committee, estimated the program might run for four 
or five years probably in decreasing amounts. If the Treaty increases se- 
curity in the world, as its proponents hope, it should ultimately result in 
substantial savings for the United States both with respect to our foreign 
commitments and our own military establishment. 

It is also far fetched to argue that the United States is under obligation 
to assist the signatories to develop the defense capacity of their overseas 
possessions. The Treaty is designed to maintain the peace and security 
of the North Atlantic area. None of the signatories has ever suggested 
that Article 3 should apply to any other region of the world. It is true, 
of course, that events outside the area, such as colonial uprisings, may have 
a serious impact upon the Treaty. It is true, too, that assistance granted 
to any colonial Power might enable it to send arms and men to its colonial 
territories which it might not otherwise be able to send. In this connection, 
safeguards against the diversion of military supplies will no doubt be pro- 
vided in connection with the Military Assistance Program. Meanwhile the 
record is clear; there is absolutely no obligation whatsoever upon the 
United States to help the parties to the Treaty build up military establish- 
ments in their overseas territories. 

While two reservations and one ‘‘declaration’’ designed to clarify Arti- 
cle 3 were introduced, the Senate was not disposed to weaken it or to water 
down its terms. The declaration, which served to replace the reservations, 
was put forth by three persistent critics of Article 3, Senators Wherry of 
Nebraska, Taft of Ohio, and Watkins of Utah. It read as follows: 


The United States of America ratifies this treaty with the under- 
standing that Article 3 commits none of the parties thereto, morally 
or legally, to furnish or supply arms, armaments, military, naval or 
air equipment or military, naval, or air supplies to any other party 
or parties to this treaty. 

Senator Wherry explained that the declaration was neither a formal 
reservation nor an amendment. Rather, it was a ‘‘type of reservation to 
the resolution of ratification that does not require re-negotiation of the 
Treaty.’’® It is clear, however, that such a declaration, touching the very 
vitals of the Treaty, would require the expressed consent of the other sig- 
natories. Whether approved as a reservation, an understanding or a 


® Congressional Record, July 21, 1949, p. 10078. 
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declaration, it would have to be communicated to them and, unless it 
met with unanimous acceptance, renegotiation of the Treaty would be 
necessary. 

Moreover, the adoption of such a declaration would have had serious 
repercussions abroad. It would have cast grave doubts upon the deter- 
mination of the United States to put the Treaty into effective operation. 
It would have constituted an open invitation to other signatories to spell 
out in their own way the various general obligations contained in the 
Treaty. It would have left the impression abroad that the Congress was 
ruling out one important field of mutual aid in which the United States 
could effectively contribute to the ‘‘collective capacity to resist armed at- 
tack’’ within the meaning of Article 3. As Senator George of Georgia 
remarked, it would have amounted to a ‘‘moral repudiation’’ of the Pact. 

For these reasons the Senate rejected the Wherry-Taft-Watkins declara- 
tion by a vote of 74-21. Had Senate leaders been willing to accept the 
declaration, and weaken Article 3, there is little doubt that several addi- 
tional votes would have been gained for the Treaty. 

A few final comments should be made about the kinds of joint action 
which Article 3 contemplates, apart from the military assistance program, 
to develop the capacity of the member states to resist armed attack. The 
possibilities are enormous. One may cite by way of example joint plan- 
ning for the defense of the North Atlantic area, planning for the codrdi- 
nated use of the armed forces of the Pact members, the joint use of fa- 
cilities, and codrdinated arrangements for production and supply. 

The Brussels Treaty Powers have already taken long strides in the di- 
rection of self-help and mutual aid. Their military defense organization 
is working out a common, integrated defense policy, codrdinating the re- 
sources and the defensive strategies of the five states. Subsidiary steps 
are being taken to standardize military equipment, to codrdinate produc- 
tion facilities and to transfer available supplies and equipment among 
themselves in support of the joint defense effort. These activities will be 
properly meshed into the defense machinery created under the Atlantic 
Pact. 

In their efforts to build up their military establishments the members 
of the Pact will have to exercise great care not to collide with the basic 
objectives of the European recovery program. The two programs are 
not incompatible; on the one hand economic strength is obviously the 
first essential of a strong state, and on the other hand increased security 
in Europe should do much to increase production. The signatory states 
seem to have agreed on a satisfactory formula. Any increase in the pro- 
duction of military equipment must be undertaken in such a way as not 
to interfere with production for civilian purposes. If competition should 
develop between the two programs for materials and manpower, then eco- 
nomic recovery will be given first priority. 
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It will be seen that Article 3 is by no means a one-way street. While 
the United States will probably contribute more arms to the common cause 
than any other country, we stand to gain much from the principle of self- 
help and mutual aid; the greater the teamwork the more effective will be 
the results with the least cost to each nation. The implementation of this 
principle, as the Committee report points out, will not only help deter ag- 
gression but will go far, in the event our attempts for world peace fail, to 
assure the defense of our country and the collective strength we need for 
ultimate victory. 


IV. ACTION IN THE EVENT oF AN ARMED ATTACK 


The Senate considered Article 5 the most important article of the Treaty. 
It required long and delicate negotiations which were made particularly 
difficult because of the publicity which attended the formulation of the 
Treaty. The article lays down the principle that an attack on one or more 
members will be considered as an attack on all. This applies only if the 
attack occurs in the North Atlantic area and not in the event of attack on 
members outside that area. The debates on the floor of the Senate left lit- 
tle doubt that any major attack in the Treaty area would see the United 
States a party to the ensuing conflict. 

The principle that an armed attack against one constitutes an attack 
against all the other member states is to be found in several international 
instruments formulated before the North Atlantic Treaty was concluded: 
notably in Declaration XV of the Meeting of the Ministers of Foreign Af- 
fairs at Havana in 1940, the Act of Chapultepec, Article 3 of the Rio Treaty, 
and the Charter of American States signed at Bogota in 1948. Conse- 
quently, the basic principle of Article 5 of the Treaty was familiar to the 
Senate, which had been called upon to approve two of these agreements. 
The Senate and the Committee on Foreign Relations were substantially the 
same in both the 80th and 81st Congresses. It is also not without signifi- 
cance that Senator Connally played an important part in the formulation 
of the Act of Chapultepec and that both he and Senator Vandenberg made 
outstanding contributions to the Rio Pact. 

But what is an armed attack? Does any violence perpetrated upon any 
member or upon any of its nationals constitute an armed attack under the 
Treaty? Since the principal objective of the Treaty is to safeguard the 
security of the North Atlantic area, only such armed attacks as threaten 
that security are contemplated. This rules out violence of irresponsible 
groups and refers, as Article 51 of the Charter clearly contemplates, to 
an armed attack of one state against another. Purely internal disturb- 
ances and revolutions are not included, although aid given to revolutions 
by outside Powers can conceivably be considered an armed attack. There 
is therefore something of a gap between legality and reality in this Treaty, 
somewhat comparable to the gap which resulted from the use of the legal 
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term ‘‘war’’ in the League of Nations Covenant rather than the more ap- 
plicable words ‘‘aggression’’ or ‘‘use of force.’’ In the failure to make 
adequate provision against indirect aggression one encounters what may 
prove to be a serious weakness of the Treaty. Aggression since the end of 
fighting in World War IT has rarely taken the form of an armed attack. 
Once an armed attack has occurred, what kind of action is required? 
Presumably the parties attacked will resist with all their power under 
their inherent right of self-defense. Each of the other parties not the 
subject of immediate attack, also relying upon its inherent right of self- 
defense, will individually and in concert with the others take ‘‘such ac- 
tion as it deems necessary, including the use of armed force, to restore 
and maintain the security of the North Atlantic area.’’ This seems to 
imply consultation among the member states before they determine upon 
the assistance they will furnish, but by no means rules out immediate 
action, within constitutional limits, individually or in execution of previ- 
ously agreed plans. Each state determines what action it is to take in 
any given instance. The clause ‘‘such action as it deems necessary’’ was 
originally included in the Treaty as the result of executive-legislative con- 
sultation and it is significant that the Committee report on this point says: 


These words were included in article 5 to make absolutely clear that 
each party remains free to exercise its honest judgment in deciding 
upon the measures it will take to help restore and maintain the se- 
curity of the North Atlantic area. 


Obviously every aggression does not mean that a state must go to war. 
There is nothing automatic about the article except that each Power is re- 
quired to exercise honest judgment as to the action it should take in a given 
ease. The scope of action open to the parties is limitless and ranges from 
diplomatic pressure to warlike measures. The joint defense arrangemenis 
established under the Treaty, as well as the military resources of each sig- 
natory, will condition the contribution each might make to the common 
defense effort. For example, in case of an attack on a signatory, it is con- 
ceivable that certain countries might make their contributions in the form 
of bases, others in troops, and still others in planes, and all thus meet their 
obligations under Article 5. 

Views differed in the Senate on the meaning of Article 5 and the commit- 
ments which the United States undertakes therein. Naturally much will 
depend upon the conditions surrounding an attack as to how the article 
would be applied. Many of the views expressed differed in their basic as- 
sumptions. Senators noted the possibility of conflicts among the signatory 
Powers themselves. If one Pact member should attack another in the fu- 
ture, the United States might be obligated to oppose the aggressor which 
would be using equipment we had supplied her. However, Senator Con- 
nally, speaking for the Committee, pointed out that the extent to which a 
state meets its obligations under Article 5 will ‘‘be determined by each 
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state in the light of existing circumstances.’’ Senator Vandenberg, speak- 


ing of the commitments under Article 5, said: 


[Article 5] commits us . . . to take forthwith, individually and in 
concert with the other parties, ‘‘such action as we deem necessary, in- 
eluding the use of armed force, to restore and maintain the security 
of the North Atlantic area.’’ A commitment to take notice and to do 
something about it is automatic. A commitment to war is not. In- 
deed, the textual phrase ‘‘including the use of armed force’’ obviously 
indicates that there are many other alternatives. . . .?° 


The limitation upon the latitude of action under Article 9 makes this 
clear. That article provides for an Advisory Council, a Defense Committee 
and such subsidiary bodies as are necessary to implement the Treaty. The 
powers of the Council are to be purely advisory with respect to govern- 
mental action and the Defense Committee will concern itself primarily, with 
plans and recommendations for developing the individual and collective 
capacity of the parties to resist attack, and for the exercise of the inherent 
right of self-defense. But the responsibility for making final decisions and 
taking final action rests in the individual governments and not in the 
common defense organization. 

As we have noted above, whatever action the signatories take as a result 
of an armed attack must be reported immediately to the Security Council, 
and must cease when the Council has taken measures to restore and main- 
tain peace and security. Article 5 operates only when the United Nations 
is unable to control an act of aggression in the Treaty area, and must cease 
when the United Nations brings the situation into control. 

The interpretations of this article by other countries have brought out 
two points in particular which deserve mention here. The first is that aid 
under the Pact will be forthcoming only upon the request of the party at- 
tacked. The British commentary (Cmd. 7692) reads as follows: ‘‘In order 
to obtain the assistance of the other parties, the party attacked must be 
able to convince them that the attack is of such a nature that its independ- 
ence and integrity are threatened.’’ This interpretation did not occupy 
Senate attention. It seems to imply that parties to the Treaty which have 
not been attacked may not invoke Article 5. Normally such a request 
would come from an attacked state. The interpretation further ignores the 
possiblity that a government might be so disorganized by a quick attack 
or coup d’état that it would be unable to make the necessary official request. 

The second point has to do with the desire on the part of certain signa- 
tories for an even stronger and more automatic alliance and defense ar- 
rangement than that provided by the Treaty. The proponents of this point 
of view observe that Article 5 will gain in importance as Article 9 succeeds 
in producing a strong military organization under one command. They 
likewise point out that Article 4 of the Brussels Pact is much stronger than 


10 Congressional Record, July 6, 1949, p. 9068. 
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Article 5 of the North Atlantic Treaty. The former provides that, in case 
of an armed attack, ‘‘the other High Contracting Parties will, in accord- 
ance with the provisions of Article 51 of the Charter of the United Nations, 
afford the party so attacked all the military and other aid and assistance 
in their power.’’ However, it was just this automatic commitment to go 
to war that the United States was unwilling to accept in the negotiations 
and which the Committee on Foreign Relations pointed out had not been 
entered into. The Treaty is not an old-fashioned military alliance, but ac- 
ceding to the above point of view would have gone a long way to make it so. 

The Senate was not disposed to weaken the terms of Article 5 by limiting 
reservations. The Watkins reservation offered on July 5 construed Article 
5 to mean that the United States would restore and maintain the security 
of the North Atlantic area and use its military forces for that purpose in 
a specific case only if the Congress by joint resolution so provided. More- 
over, in case of an armed attack on a signatory, the United States would be 
free to undertake any action it wished. The reservation would have left 
the Congress completely free to act or not to act as it might determine. In 
the opinion of the Senate leaders this amendment would have greatly weak- 
ened the deterrent effect of the Treaty. It would have nullified the moral 
and legal obligation of Article 5, as far as the United States is concerned, 
to take such action as it deemed necessary to restore and maintain the se- 
curity of the North Atlantic area. The reservation was overwhelmingly 
defeated. 

During the negotiations some newsmen and commentators contended that 
Senators Connally and Vandenberg had seriously weakened the Pact by 
their insistence upon the inclusion of the phrase ‘‘as it deems necessary”’ in 
Article 5. But the fear that the Senate was about to destroy the effective- 
ness of the instrument gradually disappeared. The amending language 
was acceptable to all the participating countries, and as the debates pro- 
gressed the Senate stressed more and more the new obligations the United 
States was assuming. These obligations were discussed at some length in 


11 The Watkins reservation reads as follows: 
‘<The United States understands and construes Article 5 of the Treaty as follows: 


‘‘That the United States assumes no obligation to restore and maintain the se- 
curity of the North Atlantic area or to assist any other party or parties in said area, 
by armed force, or to employ the military, air, or naval forces of the United States 
under article 5 or any article of the treaty, for any purpose, unless in any particular 
case the Congress, which under the Constitution, has the sole power to declare war 
or authorize the employment of the military, air, or naval forces of the United 
States, shall by act or joint resolution so provide. 

‘The United States further understands and construes article 5 to the effect that 
in any particular case or event of armed attack on any other party or parties to the 
treaty, the Congress of the United States is not expressly, impliedly, or morally 
obligated or committed to declare war or authorize the employment of the military, 
air, or naval forces of the United States against the nation or nations making said 
attack, or to assist with its armed forces the nation or nations attacked, but shall 
have complete freedom in considering the circumstances of each case to act or refuse 
to act as the Congress in its discretion shall determine.’’ 
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the Committee report. By the time the vote was taken any fear that the 
United States might equivocate on her obligations had largely disappeared. 


V. CONSTITUTIONAL PROCESSES 


Such commitments as those provided for in Article 5 naturally raise im- 
portant constitutional questions both for the United States and the other 
Pact members. Most of these center about Article 11, the terms of which 
specify that the Pact shall be ratified and carried out according to the re- 
spective constitutional processes of the parties. This safeguard re-echoes 
the advice of Senate Resolution 239 that the President pursue its objectives 
by ‘‘constitutional process.’” The words were at first inserted in the pre- 
amble of the Treaty, but at the suggestion of the Committee they were 
shifted to Article 11 to make perfectly clear that its terms should be ap- 
plicable to the entire Treaty. 

As far as the Committee on Foreign Relations is concerned, its considera- 
tion of this article dealt almost exclusively with American constitutional 
practices. By emphasizing the requirement that the Treaty be carried out 
according to the constitutional processes the Committee intended to ensure 
that the Executive Branch of the Government should come back to the Con- 
gress when decisions were required in which the Congress has a constitu- 
tional responsibility. 

It is by no means novel to require that a treaty be ratified by constitu- 
tional process, and provisions to that effect are to be found in Article 110 
of the United Nations Charter and Article 23 of the Rio Pact. It is, how- 
ever, less usual to inelude a specific injunction in a multilateral agreement 
that each of the parties must carry out its terms according to its respective 
constitutional processes. As a rule the question whether or not a treaty is 
carried out by a country according to its constitutional processes is for that 
country alone to determine. While there is no indication that the signatory 
Powers intended to change this rule of international law, nevertheless the 
question still remains whether Article 11 confers a right upon one signatory 
to inquire into or pass upon whether or not another state has carried out 
the Treaty according to its constitutional processes. The clause aims to 
protect the institutions of constitutional governments and to guarantee the 
fullest possible participation of the people of the member countries in the 
carrying out of the Pact. And, according to Committee reasoning, while 
the provision preserves the democratic processes, it in no way impairs 
speedy action when necessary. 

Two major questions figured persistently in the Senate deliberations. 
Does the principle that an attack against one is an attack against all obli- 
gate the United States to react in the same way with respect to an attack 
upon one of the member states as it would if our own territory were at- 
tacked? In the event of an attack, does the Treaty bestow upon the Presi- 
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dent any additional power to take action, without Congressional approval, 
which he did not previously possess? 

The Treaty does not transfer to the President the Congressional power 
to make war. Obviously, as Senator Vandenberg said, if the only action 
adequate is war, then the Treaty means war. There is, however, a wide 
area of discretion short of war in which the President may act, but he can 
only act within his constitutional authority, which is neither increased nor 
diminished by the Pact. Obviously, if a major attack upon the United 
States should occur, the President would have both the power and the duty 
under the Constitution to meet the emergency even prior to the declaration 
of war which Congress would inevitably vote under such circumstances. If 
a member other than the United States is attacked, the only obligation the 
Treaty imposes upon the United States is that of using its judgment as to 
what action ‘‘it deems necessary’’ to take to restore and maintain the se- 
curity of the North Atlantic area. In short, the Treaty is no automatic 
commitment to war; it neither confers nor takes away any constitutional 
power of the President or the Congress. Both the Committee on Foreign 
Relations, in its report, and the Senate refrained from attempting to define 
the Presidential powers and those of Congress in such a case. It is a well- 
known fact that if the President wished to place the country in a position 
where war is inescapable he could do so; but under the Treaty the taking 
of the decision on war and peace remains unaffected. Congress alone can 
declare war, and the Treaty does not obligate it to do so in any specific in- 
stance, or under any specific conditions, or against any specified country. 

In the last analysis, if an armed attack takes place, each party is commit- 
ted to the full extent of its resources to take such action as the Treaty speci- 
fies. However, this does not mean that the President as Commander-in- 
Chief of the armed forces must use American troops abroad. Situations 
might differ. There is no commitment requiring the President to take any 
automatic action. What he does will depend upon circumstances. Obvi- 
ously the action he would take if London or Paris were attacked would dif- 
fer from the action he would be required to take in the event of an attack 
upon New York because the attack on New York would demand immediate 
military measures on the part of the President, including the use of mili- 
tary forces, to protect and defend the homeland of the United States; but 
an attack on London and Paris would require only the exercise of the judg- 
ment already referred to. 

The President, of course, has great latitude in the use of our military 
forces. Between 1802 and 1949 he despatched armed forces abroad in 141 
different instances without a declaration of war. In the light of these ex- 
periences—such as the suppression of piracy in Tripoli in 1805, our inter- 
vention in Japan in 1864, and our operations against Villa in 1916—it is 
possible that the President already possesses adequate authority to meet 
certain emergencies which might arise under the Pact. It is submitted, 
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however, that any such examples which can be produced fall far short of 
the authority the President would need to meet our obligations in the 
event of an all-out attack of the type contemplated in the Treaty. 

The Treaty specifies that it shall come into force when the ratifications 
of the five Brussels Powers, along with those of Canada and the United 
States, have been deposited with the United States. With the deposit of 
the French ratification on August 24, 1949, this condition had been met 
and the Treaty took effect as of that day.'* 

One of the most interesting aspects of ratification had to do with the dif- 
ferent constitutional processes which were involved. In view of our own 
constitutional procedures it is interesting to note that the legislative bodies 
of Iceland, Norway and Denmark gave prior approval before their repre- 
sentatives signed the Pact. Also the principal debate in the Canadian 
Parliament took place on the resolution which authorized Canadian repre- 
sentatives to participate in the Washington conference relating to the 
Treaty. 

12 The Treaty was proclaimed in effect at 12:30 D.S.T., Aug. 24, 1949. For text, see 
Supplement to this JOURNAL, p. 159. 
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VI. CONSULTATION UNDER THE Pact 


In addition to the collective action against armed attack, the Treaty 
places a further obligation upon the parties in Article 4 to consult when- 
ever one of them concludes that the territorial integrity, political inde- 
pendence or security of any of them is threatened by any development 
anywhere in the world. Two points should be noted about Article 4: (1) 
While the language is not entirely clear, it was apparently not intended by 
the framers of the Treaty, as in the case of Article 5, that the provisions 
relating to consultation should be limited to the North Atlantie area; and 
(2) there is no obligation upon the parties to take any action as a result 
of consultation. 

It was the testimony of Mr. John Foster Dulles (then a member of our 
delegation to the General Assembly), on the sixth day of hearings, that 
elicited the first detailed scrutiny by the Committee of the scope of Arti- 
ele 4. Senator Dulles raised a danger signal at this point lest Article 4 
be implemented in such a way as to replace the United Nations machinery 
or impair its usefulness by encouraging exclusive consultations by this 
particular ‘‘bloc’’ of nations. The Committee at once underlined the fact 
that the consultation procedure should not be lightly undertaken and was 
not intended by the drafters to impair the efficacy of the United Nations, 
and that in practice it would not do so. The Committee, in its report, 
added the important limitation that ‘‘consultation under Article 4 should 
not be sought unless the United Nations for some reason is prevented from 
dealing with the situation giving rise to consultation. ”’ 

While the Committee and the Senate debates fully recorded the need for 
Article 4, for example, to deal with a situation where internal disorder was 
being aided and abetted by an outside Power, the Senate interpretation has 
other qualifications. The Committee members stressed that the element of 
‘‘threat’’ had to be present before a request for consultation would be justi- 
fied. Further, and this may be said to be the second important limitation 
attached to Article 4 by the Senate, the cause for consultation, even though 
arising anywhere in the world, would need to include not only a ‘‘threat’’ 
but would have to involve ‘‘obligations under the treaty,’’ which relate 
primarily to the security of the North Atlantic area. Under this inter- 
pretation a situation in the Far East would not justify consultation unless 
it involved the security of the North Atlantic area. 

In these two ways the Senate placed a more restrictive interpretation 
on Article 4 than did the other signatories. One aspect that did not figure 
prominently in the Senate’s consideration was expressed by the Canadian 
Secretary of State for External Affairs who said that Article 4 ‘‘does not 
mean that they [the signatories] propose to interfere in each other’s in- 
ternal affairs or hinder the healthy political growth of any member of the 
group.’’ It does not yet appear that the qualifications found in the Sen- 
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ate deliberations—including the reiteration of the view that there is no 
obligation to take action, or collective enforcement action such as defined 
in Articles 41 and 42 of the Charter, following consultation—have detracted 
from the reassurance which the presence of this article gives to the other 
signatories. Considering our own far-flung security points, it is of course 
conceivable that Article 4 would mean as much to us as it may to other 
signatories. 

It was partly because of Article 4 that questions were forthcoming con- 
cerning our attitude toward colonial policies and the overseas territories 
of the Pact members. Senator Malone, devoting most of his major speech 
to colonial matters, began: ‘‘The North Atlantic Pact simply, and without 
question, guarantees the integrity of the colonial systems throughout Asia 
and Africa.’’ The Committee, however, had been categorical from the out- 
set in its declaration that the Treaty in no way implied support, approval, 
or disapproval of the colonial policies of other signatories. Whether our 
Government will support any such policies in the future will depend upon 
our evaluation of them at the time and not upon any obligations found in 
the Treaty. 


VII. THe DEVELOPMENT OF PEACEFUL AND FRIENDLY RELATIONS 


Article 2, being of a broad character wherein the parties undertake to 
strengthen their free institutions, promote conditions of stability and well- 


being, and encourage economic collaboration, could be expected to raise 
some searching questions. Official witnesses and commentary, however, 
seemed to minimize its importance and did not linger on it long. Secre- 
tary Acheson told the Committee that Article 2 was the ‘‘ethical essence”’ 
of the Treaty and that it ‘‘does not impose any obligations upon the con- 
tracting parties.’’ Ambassador Austin indicated that the Pact members 
here again gave recognition to the United Nations on the assumption that 
the objectives contemplated could be attained through United Nations 
agencies.1* Continuing in this tenor, the Committee report called Article 
2 ‘‘a reaffirmation of faith’’ which did not contemplate joint action or new 
machinery. 

Senators Donnell and Watkins saw in this lack of specifications, however, 
dangers of extensive commitments on the part of the United States. Sen- 
ator Donnell, referring to Missouri vs. Holland (252 U.S. 416) and Geofroy 
vs. Riggs (133 U. S. 266), contended that Article 2, linked with the ‘‘sub- 
sidiary bodies’’ mentioned in Article 9, raises the specter of a vast general 
welfare clause which has been created by the Treaty, and also opens up 
for Federal Government action many fields which hitherto had been con- 
sidered to be special areas for State action. Nevertheless, in countering 
infrequent views like these, the Senate seemed to concur with Senator 


13 Hearings, Pt. I, pp. 10, 89. 
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Vandenberg who declared: ‘‘It is a broad assertion like the preamble, of 
an ideology. . . . It is not by any stretch of the imagination a mandate.’’ ** 

If Article 2 is to serve any purpose, it must contain obligations for the 
United States and the other signatories. Clearly, we are obligated to move 
in the general direction of the broad objectives contained therein. But the 
obligation is a very general one and would no doubt be met by measures 
which we would enact in the normal course of events. Certainly we are 
under no obligation to take any legislative action whatever with respect to 
civil rights, the reduction of tariffs, fair employment practices, or other mat- 
ters which might be interpreted to fall within the scope of the language of 
Article 2. Even though such obligations might be argued from the text 
of the Treaty, they certainly were not contemplated by the negotiators. 

Article 2 no doubt received more attention abroad than with us in con- 
nection with the Treaty. The Canadian Secretary of State for External 
Affairs stated : ‘‘Positive and constructive consequences will, we hope, flow 
from Article 2 of the Treaty.’’ The Dutch drew attention to the fact that 
the Brussels Treaty spells out the purport of Article 2 in three separate 
articles, but that this should not be taken to mean that the North Atlantic 
Treaty lays less stress upon other than military collaboration. Whether 
there would need to be a number of agencies established to carry out col- 
laboration in the cultural and social field is left as a question. Article 2, 
which does make explicit reference to public understanding, prompted the 
French committee in its report, as it did several United States Senators, to 
point up the ideological war against free institutions and to emphasize the 
non-military aspects of the Treaty. 

In connection with the non-military aspects of the Treaty, one may cite 
the interesting contribution of Senate Resolution 121, offered by Senators* 
Smith and Wiley and 14 other Senators as a spiritual interpretation of the 
‘common heritage’’ mentioned in the Preamble to the Treaty.’° There 
was no desire on the part of the sponsors to press for this resolution as a 
reservation which would require express approval of the signatory nations. 
By formal action, the Committee voted to incorporate the meaning of the 
resolution as the final paragraph of its report: 


In tendering this unanimous report on the North Atlantic Treaty, we 
do so in furtherance of our Nation’s most precious heritage—shared in 
common with the other signatories—continuing faith in our depend- 
ence upon Almighty God and His guidance in the affairs of men and 
nations. 


Senator Vandenberg closed his speech with this quotation which also drew 
favorable comment from other Senators. Senator Thomas of Utah de- 


14 Congressional Record, July 6, 1949, p. 9071; see also ibid., July 7, 8, 13 and 18. 
15 See Congressional Record, May 27, 1949, pp. 7079-81; also ibid., July 6, 1949, p. 
9076; July 14, 1949, p. 9639. 
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clared: ‘‘I do not know of any report coming from a committee, represent- 
ing the committee’s ideas, which has ended as the report on the pending 
treaty ended.’’ 


VIII. MEMBERSHIP IN THE PAcT 


In view of the far-reaching obligations we assume under the Pact to- 
ward each signatory, the question of membership is of the utmost impor- 
tance to the United States. In this connection the Senate gave particular 
attention to two problems: (1) the inclusion of some states and the exclu- 
sion of others; and (2) the possible admission of new members. During 
the latter phases of the negotiations apprehension was voiced in the United 
States that the expansion of the geographic scope of the Pact by the in- 
elusion of Iceland, Norway, Denmark, Portugal, and Italy might change 
the fundamental character of the Treaty as originally conceived. This 
concern was not entirely in accord with the facts. It is true that a re- 
stricted group of states—the United States, Canada, and the Brussels 
Treaty Powers—participated in the exploratory conversations which pro- 
duced the agreement that there should be a Treaty. It is true, too, that 
representatives of these seven states did most of the drafting. Neverthe- 
less, it was contemplated even before the Treaty was agreed upon that 
other nations should be invited to participate in whatever North Atlantic 
security arrangements might be made. Actually, when one looks at the 
map and the objectives of the Pact, the advantages to be derived from the 
inclusion of Iceland, Italy, Denmark, Portugal and Norway would seem 
to outweigh the disadvantages. In spite of the fact that Italy is normally 
classified as a ‘‘ Mediterranean’”’ country, these five states do much to round 
out the North Atlantic area. Taken as a group they should add consider- 
ably to the collective capacity of the member states to defend themselves 
against an armed attack. Moreover, the propaganda and morale factors 
are important considerations. Not only is there a certain reassurance in 
numbers in such an enterprise, but there is a very real propaganda value 
in having 12 states instead of seven underwrite the venture. 

There are three criteria for the admission of new members set out in 
Article 10. First of all, a candidate must be a European state. While the 
United States and Canada are original American members, no provision 
was made for the accession of the other American Republics, since they are 
already signatories of the Rio Pact. In the second place, the candidate 
must be in a position to further the principles of the Treaty and to con- 
tribute to the security of the North Atlantic area. Finally, it must be 
invited by unanimous agreement of the parties. This means that every 
member of the Pact has a veto upon the accession of new members. On 
the surface such an arrangement may seem objectionable, inasmuch as a 
small state like Luxembourg or Denmark will be in a position to block the 
entry of a country which all the other signatories are anxious to bring into 
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the Pact. It is doubtful, however, that anything short of a unanimity re- 
quirement would meet the present situation and allay the fears of certain 
of the signatories that Spain and Germany might ultimately be brought 
into the Pact over the objections of one or more members. 

While there is no intention at present to expand the membership of the 
Pact, several states might qualify, including Sweden, Spain, Greece, and 
Turkey. Since the admission of any or all of these countries might radi- 
eally alter the nature of our obligations, members of the Senate were par- 
ticularly interested in determining whether the policy of the United States 
with respect to membership would be formulated by the Executive Branch 
or whether the Congress would have a share in the decision. On April 27, 
1949, Secretary Acheson allayed Senate concern by the following comment 
on Article 10: 


The President of the United States [says] that in his judgment the ac- 
cession of new members to this Treaty creates in regard to each mem- 
ber coming in in effect a new treaty between the United States and that 
nation, and therefore the President would consider it necessary to ask 
for the advice and consent of the Senate before himself agreeing to the 
admission of a new member.'® 


So far as the writers are aware there is no precedent for the idea that the 
admission of a new member to the Pact would in effect create a new treaty. 
Normally, as in the case of the United Nations Charter, the Executive 
Branch alone determines the position of the United States with respect to 
the accession of new members. The decision of President Truman means 
that any new accession to the Pact would be submitted to the Senate for its 
approval and that presumably, as in the case of a treaty, the Senate would 
be free to give its advice and consent subject to any reservation it might 
wish to attach. This is, of course, a purely domestic arrangement and the- 
oretically, at least, could be ignored by future Presidents. 

In contrast to this concern over the possible extension of our commit- 
ments, considerable interest was shown during the Senate debate in the 
admission of Sweden, Greece, Spain and Turkey, and eventually Germany 
and Austria. This was particularly true of Spain. A number of Sen- 
ators complained that the exclusion of Spain seemed illogical in view of 
the inclusion of Portugal which likewise possesses an authoritarian form 
of government. 

This argument has both its strong and weak points. While the Portu- 
guese Government is authoritarian in form, it has never followed policies 
antagonistic to other democratic countries. On the other hand, it is clear 


16 Hearings, Pt. I, p. 26. The French committee noted in detail this point of view 
and accordingly recommended the insertion of the following language in the French law 
authorizing ratification: ‘‘L’accord prévu a l’article 10 du Traité, en vue d’inviter un 
Etat non Partie ad ce Traité a y accéder, ne pourra étre donné par le Président de la 
République s’il n’y est autorisé par une loi.’’ 
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that Spain could make a sizable contribution to the security of the North 
Atlantic area both because of her military strength and her strategic loca- 
tion. In view of the attitude of certain signatory Powers toward the 
Franco régime, however, it is apparent that the close and whole-hearted co- 
operation required to make the Pact completely effective would be impaired 
by the admission of Spain at the present time. Whether she will be invited 
later will depend upon the unanimous decision of the Pact members. 

The absence of Germany from the Pact was also a subject of considerable 
discussion. Senator George’s concern on this point in his interrogation of 
Ambassador Harriman during the hearings is typical. Said the Senator: 


There is no desire anywhere, so far as I know, to rebuild Germany’s 
military power, but. . . . How are you going to get Germany economi- 
cally healthy unless she also has a sense of security? If you are leav- 
ing her out of this picture, where does she look for any security which 
will rebuild her economie strength? *7 
The fact is that extensive consideration was not given by the negotiators to 
the inclusion of Western Germany because of the many imponderables in 
the current situation in that country. There can be little question that 
German membership would create an anomalous situation. France, 
Britain, and the United States are closely associated in bonds of utmost 
good faith which pledge them to mutual defense against aggression. It 
would be difficult to admit into such company Germany which they are 
occupying as a result of the latter’s aggression. Clearly Germany must 
some day prove she can meet the obligations of membership if she is to be 
admitted. Moreover, it should not be forgotten that if Western Germany 
were to become a member, Eastern Germany, as long as it remains under 
Soviet occupation, would still be outside the umbrella of the Pact. Presum- 
ably some day Germany will be united, but in the present state of division 
German membership could only cause confusion and dissension among the 
present members. To cap these considerations is the fact that there is no 
treaty of peace between Germany and the occupying Powers, nor do the 
prospects of an immediate one seem particularly bright. 

One final problem with respect to membership should be raised. Since 
the Pact is based upon the right of self-defense as expressed in Article 51 
of the Charter, and since Article 51 refers to attacks against Members of 
the United Nations, could the Pact possibly have any legal validity with 
respect to such non-United Nations members as Italy and Portugal? 
Clearly the obligations and benefits under the Treaty apply to all mem- 
bers equally whether they belong to the United Nations or not. The 
Treaty rests squarely on the inherent right of individual and collective 
self-defense. That right, as noted above, is not conferred by Article 51, 
but is an inherent right which belongs to a state because it is a sovereign 


17 Hearings, Pt. I, p. 202. 
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state and not because it is a Member of the United Nations. Consequently, 
an armed attack upon one Pact member is equivalent to an armed attack 
upon any other member regardless of its relationship to the United Na- 
tions, and the obligation to assist the attacked party is not modified in any 
way by non-membership in the United Nations. 


IX. PosststE CONFLICT WITH OTHER TREATIES 


While the Treaty negotiations were still in progress, concern was ex- 
pressed in the United States lest its terms conflict with certain treaties 
and agreements already in force. As was to be expected, the Soviet Gov- 
ernment protested on March 31, 1949, that France and England could not 
adhere to the Treaty without violating the engagements they had entered 
into with the U.S.S.R. The Anglo-Soviet Alliance directed against the 
resurgence of German aggression (1942) and the Franco-Soviet Alliance 
for that same purpose (1944), both contained the promise that each party 
would not enter an alliance or coalition directed against the other party. 
The North Atlantic Treaty, said the Soviets, was such a coalition. The 
U.S.S.R. also contended that the terms of the Italian Peace Treaty, which 
limits the size of Italy’s armed forces, also precluded Italian membership 
because Italy could not live up to her obligations under both pacts. These 
assertions were formally reiterated in the Soviet note of July 19, 1949. 

But the Soviet charges, which were repeated with some variations on 
the Senate floor, do not stand up under close scrutiny. In Article 8 all 
the parties declare that none of their international engagements now in 
force are in conflict with the Pact. Likewise, both France and Great 
Britain have asserted at all times that there is nothing incompatible be- 
tween their undertakings in the Treaty and their alliances with the 
U.S.S.R. The United States has accepted this view and in its note of 
August 2, 1949, pointed out that the text of the Treaty has made clear 
its defensive nature; furthermore, the Treaty is directed only against 
armed aggression, and not against any nation or group of nations. While 
the United States did not question the assurance given by the British and 
French, an examination of the texts of the two alliances would seem to 
support their point of view. If the alliances mean what they say, they 
are certainly compatible with the Atlantic Pact. All are directed against 
aggression. All provide for mutual assistance against aggression, although 
the two alliances, being concerned primarily with Germany, are much nar- 
rower in scope than is the Pact. If France and Great Britain were at- 
tacked by Germany, there would certainly be no conflict in obligations, 
for both the alliances and the Pact would come into effect simultaneously. 
Nor is there any reason to doubt that France and Britain could legally 
extend aid to any North Atlantic state that is the subject of an armed 
attack. 

It should be noted that the promise contained in Article 8 that the par- 
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ties will not enter into futwre agreements which conflict with the Pact is 
clearly a legal and binding obligation upon the signatories not to do so. 
It is quite another matter for Article 8 to assert that the North Atlantic 
Treaty does not conflict with any of the international engagements of the 
member parties. That is a matter of fact and interpretation over which 
the Treaty may have no power. A conflicting treaty would remain a con- 
flicting treaty in spite of the assertion. Since the Pact itself provides no 
method for the settlement of controversies over conflicting obligations, pre- 
sumably such differences would have to be settled by negotiation. 

As for the contention frequently voiced during the debates that the 
North Atlantic Treaty conflicts with the Italian Peace Treaty because 
the latter limits the armed forces which Italy may maintain, the State 
Department on April 28, 1949, notified the Foreign Relations Committee 
that any contribution which Italy might make will have to be within the 
terms of the Peace Treaty, and that there is no intention of increasing 
Italy’s military strength beyond the terms of the Peace Treaty. Since 
this is understood by all the parties to the North Atlantic Treaty, it is 
clear that the Italian Peace Treaty and the Pact are completely compatible. 

Relatively little Senate time was devoted to considering the effect of the 
Treaty on future engagements, although some concern was expressed over 
its limiting effect upon our sovereignty. It was asked whether it would 
be necessary to scrutinize every future treaty into which this country en- 
tered in order to be sure that it did not conflict with the Pact. The answer 
was not clearly given, but obviously it is ‘‘yes.’’ Similar commitments 
have been entered into by various nations under the United Nations Char- 
ter, the Brussels Pact, and other international instruments without arous- 
ing any serious controversy. The Canadian debates touched on this point, 
and the Secretary of State for External Affairs declared that Article 8 
‘‘does not have the effect . . . of incorporating any international agree- 
ments into the North Atlantic Treaty or of giving any added sanction 
whatever to these agreements.”’ 


X. RESERVATIONS TO THE TREATY 


While the Foreign Relations Committee set forth its own interpretation 
of the Treaty in its report, the Senate steadfastly refused to approve any 
reservations or amendments. When the final vote came, six reservations, 
including one so-called declaration, were before the Senate. One resolu- 
tion designed as a substitute for the Treaty had also been introduced. 
Since we have already referred to four of the reservations above, it will 
suffice here to comment briefly on the other two, and on the resolution. 

The fifth reservation, advanced by Senator Langer of North Dakota, 
provided that ratification of the Treaty was not to be construed as a com- 
mitment to underwrite the consequences of any secret agreement entered 
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into with any foreign country without the approval of the Senate.’* It 
carried with it the implication that the United States might have entered 
into secret agreements in connection with the Treaty. During the hear- 
ings Secretary Acheson categorically denied that any such agreements had 
been concluded. Moreover, if the words of Article 11 mean what they 
say, namely, that the terms of the Treaty shall be carried out in accord- 
ance with the respective constitutional processes of the parties, the reserva- 
tion would seem to be unnecessary. 

The sixth reservation, also offered by Senator Langer, contained the 
proviso that any state adjoining a Pact member might become a party 
thereto merely upon request.’® This would obviously be directly contrary 
to Article 10, which provides for the accession of new members by the 
unanimous agreement of the parties. It would make possible the accession 
of Spain, Yugoslavia and other countries by their own unilateral action, 
thus radically altering the commitments of the United States without 
its agreement. | 

When the final vote came, Senator Langer decided not to press either 
of his reservations. As a result only two were voted upon; the Wherry- 
Taft-Watkins reservation was defeated by a vote of 74-21, and the respec- 
tive sections of the Watkins reservation were beaten by votes of 84-11 
and 87-8. 

No final action was taken on the Flanders-Taft resolution, introduced 
on July 14, 1949, by Senator Flanders and referred to the Foreign Re- 
lations Committee. This resolution, which presumably would have replaced 
the Treaty, urged the President to extend the Monroe Doctrine to Western 
Europe on such terms as would best meet the present emergency and serve 
as a support for the objectives of the United Nations. Such a move, ac- 
cording to its sponsors, would have the same deterring effect upon poten- 
tial aggressors as the Treaty but would not carry with it the same far- 
reaching obligations.*° This does not seem to be a realistic argument. 
If the United States were to extend the Monroe Doctrine to Western Eu- 
rope by unilateral action, it would constitute itself alone as the protector 
of that area without the advantage of any reciprocal commitments on the 
part of the other countries. Moreover, a Presidential declaration is sub- 
ject to change at any tire; as a result it would not be accepted by Western 


18 The text reads: ‘‘The Senate advises and consents to the ratification of this treaty 
with the understanding that such ratification shall not be construed as a commitment to 
underwrite the consequences of any secret agreement entered into with any foreign coun- 
try without the advice and consent of the Senate.’’ 

19 The text reads: ‘‘The Senate advises and consents to the ratification of this treaty 
with the understanding that any state, any part of the territory of which is contiguous 
to territory of a state which is a party to this treaty, may become a party thereto upon 
its own initiative and without the consent of the other parties by depositing its instru- 
ment of accession with the Government of the United States.’’ 

20 Congressional Record, July 11, 1949, p. 9385; ibid., July 13, 1949, p. 9545. 
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Europe as carrying with it the same degree of certainty and permanence 
that a formal treaty would carry. These factors, together with the obvious 
fact that such a unilateral venture would constitute a serious departure 
from the more preferable policy of codperative action and would lay us 
open to the charge of meddling in the affairs of Europe, made the resolu- 
tion unacceptable to the Senate. 

The floor strategy of Senate leaders to oppose all reservations and amend- 
ments seemed sound under the circumstances which they confronted. The 
approval of one might have opened the floodgate for others. More im- 
portant still, any reservation of any consequence certainly would have 
called for the renegotiation of the Treaty with the eleven other signatories 
—a dubious procedure at best in view of the long and complicated nego- 
tiations which preceded its signature. This would have delayed the 
Treaty’s entry into force and would have created grave doubt and un- 
certainty abroad about our determination to achieve the objectives en- 
visaged in the Treaty.*! It is futile, of course, to argue that the Senate 
should not resort to reservations or amendments, for that would be to 
deny the Senate its constitutional réle in the treaty-making process. More- 
over, we sometimes forget that the procedure is common practice in other 
countries. The United States is a party to some 26 treaties and agreements 
which have entered into force since January 1, 1939, and with respect to 
which other states have made reservations or understandings. 

But the Atlantic Pact, like the United Nations Charter, presents an un- 
usual situation. It was concluded with the closest possible teamwork be- 
tween the Senate and the Executive Branch. Our negotiators carefully 
followed the advice given to the President by the Senate in Senate Resolu- 
tion 239, even incorporating some of its more important language into the 
Treaty. It is true that the Foreign Relations Committee never formally 
approved the draft treaty. Individual members did, however, after ad- 
vancing numerous criticisms, express general satisfaction with its terms; 
their reservations, in effect, were taken care of in advance. While the 
action of the Committee could not bind the Senate, from a constitutional 
point of view it is interesting to note that executive-legislative teamwork was 
put forth on the Senate floor as one of the most convincing arguments in 
favor of a sympathetic consideration of the Treaty.*? This is as it should 
be. If the Executive Branch, after complete teamwork and consultation 
during the negotiation of a treaty, cannot expect the Senate to refrain 
from adopting crippling reservations and amendments, then it is difficult 
to understand how our Government can formulate foreign policy effectively 
under our constitutional system. 


21 See Secretary Acheson’s letter to Senator Connally, Congressional Record, July 21, 
1949, pp. 10112-10113. 

*2 Cf. Senator Vandenberg’s comment on S. Res. 239: ‘‘Indeed, I would not know 
what I was asking for on that historic day last June if this Pact is not it.’’ Congres- 
sional Reeord, July 6, 1949, p. 9071. 
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XI. ConcLupING COMMENTS 


The Treaty is a product of the free world struggle against imperialistic 
militant Communism, and is also a guarantee that, if in spite of all our ef- 
forts a third world war should occur, the people of the North Atlantic com- 
munity shall not stand alone and separated in their hour of peril. It is 
always possible to read too much into any document, and that may be true 
in this case; but a treaty is what the parties will it to be, and the value of 
this Pact will depend upon determination of the peoples of the signatory 
governments to live up to it in word and spirit. 

There is a real need for the Pact. The United Nations was to provide 
the world with security against war, but during the last four years it has 
been frustrated again and again by the studied use of the veto power, and 
a general unwillingness on the part of the Soviet Union to codperate, espe- 
cially in matters which concern security and stability. The world as a con- 
sequence is beset with uneasiness and insecurity which retard all efforts to 
rehabilitate civilization from the ravages and damages of World War II. 
If the objectives of the Treaty are realized, they will go far to provide the 
needed security for rapid economic recovery of the North Atlantic area 
especially, and of the world in general. 

In the event the Pact succeeds, the United States, described by Winston 
Churchill as the ‘‘prime agent’’ in this enterprise, will receive many bene- 
fits, but especially the advantage of peace which outweighs all other con- 
siderations. If worse comes to worst, and war is thrust upon us, the Pact 
provides for unity in whatever action may be necessary. So far as mutual 
aid is concerned, each party is expected to contribute what it reasonably 
can, consistent with its geographic location, its resources, and with due 
regard to the requirements of economic recovery, in the form in which it 
can most effectively furnish it, 7.e., facilities, manpower, productive capac- 
ity, shipping, or military equipment. If the United States contributes 
most, it will be because it is the strongest party and has the greatest re- 
sourees and economic strength. But all are equally bound to contribute 
to the common defense which will be augmented by every contribution each 
state makes individually to its own national strength and to the common 
program. 

In a limited sense the Treaty departs from past United States policy in 
the promise it gives to European states that we will help them in case of 
attack. It was precisely this promise that the United States was unwilling 
to give France at the end of World War I. The Treaty also departs from 
past policy in that it places us squarely in the middle of the European 
defense problem for at least the next twenty years. It is presumed that 
the program of occupation of defeated enemy states is temporary and 
will be brought to a close as quickly as possible. The Treaty, however, 
looks forward to an indefinite period of codperation with Europe in mat- 
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ters of mutual defensé, which hitherto have been considered to be pri- 
marily a European problem. Nevertheless, on the whole the Treaty is 
but the continuation of past American policy insofar as it embodies the 
search for security. In the Monroe Doctrine, announced in 1823, we 
declared that an attack on any of the American States to our south would 
be considered as an unfriendly act towards the United States. In the 
Rio Pact of 1947, this was converted into a Western Hemisphere Doctrine 
in which we and all the Latin American States agreed to consider an at- 
tack on any signatory as equivalent to an attack on all the other signatories. 
The obligation in the North Atlantic Treaty with respect to the North At- 
lantie community is thus similar in character to that of the Rio Pact. So 
clearly was this recognized by the Senate that Senator Smith of New 
Jersey described ‘‘the Atlantic Pact ... [as] basically an expanded 
Monroe Doctrine.’’ 

The natural reluctance to make radical departures from established 
policy was reflected somewhat in the prolonged Senate discussions over 
the question as to whether the Atlantic Pact constitutes a traditional 
military alliance. This is largely a matter of semantics, for the word 
‘falliance’’ has acquired a bad connotation in our national thinking. 
Consequently, Pact proponents found it essential to their cause to dem- 
onstrate that the United States, by joining the Pact, was not becoming 
entangled in an ‘‘old-fashioned’’ military alliance. Most students of 
international relations would probably agree that the Pact is, in effect, 
a defensive alliance, although fundamentally different from alliances of 
the past because of its subordination to the United Nations Charter and 
because of the broad popular base on which it rests as a result of its 
approval by the legislatures of 12 countries. 

As one reviews the seven weeks of hearings and debate which the Senate 
devoted to the Treaty, several broad impressions emerge which may as- 
sume considerable importance as we confront the future. In the first 
place, a number of Senators expressed concern lest the Western democ- 
racies, by their emphasis on the Atlantic Pact, be led to fight the cold 
war on the wrong front. While Russian troops have been instrumental 
in establishing Soviet power in various European countries, Russian vic- 
tories in the cold war have come through subversive activities, ideological 
warfare, and indirect aggression. They have not come as a result of armed 
attack. It is imperative, therefore, that we recognize the limitations of 
the Pact and not neglect the kind of weapons that are necessary to win 
the war of ideas in which we are presently engaged. 

In the second place, the Senate did not reveal itself as exclusively pre- 
occupied with the security of the North Atlantic area or as satisfied with 
the limited kind of security which can be achieved by one or two pacts 
of a regional character. There was no tendency to lose sight of the goal 
of universal collective security or to minimize the importance of other 
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areas to world peace. The Committee and the Senate seemed to concur 
in the thought expressed in the Committee report that 
our entry into collective defense arrangements in the Western Hemi- 
sphere and the North Atlantic area should not be taken by anyone to 
mean that we do not have a very real interest in the maintenance of 
peace and security everywhere. 
Even one of the strong opponents to the Treaty urged the establishment 
of various regional federations to which the United States might adhere. 

In the third place, there are many signs that the Senate by no means 
rested content with the formula of the Atlantic Pact. It was not accepted 
with any real enthusiasm; rather it was looked upon as one of those 
necessary but undesirable choices which often have to be made in foreign 
policy. While the great majority of Senators seemed to agree that the 
Pact would constitute an important deterrent to aggression, many of 
them expressed the conviction that we should put forth renewed efforts 
to strengthen the United Nations in accordance with Senate Resolution 
239, and continue our search for security within the framework of the 
Charter. <A brief review of the various proposals made during the Sen- 
ate’s consideration of the Treaty will illustrate how strong this senti- 
ment was. 

Senators Thomas of Utah and Douglas, in an effort to make universal 
application of the principles of the Pact, introduced Senate Concurrent 
Resolution 52 with the explanation that ‘‘the proposal . . . is not in op- 
position to the Atlantic Pact but an extension of it.’’ This resolution 
favored an agreement supplementary to the United Nations Charter, under 
which United Nations Members would pledge themselves to come to the 
aid of the victim of an attack (in the event the Security Council is pre- 
vented from fulfilling its duties), when requested to do so by a two-thirds 
vote of the General Assembly, including three of the permanent members 
of the Security Council. 

Senator Kefauver and 19 other Senators in Senate Concurrent Resolu- 
tion 57 requested the President to invite the democracies (the delegates 
representing their principal political parties) which sponsored the Treaty 
to meet, possibly with other democracies, to explore how far the principles 
of free federal union can apply among them within the framework of the 
United Nations. The Preamble and Article 2 of the Treaty are cited in 
this resolution. One of the sponsors, Senator Gillette, said in the course 
of debate: 


I would welcome, and I believe the American people would welcome, 
a new initiative, originating perhaps in this great deliberative body, 
that would look beyond armed truces, strategic pacts, and regional 
devices... . 


Senator Tobey and 18 other Senators in Senate Concurrent Resolution 
56 reiterated as a fundamental United States objective the strengthening 
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of the United Nations and its ‘‘development into a world federation open 
to all nations with defined and limited powers adequate to preserve peace 
and prevent aggression through the enactment, interpretation, and enforce- 
ment of world law.’’ 

Senate Resolution 133, introduced by Senator Sparkman and 10 others, 
called for a World Pact within the United Nations supplementing the At- 
lantie Pact, if the United Nations Charter could not be revised to remove the 
veto and to establish an effective international police force. As a more ef- 
fective way to implement the Treaty, it proposed an Atlantic International 
Contingent with allegiance to the Atlantic Council which would not be 
paralyzed by the veto of one state. Even one of the opponents of the North 
Atlantie Pact, Senator Flanders, suggested the Pact might be so arranged 
as to become a pilot plant operation for the United Nations, and he con- 
templated an extended Monroe Doctrine coupled with Senate Resolution 133. 

When one recalls how the Connally Resolution in 1943 and the Vanden- 
berg Resolution (S.Res. 239) in 1948 evolved out of similar circumstances, 
the question arises whether the discussion and interpretations of the Treaty, 
important as they and the Treaty are, do not foreshadow still more mo- 
mentous developments in our search for peace. Shortly before the Treaty 
was ratified the Chairman of the Foreign Relations Committee appointed 
a subcommittee of five, with Senator Thomas of Utah as Chairman, to study 
these various resolutions relating to the United Nations and world security. 
While hearings on the resolutions will not be held until the next session of 
Congress, it may well be that the Senate is confronted with still another 
timely opportunity to take the lead in staking out one more important guide- 
post for American policy. 


REGIONALISM AND POLITICAL PACTS 


WITH SPECIAL REFERENCE TO THE NORTH ATLANTIC TREATY * 
By Mr. E. N. vAN KLEFFENS 


Ambassador of The Netherlands 


Points 2 and 3 of the Vandenberg Resolution,’ considered and agreed to 
on June 11, 1948, stated that it was the sense of the Senate that the United 
States Government, by constitutional process, should particularly pursue 
the following objectives within the United Nations Charter: 


(2) Progressive development of regional and other collective arrange- 
ments for individual and collective self-defense in accordance with the 
purposes, principles, and provisions of the Charter. 


(3) Association of the United States, by constitutional process, with 
such regional and other collective arrangements as are based on con- 
tinuous and effective self-help and mutual aid, and as affect its national 
security. 

That statement focused the attention of public opinion in the United 
States and elsewhere on regional arrangements. 

For a much longer period (to be exact—for the last thirty years), it has 
claimed the attention of those who, in one capacity or another, have been 
engaged in the study of international relations. We shall presently see 
why that was so. The subject has never been dealt with exhaustively, so 
far as this writer knows, and it is hoped that this discussion will contribute 
something, if not to exhaustive treatment, then at least to a better under- 
standing of what so far has too often been dealt with in a manner which 
was both somewhat cursory and theoretical. 

Not that anyone should be averse from dealing with this theme on a 
sound theoretical basis. On the contrary, full justice should be done to 
the theoretical aspects of the question. But equal justice should be done to 
the realities of international life. Harmonizing doctrine with these facts 
is, after all, of the essence of all scientific work in the realm of international 
relations. 


* This article gives in slightly revised form the substance of an address made by the 
author at a conference sponsored by the University of Pennsylvania and the Foreign 
Policy Association at Philadelphia on May 6, 1949. 

18, Res. 239, 80th Cong., 2nd Sess. 
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What is ‘‘regionalism’’? In order to answer that question, it is neces- 
sary first of all to be as clear as possible in our mind on the notion of a 
‘‘region.’’ That is not as easy as it seems at first sight. Mr. Alejandro 
Alvarez, the veteran Chilean internationalist who is now a judge of the 
International Court of Justice, has observed that ‘‘there is no rule to de- 
termine regions. Their existence must be shown by circumstances, and, 
in particular, by the agreements made by the States who constitute them.’’ ? 
And he went on to say: ‘‘Regions are constituted by certain countries 
having affinities of race, institutions or, above all, political interests.” 
That leaves too much out of account an essential element: the geographical 
factor, implied in the notion of a region; Britain and Australia have affini- 
ties of race, institutions and political interests, but it might well be argued 
that they are not a region. 

Other authorities rightly lay more stress on the geographical element. 
In the course of the General Assembly of the League of Nations held in 
the summer of 1936, the French Delegation spoke of ‘‘states linked to- 
gether by reason of their geographical situation or their community of in- 
terests.’’* Even that seems to open too much of an opportunity for leaving 
out the geographical element. There should, no doubt, always be some 
well-defined geographical object, large or small, if there is to be question 
of a region. Also, no definition should leave out the element of voluntary 
association, another point usually ignored by writers on the subject, but 
none the less essential: an association may call itself a regional pact, but 
if it has been established under compulsion, it has no right to that name; 
it is then in fact no more than a sphere of influence, unilaterally estab- 
lished, of the dominant Power. In our days, when so many terms are mis- 
leadingly misused by some in an attempt to confuse or subvert, it does not 
seem superfluous to stress this. 

Let us try and see if we cannot straighten out our thinking a little more. 
It is very necessary, when dealing with regional arrangements, to distin- 
guish sharply between the object and the subjects of such arrangements, a 
distinction which, so far as the author’s knowledge goes, has never been 
clearly drawn in dealing with this matter. And yet it is thereby alone 
that we can dispose of such questions as whether states must be contiguous, 
or at any rate situated near each other, to take part in a regional arrange- 
ment. 

All these hazards and all confusion disappear if it is clearly borne in 


*“*La Réforme du Pacte de la Société des Nations sur des bases continentales et 
régionales’’ (a report to the Fifth Session of the Union Juridique Internationale, Paris, 
1926, p. 99). Different, but equally lacking precision: J. R. de Orie y Arregui, ‘‘Le 
régionalisme dans l’Organisation Internationale,’’ in Recueil des Cours de 1’ Académie 
de Droit International de La Haye, Vol. 53 (1935), p- 89. 

§ Meetings of July 1 and 3, 1936. 
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mind that a regional arrangement must have an object (the region) and 
subjects (the parties, which must be sovereign states). Sometimes the 
region is constituted by the territory of the parties; for example, the Rio 
Pact embracing the territories of the member states—those of the Western 
Hemisphere except Canada, and some territories of European states; but 
that need not be so. Think, for instance, of the first treaty giving neutral 
status to the Aland Islands (1856) and a corresponding treaty concern- 
ing the Ionian Islands (1863), or of the Congo Act (1885)—to name only 
these—all, quite obviously regional arrangements, although the territory of 
all the parties to these treaties lay scattered outside the areas to which they 
referred.* It also sometimes happens that the territory of some of the 
subjects lies inside, and that of other subjects outside the region; some 
examples will presently be cited. But even if all this were not so, anyone 
inclined to think that there should be contiguity, or at least some measure 
of propinquity of the partners’ territory, and in particular that no seas 
should intervene, should be reminded of the fact that seas and oceans are 
not barriers which separate, but highways which connect. C. J. Hambro 
wrote in 1943,° long before there was any question of the North Atlantic 
Treaty: 


. in the course of history oceans have not separated nations and in- 
terests. They have linked them together. From time immemorial 
trade has followed the waterways of the world. . . . It is only in very 
recent times it has become possible to cross the continents; but it has 
always been comparatively easy to go from one continent to another. 
. . . The Seven Seas still carry most of the traffic of the earth; and 
in 1939 it was still cheaper to send a barrel of fish from Seattle to 
Hamburg than across the continent to New York. .. . It is cheaper 
and it takes less time to send a cargo of paper from Norway to Phila- 
delphia than to send it to Moscow.*® 


It is necessary to rid ourselves of the optical delusion that oceans and 
seas separate states too much to be partners to a regional arrangement. 
They do not. And anyway, it is the common object that matters chiefly. 
This is one of the realities of international life referred to before, and it 
is a fact to which treaties of older and of more recent times bear witness. 
In addition to those already named, mention may be made of the important 
but all too little known treaty made at Stettin in 1570 between all Euro- 
pean states having interests in the Baltic (with the exception of Russia), 
some adjacent to that sea, others not. Clearly, this was a regional treaty 
—geographical considerations and common interests together made it so. 


4In our days at least, it seems to me that a qualification is necessary here. No 
regional arrangement should be allowed to have for its object the territory of a sovereign 
state without the participation, or at least the consent, of that state. 

5 How to Win the Peace (London, 1943), p. 119. 

6 See also Eugene Staley (quoted by Hambro, loc. cit.), ‘‘ The Myth of the Continents,’’ 
in Foreign Affairs, Vol. 19 (1940-41), No. 3, p. 485. 
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In more recent times, there have come into being a number of regional 
agreements between states bordering on a sea, or having interests therein. 
On May 16, 1907, France and Britain each made a consultative agreement 
with Spain, in the form of an exchange of declarations, for the mainte- 
nanee of the territorial status quo in the Mediterranean. On April 235, 
1908, The Netherlands, together with Britain, Denmark, France, Germany 
and Sweden, signed a declaration for the same purpose with reference to 
the North Sea, whilst on the same day Denmark, Germany, Russia and 
Sweden took similar action in respect of the Baltic. Nobody has ever 
called into question the regional nature of these agreements. 

For these reasons it is submitted that the term ‘‘regional’’ may be thus 
defined: ‘‘limited to sovereign states within a certain area or having com- 
mon interests in that area.’’ <A regional arrangement or pact is a volun- 
tary association of sovereign states within a certain area or having common 
interests in that area for a joint purpose, which should not be of an offen- 
sive nature, in relation to that area. No association may have for its object 
the territory of a sovereign state without the participation or consent of 
that state. 

In the light of these observations and of this definition it may be said 
that no reasons of either logic or precedent stand in the way of attributing 
to the North Atlantic Treaty the character of a regional arrangement, a 
conclusion which, as we shall see, is of great importance with regard to 
the question of the relationship between that Treaty and the Charter of 
the United Nations. 

3efore leaving this somewhat theoretical, but essential part of these re- 
marks, it is necessary first to answer two questions. 

The first is: How many states are required to make up a regional ar- 
rangement? Are two enough? Or should there be more? Although on 
the one hand it seems difficult to establish a general rule, there is good 
reason to maintain that two states are not enough. There should be a 
certain element of collectivity, not merely of bilateral mutuality; two 
partners cannot be deemed enough to give a special contractual character 
of sufficient international validity to a given region. Three, I think, is a 
minimum, for the reason that the quasi-legislative element, with its effect 
vis-a-vis third parties which is an important factor in so many, if not all 
regional arrangements, is otherwise insufficiently present. In this re- 
spect the present author differs from writers who, like von Freitagh- 
Loringhoven,* seem to comprise all conciliation, consultative, non-aggression 
treaties and other related kinds of bilateral treaties within the notion of 
regional arrangements. 

The second question is: Should all Powers interested in the region con- 
cerned participate? To give an affirmative answer would be at variance 


*In Vol. 56 of the Recueil des Cours de l’Académie de Droit International de la Haye 
(1936), 
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with historical fact and the requirements of international life itself. Re- 
gional arrangements, as we shall see, more often than not find their origin 
and justification in a desire for self-preservation; it would be contrary 
to that urge and to reason to say that a possible adversary should have the 
right to claim partnership. 

Regional political arrangements are far from being always distinguished 
as clearly as is desirable, if correct conclusions are to be drawn, from alli- 
ances or leagues. The question has practical importance, because, subject 
to certain conditions, Articles 51 and 52 of the United Nations Charter 
authorize defensive and regional arrangements; alliances or leagues there- 
fore are to be considered as authorized only if they are truly of a defensive 
nature. 

The difference, it would seem, between regional arrangements and alli- 
ances is threefold, obscured as it often is by nebulous terminology. First, 
in alliances (as distinct from regional arrangements) the accent is on 
closely concerted policy and action at all times, rather than on a narrowly 
cireumscribed geographical object. Second, an alliance may be offensive, 
whilst the aim of regional arrangements, if they are to deserve that name, 
is essentially peaceful or defensive; if this were not so, the Charter would 
not authorize them. Third, two partners are enough to form an alliance, 
whereas, as has been seen, a greater number is required if there is to be a 
regional arrangement; in other words, the collective element plays a greater 
part in regional arrangements than in alliances. 

The question may be asked whether it is essential that states constituting 
a regional pact should have some common denominator of an ideological 
nature. It is submitted that this is not essential. In the course of history, 
there have been two ideological elements which powerfully influenced in- 
ternational politics: first, religion (which largely ceased to play a part in 
international politics after the Peace of Westphalia), and, in our own days, 
totalitarianism, both Fascist and Communist. In the days when religion 
was an active principle in international politics, there were regional pacts 
between states of different religions; one has already been named: the 
Treaty of Stettin of 1570, to which several Protestant as well as Catholic 
countries were parties. Similarly, there appears to be no reason why a 
regional arrangement between totalitarian and non-totalitarian countries 
should be impossible or excluded, on the express condition, however, that 
the policies of neither group be aggressive. That is why peaceful Portu- 
gal, although not a democracy as we understand it, can be our associate 
in the North Atlantic Pact, just as to many it does not seem inconceivable 
that Spain may become an associate tomorrow. As things are now, Fascism 
having (for the time being at any rate) been made harmless, it only re- 
mains for Communism to renounce its ubiquitous aggressive character. 
That is what the world is eagerly waiting for. Is it too much to hope that 
this may one day prove to be possible? Traditional Russian expansiveness, 
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coupled with the ambitious, offensive, intolerant nature hitherto displayed 
by Communism, does not seem to augur too well for the immediate future. 
Let us hope that the change will come, and come soon, for the greater good 
of the world, Communist as well as non-Communist. 

When writing this, it is not suggested that a common ideology is not a 
most desirable and useful, because strengthening, factor in a regional ar- 
rangement; similarity in outlook makes for greater cohesion. Here, the 
North Atlantic area is fortunate indeed. It shares, on a strictly non-ex- 
elusive basis, the whole rich heritage of the Western world, that brilliant 
civilization based on Greek humanism, Roman legal thinking, Christian 
ethics, and the great common experience of the Renaissance, all binding 
us together in a peace-loving community of free thought and free endeavor 
which we mean to uphold and, should it ever be necessary, to defend. In 
it, we have a majestic pedestal which raises the North Atlantic Treaty high 
above the level of just another political pact. That powerful ideological 
foree, pervading, cementing and animating our new association in all its 
parts and membranes, gives it not only solidity, but also dignity and stature. 
That is why Article 2 of the Treaty is so important, in which the parties 
promise each other and the world to strengthen their free institutions, and 
to bring about a better understanding of the principles upon which these 
institutions are founded. It is to be hoped that this promise will be fully 
carried into effect, in order that inside and outside our great community 
its inherent strength and vigor be at all times adequately realized and 
understood. In this connection, it seems worth while to quote the Hon- 
orable Lester B. Pearson, Canada’s able Secretary of State for External 
Affairs who said in the course of an address he made at the Academy of 
Political Science in New York City on April 7 of this year: 


It is a principle of political science that political organizations should 
not be constructed out of materials with poor cohesive qualities. 
Where they are so built, they are held together only by buttressing, 
which sometimes requires greater resources than the structure itself. 
Amongst the members of the North Atlantic Alliance,’ however, the co- 
hesive forces are strong and compelling, and they may be discerned in 
every aspect of the national life of the members of this group. 


Let these words help us rid our minds of fear, without lapsing into the 
opposite, complacency. For free institutions must be preserved and de- 
fended each day and every day, in thought if not in action. 


II 


A clear and precise outline has now emerged of the fundamental traits 
and characteristics of regionalism in political pacts, both in respect of what 
it is and of what it is not. Thus equipped, let us now address ourselves to 


8 Note: ‘‘ Alliance’? clearly in the sense of regional arrangement. 
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an examination of manifestations of regionalism in the political history of 
the world. 

The earliest manifestation pointed out so far is the Treaty of Stettin of 
1570. But there are a great many of much greater antiquity. In fact, 
they are to be found almost at the dawn of written history. More than 
thirteen and a half centuries B.C., Amenophis IV, King of Egypt, better 
known as Ikhnaton, having restored autonomy to certain countries he had 
conquered, constituted them, together with Egypt, on a regional basis for 
common protection. In ancient Greece, there were regional arrangements 
at various times, some rather short-lived, such as the Beotian League and 
the Confederacy of Delos, others of quite long duration, as, e.g., the Pel- 
oponnesian, Thessalian, Aetolian, Achwan and Lycian Leagues, each of 
which endured for more than a century—in some cases much longer.?® 

By reason of their marked unitarian and centralizing nature, the Roman 
Empire, and its secular successor, the Holy Roman Empire until the rise 
of the national states, were fundamentally incompatible with regional po- 
litical pacts, which, as we have seen, presuppose the existence of sovereign 
states. As soon as these came into being, the tendency towards the forma- 
tion of regional arrangements could and did again manifest itself. This 
is not the place to attempt to give a catalogue. Mention may be made, 
however, of such recent manifestations as, before the last war, the Locarno 
Treaties, the Little Entente, the Balkan Pact, the Baltic Union, the Four- 
Power Pact of 1933 and the London conventions of the same year, and the 
so-called Oriental Pact of Mutual Assistance which France proposed in 
1934 to the governments of Central Europe. 

Since the second World War, there have come into being the Rio Treaty 
for the Western Hemisphere minus Canada, the Brussels Pact, and quite re- 
cently, the North Atlantic Treaty.*° Enough to see that the tendency to 
make such arrangements is always there. 

What does that tendency represent? It represents, and translates into 
political terms, man’s basic urge towards self-preservation. In states, as 
in human beings, this urge expresses itself in many forms. The most 
common form is the cultivation of good relations with one’s neighbors, so 
as to be protected against harm from the nearest quarter whence attack 
may come. 

Secondly, as a sort of reinsurance, states—especially when of comparable 
strength, and when a neighbor’s conduct gives rise to fear or suspicion— 
very often try to be on good terms with their neighbor’s neighbor. This, 
too, is ancient political wisdom. ‘‘Be not your neighbor’s friend, but your 


¢ Wynner and Lloyd, Searchlight on Peace Plans (New York, 1944), pp. 381-384. 

10 The treaties constituting the Soviet Bloc are purposely left out, since, although they 
refer to a region, the element of compulsion is too evident for them to be classified as a 
regional arrangement in the technical sense as defined above. They merely constitute 
a elosely organized sphere of influence of the Soviet Union. 
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neighbor’s neighbor’s’’ is a quotation I found attributed to Brahmin 
lore; }? and it was a maxim of Venetian foreign policy ‘‘to be on good terms 
with your neighbor, but on better terms with your neighbor’s neighbor.’’ ** 
This consideration was the basis of such famous alliances of former cen- 
turies as that of Sweden and Turkey (against Russia), of France and 
Turkey (against the Hapsburgs), and of The Netherlands and Sweden 
(against Denmark), or more recent ones, like the Franco-Russian Alliance 
against Germany before the first World War. 

In the third place, the urge towards self-preservation has taken on, in 
the course of history, a variety of collective forms, of which the regional 
arrangement is one, and the United Nations the most comprehensive. It 
is impossible to analyze and discuss here the more important of these nu- 
merous forms, but their study is as fascinating as it is instructive, and well 
repays the student of foreign relations who gives time to it. But it seems 
permissible to stress again that regional arrangements are a manifestation 
of an elemental urge, the urge towards self-preservation in human society. 
It follows that it would be in the highest degree unwise ever to prohibit 
them; should they present dangers, then their growth must be carefully 
watched, and led into channels through which they can become beneficial 
to the general interest, or at least harmless. This raises the question of the 
relationship between regional arrangements and the general or global world 
organization of our day: the United Nations. 


III 


In order to understand this problem thoroughly, it is necessary to go back 
to 1918. A great and terrible war was then upon the world, and the con- 
viction prevailed that the existence of alliances had been one of the main 
contributive causes of that war. It was partly as an alternative to such 
alliances that an international organization for peace was then suggested, 
of which in principle all states were to be members. This organization 
came into existence as the League of Nations, the history of which we all 
know. The important element for our present purpose is that, in view of 
the projected League, President Wilson declared, on September 27, 1918, 
that ‘‘there can be no leagues or alliances or special covenants and under- 
standings within the general and common family of the League of Na- 
tions.’’ 18 

This, no doubt, was going very far indeed: the League, and nothing 
whatever except the League, was to ensure peace. It was an excessive re- 


11 E. Wolgast, ‘‘Le Diplomate et ses Fonctions,’’ in Recueil des Cours de 1’ Académie 
de Droit International de La Haye, Vol. 60 (1937), p. 309. This author gives the rule 
in question the dignity of a ‘‘law’’ operating in foreign policy. 

12R. E. L. Vaughan Williams, ‘‘Les méthodes de travail de la Diplomatie,’’ ibid., 
Vol. 4 (1924), p. 265. 

18 President Wilson’s State Papers and Addresses (New York, 1918), p. 524. 
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action to an excess. True, a recrudescence of alliances of the pre-1914 
type might divide the world once more into hostile camps. But an abso- 
lute exclusion of the regional element could not be upheld. Although in 
principle all the states of the world gave a guarantee, yet, ‘‘from a prac- 
tical point of view, it [seemed] useful to leave the fulfilment of the 
guarantee primarily to the states of one and the same continent.’’** Con- 
siderations such as these, coupled with a desire to safeguard the Monroe 
Doctrine, however heterogeneous, led to the insertion into the Covenant of 
Article 21, according to which nothing in that document ‘‘was to be deemed 
to affect the validity of international engagements, such as treaties of arbi- 
tration or regional understandings like the Monroe Doctrine, for securing 
the maintenance of peace’’—a confused and ill-digested text indeed. Opin- 
ion thereupon began to swing again into te opposite direction, fearing 
that too free a rein given to regional arrangements might lead to anarchy 
and war. It was for such somewhat perfectionist reasons that the barren 
Geneva Protocol of 1924 stipulated**® that any special agreements under 
which states pledged themselves to give assistance to a victim of aggression 
should remain open for adhesion to all Members of the League. 

It seems interesting to observe here that, Covenant or no Covenant, and 
Charter or no Charter, there can be little objection to a regional arrange- 
ment for keeping the peace which is to apply exclusively to disputes be- 
tween the members of the region. The treaties of Locarno were a case in 
point. Danger to a general organization for world peace may arise only 
if the arrangement is aimed at aggression from outside the region, the 
danger being the formation of opposing groups within the organization. 
It will very soon be noted that the North Atlantic Treaty cannot be rea- 
sonably held to present such a danger. Let us first take a look at the 
Charter of the United Nations. 

The Charter approaches the question in a less theoretical and in a more 
realistic spirit than did the Covenant. It expressly recognizes in Article 
51 ‘‘the inherent right of individual or collective self-defense if an armed 
attack occurs against a Member of the United Nations.’’ It also expressly 
sanctions in Article 52 ‘‘the existence of regional arrangements or agen- 
cies,’’ subject to their being consistent, together with their activities, with 
the purposes and principles of the United Nations.*® 


IV 


There can be no doubt for any fair-minded person that the North At- 
lantiec Treaty is, in every line or clause, wholly consistent with the Charter, 
and nobody has therefore shown, nor can anybody show in a manner 


14 H, Wehberg in the 1922 meeting of the Institute of International Law. 
15 Article 13. 
16 Lack of space makes it impossible fully to analyze these important clauses. 
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which would have a chance of being accepted in any court of law or equity, 
that it is not wholly consistent with that fundamental law of the United 
Nations. It is difficult to resist the temptation to quote here in full a 
passage from a speech made by Mr. Hector McNeil on April 14 in the 
General Assembly of the United Nations, which would seem to prove con- 
clusively that, even though the North Atlantic Treaty constitutes a sepa- 
rate group of states, it is in no sense a danger to international peace or a 
source of weakness to the United Nations. Mr. McNeil then said: 


The most absurd claim is that this is an aggressive alliance. For any- 
one to claim that a pact in which Great Britain and the democratic 
peoples are partners could be aggressive in design is to display not 
only a complete ignorance of modern history but a bewildering ig- 
norance as to the structure and complexion of a representative demo- 
eratic government. Let me, with great presumption, offer a touchstone 
upon this question. The closer a government is to its people, the more 
difficult does it become for such a government to declare war. 

Modern democratic peoples will not declare war except when their 
own territories are invaded, or when some democratic characteristic, 
such as liberty, justice or toleration, is violently and grossly abused. 

No one can stampede, persuade or impel a truly democratic people 
into aggressive war. And no one has attempted to show us how that 
ean be done. I should add, however, that the history of this century 
displays that when the action of an aggressor compels a democratic 
people to make war, they display a fortitude, a courage and an in- 
genuity unmatched by any authoritarian people. Consequently, here 
is a test by which we shall note whether the Atlantic Pact is welcomed 
or repudiated. 

No one fears, or need fear the Atlantic Pact if their intentions are 
pacific. No one can have any reason to fear the Atlantic Pact if ag- 
gressive intention is absent from their policy. The Atlantic Pact is 
so patently defensive in intention and in character, that only those who 
contemplate aggression have any reason to regret that pact. 

Let us never forget that the North Atlantic Pact is a defensive reaction 
against the proven expansive record of the Soviet Union, against consistent 
Soviet misuse of the veto, and against Soviet attempts to use the United 
Nations as a new weapon in the Soviet armory. It took some people a long 
time to see through these tactics, but they are now too well known and 
understood to require further elaboration. The Soviet Union established 
its sphere of exclusive influence in Eastern Europe. It crept nearer and 
nearer to the West. Its agents and henchmen are to be found everywhere. 
The peoples of the West would be feckless indeed, had they not reacted. 
But to brand them, with their record and their overwhelming democratic 
majority, as potential aggressors, is as much talk against better knowledge. 

If the Soviet Government speaks of isolation, let us recall, as Mr. Austin 
did in the United Nations General Assembly on April 13, that in July, 
1947, the Soviet Government declined an invitation to join in the Marshall 
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Plan, forbade its satellites to participate in that plan, and continued its 
expansive policies, thereby causing the West to coalesce. If the Soviet 
Government states—as it did state in the same Assembly meeting—that 
military plans are being drawn up against it, we must at once make an im- 
portant correction: insofar as military plans are being drawn up jointly 
or severally by Western Powers, they are in the nature of defense against 
aggression, from whatever side or source aggression may come; the Treaty 
does not even provide for bases. Above all, it is a new and powerful agent 
for peace by associating hitherto scattered forces for peace. Firmly and 
squarely based on the principles and purposes of the Charter, this associa- 
tion strengthens the United Nations because it is restricted to peace-loving 
nations. In the words spoken by the Netherlands Minister for Foreign 
Affairs when the Treaty was about to be signed: ‘‘They want peace, not 
after another war, but peace now, and from now on.’’ All this we say 
honestly and with a good conscience. It should dispose of the malicious 
and mischievous accusation that the Western world is plotting an attack 
on the Soviet Union. 


V 


A final word on the implementation of the Treaty. In this country 
there appears to be some apprehension in certain quarters that the Treaty 
implies a commitment to supply arms to partner states, thus imposing a 
burden on all partner states who can make arms, of which the United States 
is by far the greatest. Secretary of State Acheson mentioned this point 
in a report to the President, in which he stated that ‘‘The article '7 does not 
itself obligate any party to make any specific contribution to the defense 
eapacity of any other party.’’ It may be added: (1) that the Treaty 
merely lays down a principle, and (2) that it not only contains no provision 
in respect of quantities or kinds of arms to be mutually supplied, as Mr. 
Acheson rightly gave to understand, but neither any indication with regard 
to the time when, nor to the terms on which, arms are to be mutually sup- 
plied. It cannot be denied, of course, that there is an obligation here, and 
there is no valid reason to minimize it. But it also should not be exag- 
gerated. The Secretary of State gave a precise definition on April 27 in 
the Foreign Relations Committee of the Senate, when he said: 


. each party to the pact must exercise its own honest judgment as to 
what it can and should do, to develop and maintain its own capacity 
to resist and to help others. . . . The pact . . . does not dictate the 
conclusion of honest judgment. It does preclude repudiation of the 
principle or of the obligation of making that honest judgment. .. . 
There is an obligation to help, but the extent, the manner, and the 
timing is up to the honest judgment of the parties. 


17 Article 3. 
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It is also certain that the Western European states hope to receive help 
from the United States to rearm for internal as well as external defense ; 
they feel that there is too much of a power-vacuum in the Western Euro- 
pean countries today. But they wish to act first of all on a basis of indi- 
vidual self-help and of codperation amongst themselves. So far as the 
Brussels Pact countries are concerned, they are drawing up defense plans 
as a unit, and it is that unit, rather than the individual countries consti- 
tuting it, which is looking for American aid additional to what they can 
provide for themselves. 

The people of Western Europe, and particularly the states of the Brus- 
sels Pact, believe that the North Atlantic Treaty creates a bond of solidarity 
between all participants: each for all, and all for each, subject, of course, 
to each participant’s constitutional processes. They do not look upon the 
United States and Canada as benefactors who dole out arms. They quite 
definitely look upon this thing as a mutuality, in which each partner does 
his bit for the common good. They also do not look upon the Treaty as a 
North American guarantee to Western Europe, except in the very limited 
and special sense that North America promises that it will not stand en- 
tirely aloof if Western Europe should once again, to the common peril of 
all the countries of the North Atlantic area, be subjected to aggression 
from outside. 

A last remark to be made is this: The countries of the Brussels Pact do 
not think that reciprocal help to be given on a mutual basis by all the 
parties to the Treaty should ever be withheld as if it were a political 
weapon, or a form of sanctions unilaterally decreed. That would be in 
contradiction of that solidarity which is the basis of the Treaty; it also 
would be in conflict with the United Nations Charter which means to re- 
serve to the United Nations and to the United Nations alone the decision 
whether and when sanctions are or are not to be applied and if so, which 
form of sanctions; and it would finally be contrary to common sense, be- 
cause it would leave or create weak spots in the common defensive structure. 

May this be a contribution, however modest, to a better understanding 
of regionalism in political pacts, and thereby of the nature and implica- 
tions of the North Atlantic Treaty. A definition has been offered with 
which the reader may or may not agree; he has found here a demonstration 
(if it deserves that name) of the manifestations of political regionalism in 
the course of history, and an analysis, however brief, of its fundamental na- 
ture; an attempt has been made to show the relation between the regional 
and the universal trend in international organizations; proof has been 
offered that the North Atlantic Treaty is in full accordance with the Char- 
ter, and its implications have been examined. All this, of course, is not 
an inquiry to end discussion; it is hoped, on the contrary that, as food for 
thought, it will stimulate and, if possible, clarify debate. 
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For the United States, the idea of participating in a regional pact with 
European states, even its spiritual next-of-kin, is a much more revolution- 
ary act than it is for these European states to make such a pact with North 
America. It is, in fact, no less than a break with the past. But new de- 
velopments (let me only name the long-range submarine, air warfare, and 
the atom bomb) require new political orientations, and the United States 
have shown and are showing that they are fully aware of this vital need in 
our shrinking world of today. 


PRINCIPLES AND PRACTICES OF RECOGNITION 
BY INTERNATIONAL ORGANIZATIONS 


By Hans AvuFRIcHtT 


Assistant Counsellor, International Monetary Fund* 


Intergovernmental organizations are frequently confronted with questions 
concerning the recognition of states and governments. This essay deals 
with the principles and practices concerning recognition by major inter- 
governmental organizations in the light of the related rules and practices 
of the League of Nations, the Inter-American System and the United 
Nations. 


THE LEAGUE OF NATIONS 
1. Admission of Members 
(a) Was recognition a prerequisite of membership? 


The League of Nations issued the following questionnaire in connection 
with applications for membership : 


. Is the request for admission in order? 

Is the Government recognized de jure or de facto and by what States? 
Does the country possess a stable Government and fixed frontiers? 
. Is the country freely governed? 

. What have been the acts and declarations of the Government with 
regard to (a) its international obligations and (b) the regulations 
of the League of Nations concerning armaments? ? 


Accordingly, the question of the de jure or de facto recognition of govern- 
ments was raised in this context. It is controversial, however, whether 
recognition of a government or of a state ? was considered a prerequisite of 
membership, or whether the question concerning de jure or de facto recog- 
nition was raised for purposes of information only. 

The Covenant of the League of Nations provided in Article 1, paragraph 
2 the following requirements for new Members: The capacity for governing 
themselves freely; the sincere intention of observing their international 
obligations. In particular, new Members were bound to accept such regu- 


* The views and opinions expressed are those of the author and not necessarily those 
of the International Monetary Fund. 

1 See League of Nations, Records of the 2nd Assembly, Plenary Meetings, p. 334. 

2 On this question see H. Lauterpacht, Recognition in International Law (Cambridge, 
1947), p. 346, footnote 1. 
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lations as might be prescribed by the League in regard to their military 
forces and armaments. 


(b) Did admission to Membership in the League constitute recognition ? 


In the discussion of the question whether admission to the League of 
Nations constituted recognition by the League, a distinction should be 
made between the recognition of a Member by the League of Nations acting 
in a corporate capacity and recognition by its individual Members. There 
can be no doubt that the League in admitting new Members, after having 
examined the question whether there was a government which sincerely 
intended to observe its international obligations, recognized this state and 
its government not only as a League Member but also as a state and gov- 
ernment. Hence, admission to membership included implied recognition 
by the League for the purposes of membership in the League of Nations; 
for it would be absurd to assert that an entity is admitted as a Member but 
not recognized as a Member. 

Nevertheless, admission to League membership did not necessarily imply 
that each individual Member of the League was therefore bound to recog- 
nize every other Member. This issue was discussed in the League time and 
again. In a committee which examined this question in 1920 two opposite 
views were advanced. According to one, the admission of a state to the 
League automatically implied the recognition of that state by other Mem- 
bers. According to the other school of thought, to which the head of the 
Legal Section of the League, Mr. van Hamel, belonged, admission to the 
League did not necessarily imply recognition de jure on the part of other 
states. Furthermore, recognition de jure was not a condition which must 
previously have been complied with before admission to the League of 
Nations. The latter view seems to be in accordance with the League's 
practice. Argentina, Belgium and Switzerland, for instance, were Members 
of the League from 1934 to 1939, but did not recognize the U.S.S.R. Soviet 
Russia’s entry into the League in 1934 did not lead to the establishment of 
normal diplomatic relations between these countries and Soviet Russia.’ 

On the whole, therefore, it would seem that the League practice leads 
to the conclusion that simultaneous membership in an international organi- 
zation is not a substitute for de jure or de facto recognition by states. If 
a member which does not recognize another potential member abstains from 
voting, or votes against admission to membership, such abstention or vote 
may be taken as a declaration that recognition by it was not intended. But, 
even a vote in favor of admission may only be interpreted as recognition 
for the purposes of the organization to which the new member and the old 


3 See League of Nations, Records of the Ist Assembly, Plenary Meetings, pp. 618, 623. 
4 For the extensive discussion of this issue, see League of Natious Official Journal, 
Spec. Supp. No. 130, pp. 17-27, and ibid., Spee. Supp. No. 125, pp. 62-64. 
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member belong, and not as a substitute for de jure or de facto recognition.® 

In this connection, the attitude of the League vis-a-vis Colombia is note- 
worthy. In 1920 Colombia desired to accede to the Covenant but did 
not wish to be committed thereby to a recognition of the independence of 
Panama, a signatory of the Treaty of Versailles. The Council of the 
League of Nations decided that ‘‘the Secretary General should be author- 
ized to draft an acknowledgment of Colombia’s proposal of accession with- 
out expressing any opinion on the point at issue.’’® This view is also con- 
firmed by the practice of states that two or more members of the same 
organization may sever diplomatic relations’ or even withdraw recognition, 
but may nevertheless remain members of that organization. 

Conversely, a member may be excluded from an international organiza- 
tion but may maintain its diplomatic relations with individual members 
of that organization. It may even be recognized de jure or de facto by 
members of that organization, unless there is a special obligation of non- 
recognition imposed by the organization. The status of Soviet Russia 
after it had left the League in 1939 is a case in point. 


2. Specific League Action on Recognition 


The following situations may serve to illustrate the League’s actions on 
questions of recognition of a government and of recognition or verification 
of credentials. 


(a) Conditional admission of Members 


The first Assembly of the League of Nations adopted a recommendation 
(voeu) which read: 


In the event of Albania, the Baltic and Caucasian States being ad- 
mitted into the League, the Assembly requests that they should take 
the necessary measures to enforce the principle of the minorities 
treaties, and that they should arrange with the Council the details 
required to carry this object into effect.® 


Accordingly, Albania, Estonia, Latvia and Lithuania became parties to 
so-called Minorities Declarations ® which were addressed to the Council of 
the League of Nations, and which contained certain obligations concerning 
the treatment of religious, racial and linguistic minorities. 


5 For the opposite view that admission to the League is tantamount to recognition, see 
Schiicking-Wehberg, Die Satzung des Vélkerbundes (Berlin, 1931), pp. 267-269. 

6 See League of Nations Council, Procés-Verbal, 2nd Session, 4th Meeting, p. 5. 

7 See the discussion of the severance of diplomatic relations between Uruguay and the 
U.S.S.R. League of Nations Official Journal (1936), pp. 90-98. 

8 League of Nations, Records of the 1st Assembly, Plenary Meetings, pp. 568-569. 

® For the text of these Minority Declarations, see Protection of Linguistic, Racial and 
Religious Minorities by the League of Nations (League of Nations Doc. C.L. 110. 1927. 
I. Annex) (1927 I.B.2.). 


682 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The League’s action in these cases has often been described as conditional 
recognition, or conditional admission of Albania, Estonia, Latvia and 
Lithuania. Whatever may be the exact meaning of the term ‘‘conditional 
recognition,’’?° there can be no doubt that the above-mentioned Minority 
Declarations constituted a prerequisite of admission. 

When Ethiopia applied for membership in the League, it was required 
to sign a declaration which read in part as follows: 


The Empire of Abyssinia, following the example of other Sovereign 
States which have given special undertakings on the occasion of their 
admission to the League of Nations, makes the following declara- 


(b) Conditional recognition of a Government 


In the early 1930’s the United States Department of State declared that 
the recognition of the Liberian Government was contingent on the adop- 
tion of reform plans advanced by the International Committee set up by 
the League of Nations. It is noteworthy that in this case the United 
States, a non-Member of the League which, however, was officially repre- 
sented on the Committee, made recognition subject to standards laid down 
by the League.?” 


(c) Credentials of the Ethiopian delegation in 1936 


In May, 1936, Italy occupied the capital of Ethiopia and issued a decree 
on May 9, 1936, annexing Ethiopia to Italy, and declaring the King of 


Italy as Emperor of Ethiopia. The Emperor of Ethiopia (Haile Selassie) 
had left the country on May 4, 1936. When an Ethiopian delegation 
presented its credentials to the 17th Assembly of the League of Nations, 
the question was raised whether the delegation was still authorized to 
represent Ethiopia. Italy maintained that the Italian Government was the 
sole effective authority in Ethiopia at that time. Although various govern- 
ments favored the plan to exclude Ethiopia from participation in the 17th 
Assembly, the Credentials Committee recommended ‘‘that the Assembly 
should consider the credentials presented by the Ethiopian delegation, de- 
spite the doubt as to their regularity, as sufficient to permit that delegation 
to sit at the present session,’’ without prejudice to the future.’* The 
Credentials Committee justified its recommendation as follows: 


10 On ‘‘ Conditional Recognition’’ see Lauterpacht, op. cit., pp. 357-364; see also State- 
ment by the Latvian Delegate, Dr. Walters, in Records of the 3rd Assembly, Minutes of 
the 6th Committee, p. 12: ‘‘When Latvia undertook to make a statement, she complied 
not with a resolution of the Assembly but with a recommendation which was not legally 
binding and did not constitute a condition for admission.’’ (Italics added.) 

11 See League of Nations Official Journal, Spec. Supp. No. 19, p. 32. 

12 See Hackworth, Digest of International Law, Vol. I, p. 306. 

13 For full text of the report of the Committee on Credentials, see League of Nations 
Official Journal, Spec. Supp. No. 155, pp. 40-41. 
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Its credentials are derived from the same authority as had more than 
once in the past issued the full powers of the Ethiopian delegation to 
previous sessions of the Assembly. On the dates on which they were 
issued (September 14th and 19th), however, the situation in Ethiopia 
had greatly changed in various respects. The Head of the state is in a 
foreign country ; the Government is no longer in the capital; according 
to some of the documents submitted, a governmental authority is stated 
to be established in another part of the country. It seems exceptionally 
difficult to judge of the nature and extent of the power of that au- 
thority, and of the strength of the connexions still existing between it 
and the Head of the state. The question that accordingly presented 
itself to the Committee was whether the Head of the state from whom 
the credentials under examination emanate was exercising his legal 
title effectively enough to make those credentials perfectly in order. 


It should be noted that the Committee based its determination in part on 
the fact that the lawful government was still established in a part of the 
country. 

The action of the Credentials Committee has been interpreted by several 
authorities as non-recognition of Italy’s conquest of Ethiopia by the 
League,’* and the Credentials Committee was considered as having the au- 
thority of granting or withholding recognition of governments through 
exercising its authority to verify the credentials of Assembly delegates. 
However that may be, the legal status of Ethiopia from 1936-1941 (the 
Emperor Haile Selassie returned to the capital on May 5, 1941) is 
controversial.‘® Nevertheless, Ethiopia remained a Member of the League 
until the dissolution of the League on April 18, 1946. 


(d) Collective non-recognition 


In one instance, in the case of Manchuria, the Assembly of the League 
resorted to collective non-recognition. On February 24, 1933, the As- 
sembly of the League of Nations adopted a report to the effect that the 
Members intended to abstain, particularly as regarded the existing régime 
in Manchuria, from any act which might delay the carrying out of the 
recommendation of the said report. The Members in adopting the report 
declared that they would continue not to recognize this régime either de jure 
or de facto, that they intended to abstain from taking any action with 
regard to the situation in Manchuria, and that they would continue their 
action among themselves and with interested states not Members of the 
League. An Advisory Committee was established by the League to advise 
the Members on the measures which should be taken as the result of the 
non-recognition of Manchuria.?® 


14 See, for instance, Survey of International Affairs, 1935, Vol. II (ed. by A. J. Toyn- 
bee, London, 1936), pp. 519-526. 

15 C. E. Balossini, La perte de la qualité de membre de la S.d.N. (Les cas de 1’U.R.S.S. 
et de la France) (Geneva, 1945), pp. 32-36. 

16 For the text of the report, see League of Nations Official Journal, Spec. Supp. No. 
113, pp. 10-13 (Session of the Advisory Committee, June 7, 1933). 
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The major findings of the Advisory Committee on the legal effects of non- 
recognition are noteworthy. The Committee held that the Members who 
continued not to recognize de jure or de facto the régime in Manchuria 
should take all steps in their power to prevent accession of Manchuria to 
general international conventions. As for closed conventions and con- 
ventions coneluded under the auspices of the League of Nations, the Ad- 
visory Committee did not envisage any difficulties, since in the case of 
closed conventions the parties have to consent expressly to any extension 
of the obligations of such conventions to any new contracting party. In 
the case of conventions coneluded under the auspices of the League, the 
Committee held that the Secretary General of the League should not accept 
any declaration of accession from Manchuria. As for open conventions, 
outsiders are, according to general international law, allowed to accede by 
unilateral act. For these cases the Committee suggested that the states 
with which instruments of accession were deposited, before accepting Man- 
churia’s accession, should consult the contracting parties to the convention. 

With reference to currency matters, the Advisory Committee held that 
a domestie curreney is created by domestic law, and is actually utilized in 
the same way as any other object of value that is bought or sold in the inter- 
national market. The Committee thought it not expedient to propose that 
governments should pass legislation prohibiting transactions in ‘‘Man- 
churian curreney,’’ but it desired to call the attention of countries which had 
an official foreign exchange market to the desirability of taking any useful 
measures in order to prevent official quotations in ‘‘Manchurian cur- 


On May 16, 1934, another Advisory Committee adopted a report concern- 
ing the effect of non-recognition on certain postal relations with Man- 
churia.‘* This Committee arrived at the following major conclusions: 
Manchuria as a new state could not appeal to the provisions of the Universal 
Postal Union Convention with regard to its relations with the postal ad- 
ministrations of countries belonging to the Universal Postal Union. The 
Assembly’s report, dated June 14, 1933, dealing with the non-recognition 
of the existing régime in Manchuria, however, could not be construed as 
preventing the 

postal administrations of Members of the League from taking any 

temporary measures which, not being based upon an international 

convention, and not involving the conclusion of an international con- 

vention, or the use of an organization created by an international 

convention, may seem to them advisable in order to permit in the 
esent circumstances, of the forwarding of postal correspondence by 
itinerary involving transit through Manchuria. 


18 See League of Nations Official Journal (1934), pp. 430-431. 


rency. 
17 [hid 12—13. 
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Communications between the postal administrations of states Members 
of the League and the postal administration of Manchuria, should contain, 
once and for all, an explicit statement that they were only to be regarded 
as between one administration and another for the special purposes of as- 
suring the proper conduct of technical services and not as communications 
between one government and another, and that they did not imply that the 
Universal Postal Convention was applicable.’® 


3. Organs of Recognition 


There is a general principle of domestic law that the executive branch of 
a government, usually the head of state, is authorized to extend recognition 
to states and governments, and that the courts accept the findings and the 
determinations of the executive branch in matters of recognition. Thus, 
the Supreme Court of the United States held in Guarantee Trust Co. of 
New York v. United States: 


What government is to be regarded here as representative of a foreign 
sovereign state is a political rather than a judicial question, and is to 
be determined by the political department of the government. Ob- 
jections to its determination as well as to the underiying policy are 
to be addressed to it and not to the courts. Its action in recognizing 
a foreign government and in receiving its diplomatic representatives 
is conclusive on all domestic courts, which are bound to accept that 
determination, although they are free to draw for themselves its legal 
consequences in litigations pending before them.*° 


No corresponding rule of customary international law obtains as to inter- 
national agencies. Hence, these intergovernmental agencies are deemed 
free to designate special organs which perform functions of recognition 
or non-recognition in their relations with states, governments, insurgents 
and belligerents. 

Under the League system the Assembly was the primary organ of recog- 
nition of states, since it had exclusive jurisdiction in matters of admission. 
The Assembly was assisted in this function by the Sixth Committee of the 
Assembly which dealt with political questions and examined applications 
for admission. The Sixth Committee was charged with this function from 
1922 to 1938. Only during the first two Assembly meetings the Committee 
structure of the Assembly differed somewhat from the pattern subse- 
quently adopted. At the First Assembly, Committee V dealt with member- 
ship questions. In reporting on the application of Liechtenstein, for in- 
stance, Committee V was of the opinion that the application ‘‘cannot be 
granted, as this State does not appear to be in a position to carry out all 
the international obligations imposed by the Covenant.”’ = 

18 Ibid. 

*° (1938), 304 U. S. 126, 137. For municipal and international courts as agencies of 
recognition, see Lauterpacht, op. cit., pp. 69-73. 

*? League of Nations, Records of the Ist Assembly, Plenary Meetings, p. 667. 
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In addition, there was a Credentials Committee (Committee for the Ex- 
amination of Full powers), which examined the full powers of the repre- 
sentatives at the General Assembly. Rule 5 (2) of the Rules of Procedure 
of the Assembly required that credentials should be issued either by the 
Head of State or by the Minister of Foreign Affairs. It should be noted 
that Rule 20 of the Rules of Procedure of the General Assembly of the 
United Nations is in substance identical. The practice of the League and 
of the United Nations reveals that this rule is not always observed by all 
Members of these organizations.?? 

Under Article 16 (4) of the League Covenant, a Member could be ex- 
cluded from the League by a vote of the Council concurred in by the rep- 
resentatives of all the other Members of the League represented thereon. 


INTER-AMERICAN SYSTEM 


The term ‘‘Inter-American System’’ ** is used here primarily with ref- 
erence to the Conferences of the twenty-one American Republics and with 
reference to the Pan American Union as the principal inter-American ad- 
ministrative agency prior to the reorganization of the system under the 
Charter of Bogota. 


1. Participation in Conferences 


The program and the regulations of the International Conferences of 
American States, frequently referred to as Pan American Conferences, 
and of the regular Meetings of the Ministers of Foreign Affairs ** called 
by the Governing Board of the Pan American Union, were formulated by 
the Governing Board of the Pan American Union. 

Other conferences, such as the Mexico City Conference of 1945 °° and 
the Rio Conference of 1947, were not called by the Governing Board. 
Therefore, the program and the regulations of these conferences were 
formulated by the host government. 

Non-recognized governments are at times not invited to Inter-American 
Conferences. Nicaragua, for instance, was not invited to the 1947 Rio 
Conference. On occasion, non-recognized governments have participated 
in Inter-American Conferences, but reservations were deposited to the 
effect that participation in a conference did not imply recognition de jure 


22 For League practice see Margaret E. Burton, The Assembly of the League of Na- 
tions (Chicago, 1941), pp. 107-109; for United Nations practice, see Doc. A/P.V./81, 
Nov. 20, 1947. 

23 On the Inter-American system see, for instance, Resolution IX of the Inter-American 
Conference on Problems of War and Peace, Mexico City, Feb. 21-March 8, 1945, in Pan 
American Union, Congress and Conference Series, No. 47, pp. 33-38. 

24 On these conferences, see ibid., p. 34. 

25 Ibid., p. 1. 
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or de facto of the hitherto non-recognized governments by the other par- 
ticipants who had withheld recognition.” 


(a) Non-invitation to conference 


The question whether a de facto government which is not recognized by 
the great majority of the American states may be invited to a conference 
was extensively discussed at the meeting of the Governing Board of the 
Pan American Union, held on July 28, 1947. Brazil in her capacity as 
host of the Inter-American Conference for the Maintenance of Continental 
Peace and Security (August 12-September 2, 1947) requested by note of 
July 7, 1947, that ‘‘since there exists a de facto Government in Nicaragua 
.. . the Government of Brazil desires that the decision with respect to 
extending an invitation to that Government be entrusted to the Govern- 
ing Board of the Pan American Union.’’ ** 

The Governing Board of the Pan American Union took up this matter in 
its meeting of July 28, 1947. Thirteen government replies were recorded 
as opposed to sending the invitation to Nicaragua,”* five governments voted 
in favor of the invitation, two governments abstained from voting. Op- 
posed to the invitation were the representatives of Bolivia, Brazil, Chile, 
Cuba, Ecuador, E] Salvador, Guatemala, Honduras, Mexico, Panama, Peru, 
United States, Venezuela; in favor of the invitation were the representatives 
of Argentina, Colombia, Costa Rica, Dominican Republic and Paraguay.*® 
The representative of Haiti abstained on the ground that he had not re- 
ceived any instructions.*° The Ambassador of Nicaragua abstained from 
voting.*! In reply to the question by the Ambassador of Venezuela whether 
a definite decision had been reached, the Chairman of the Governing Board 
(the Ambassador of Colombia) stated: ‘‘There has not been a collective 
decision by the Governing Board. There have been 13 replies recorded 
as opposed to sending the invitation.’’ ** 

It should be noted that the Ambassador of Honduras suggested that it be 
recorded in the minutes that ‘‘The Governing Board in receiving the replies 
from the governments states that it has not entered upon political questions. 

. .’ 8 This statement should be read in conjunction with that provision 
of the Statute of the Pan American Union which declares that ‘‘neither the 


26 See notes 35 and 39 below. 

27 See Minutes of the Special Meeting of the Governing Board of the Pan American 
Union, held July 28, 1947 (Approved at the meeting held Oct. 20, 1947), p. 13. 

28 Ibid., p. 17. 

29 Ibid., p. 18. It should be noted that on p. 18 Nicaragua is listed among those in 
favor of the invitation, but that on p. 24 the Ambassador of Nicaragua is recorded as 
abstaining from voting. 

80 Ibid., p. 18. 

81 Ibid., p. 24. 

82 Ibid., p. 28. 

83 Tbid., p. 26. 
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Governing Board nor the Pan American Union shall exercise functions of 
a political character.’’ ** 

On the question of principle there appeared to be agreement that the 
relations or communications of the Pan American Union with any American 
government in no wise affect the bilateral relations which the governments 
may maintain between each other.® No agreement was reached by the 
members of the Governing Board of the Pan American Union as to whether 
an invitation to the de facto government of Nicaragua implied recognition. 
One group of representatives held that an invitation would imply recog- 
nition,*® while another group was of the opposite view.*” 

The Charter of the Organization of American States, signed on April 
30, 1948, provides in Article 34: ‘‘ All Member States have the right to be 
represented at the Inter-American Conference. Each State has the right 
to one vote.’”’ Since the right to participation is granted to Member States 
as such, even de facto governments, whether recognized or not, may be 
entitled to participate in the Conference. This at least is one possible 
interpretation.** 


(b) Express reservation that participation in a conference does not 
imply recognition 


In several instances express declarations have been made in connection 
with international conferences that participation in an international con- 
ference does not affect the bilateral relations of the participants and that 
such participation should not be taken as implied recognition. In par- 
ticular, the United States has repeatedly made reservations to this effect. 

Although such an express declaration may be expedient to clarify an 
otherwise ambiguous situation, it does not seem to be required by inter- 
national law, as evidenced by the following instructions to the American 
Delegation to the Bolivar Congress of 1926: 


84See Statute and Regulations of the Pan American Union, Law and Treaty Series 
No. 9, p. 5. 

35 See Minutes of the Special Meeting of the Governing Board, op. cit., p. 14. On 
March 8, 1948, the Governing Board of the Pan American Union approved the report 
of a Special Committee recommending the participation of Nicaragua in the Bogota 
Conference. 

36 See, for instance, the statement by Venezuela, ibid., p. 15: ‘‘the Venezuelan Foreign 
Ministry maintains the criterion that an invitation to the mentioned de facto govern- 
ment would imply its recognition. . . .’’ 

87 See, for instance, the statement by Argentina ‘‘that this invitation in no wise im- 
plies recognition.’’ JIbid., p. 17. 

88 See, for instance, Josef L. Kunz, ‘‘The Bogota Charter of the Organization of 
American States,’’ this JouRNAL, Vol. 42 (July, 1948), p. 575: ‘‘This seems to re- 
establish the legal rule that the right to be represented does not depend on whether the 
de facto government of a Member State is or is not recognized at the time in question.’’ 
See also C. G. Fenwick, ‘‘The Recognition of De Facto Governments,’’ this JOURNAL, 
Vol. 42 (October, 1948), p. 863. 
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The Department concurs in your view that the mere participation of 
Nicaraguan and Ecuadorean delegates could not be considered to 
constitute recogniton of the existing regimes in those countries and 
it prefers that you should not raise the question or be a party to any 
statement. However, you should not sign any document bearing the 
signatures of, or to be signed by the delegates of Nicaragua and Ecuador 
in their representative capacity. (Paraphrase.) *° 


2. Governing Board of the Pan American Union 


Each of the twenty-one American Republics is authorized as of right to 
participate in the meetings of the Governing Board of the Pan American 
Union. There is nothing in the Statutes or the Regulations of the Pan 
American Union *° which would exclude non-recognized governments from 
participation in the deliberations of the Governing Board. 

At the Mexico City Conference of 1945 the following provision on the 
composition of the Governing Board was adopted: 


The Governing Board of the Pan American Union shall be composed 
of one ad hoc delegate designated by each of the American Republics, 
which delegates shall have the rank of Ambassadors and shall enjoy 
the corresponding privileges and immunities, but shall not be part of 
the diplomatic mission accredited to the government of the country 
in which the Pan American Union has its seat.*? 


There is every indication that it was the intention of the authors of this 
provision to separate the question of participation in the meetings of the 
Governing Board from the question of recognition.*? 

In practice, a non-recognized government may abstain from voting on all 
or certain matters. From June, 1947, up to December 4, 1947, the repre- 
sentative of the de facto government of Nicaragua, for instance, abstained 
from voting on questions related to the recognition of his government or to 
participation in international conferences. 


3. The Council of the Organization of American States 


Under the Charter of the Organization of American States ‘‘the Coun- 
cil’”’ is to take the place of the Governing Body of the Pan American 
Union, but its functions will be considerably enlarged as compared with 
those of the present Governing Body. Article 48 of the Charter is pat- 
terned after Resolution LX, point 3, of the Mexico City Conference of 
1945. It reads: 


89 See Hackworth, op. cit., Vol. I, p. 347. 

4°See Statute and Regulations of the Pan American Union, Law and Treaty Series 
No. 9. 

41 Resolution IX (3). For the corresponding Art. 48 of the Charter of the Organiza- 
tion of American States, see below. 

42 Pan American Union, Congress and Conference Series, No. 47, loc. cit., p. 13. 
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The Council of the Organization of American States is composed of 
one Representative of each Member State of the Organization, especially 
appointed by the respective Government, with the rank of Ambassador. 
The appointment may be given to the diplomatic representative ac- 
eredited to the Government of the country in which the Council has 
its seat. During the absence of the titular Representative, the Gov- 
ernment may appoint an interim Representative. 


Since the members of the Council are appointed by the respective gov- 
ernments, recognition of such governments is not a prerequisite to member- 
ship in the Council. Since, furthermore, the individual representatives 
of the Member states are not necessarily identical with the diplomatic rep- 
resentative ‘‘accredited to the Government of the country in which the 
Council has its seat,’ a Member state is authorized to participate in the 
Council even in the absence of diplomatic relations with the host state. It 
should be noted that the Charter of the Organization of American States 
is not yet in force. The Charter will enter into force if and when two 
thirds of the signatories have deposited their ratifications; with respect to 
the remaining states it shall enter into force in the order in which they 
deposit their ratifications. (See Article 109 of the Charter.) 


4. Collective Severance of Diplomatic Relations 


The Third Meeting of the Ministers of Foreign Affairs of the American 
tepublics convened in Rio de Janeiro from January 15 to 28, 1942. It 
adopted a recommendation that the American Republics 


in accordance with the procedures established by their own laws and 
in conformity with the position obtaining in each country in the ex- 
isting continental conflict, recommend the breaking of their diplo- 
matie relations with Japan, Germany and Italy, since the first-men- 
tioned state attacked and the other two declared war on an American 


country.*® 
In accordance with this recommendation, all the American Republics which 
had not done so before severed diplomatic relations with or declared war 
against one or several Axis Powers.** 


UNITED NATIONS 


1. Admission to Membership 


The United Nations Charter provides in Article 4 that new Members, 
that is, other than the original Members designated in Article 3, may be 


43 On this recommendation see Charles G. Fenwick, ‘‘Third Meeting of Ministers of 
Foreign Affairs at Rio de Janeiro,’’ in this JOURNAL, Vol. 36 (1942), p. 178; on 
Resolution V concerning severance of commercial and financial relations, see ibid. 

44 For final list and chart on these measures, see Bulletin of the Pan American Union, 


February, 1946, p. 94. 
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admitted if they are peace-loving states, accept the obligations of the 
Charter, and in the judgment of the Organization are able and willing to 
earry out these obligations. 

Admission to membership does not imply collective recognition by the 
United Nations individually. At the San Francisco Conference in 1945, 
the Norwegian Delegation proposed an amendment which was designed to 
give the new Organization the power of recommending collective recog- 
nition and collective withdrawal of recognition of new states and govern- 
ments.‘® Since this amendment was not adopted, it can be inferred that 
it was the intention of the authors of the Charter not to interpret admission 
to membership as equivalent to collective recognition of states or govern- 
ments, except for the purpose of membership in the Organization. 


2. Procedure of Admission 


Under the League Covenant, the Assembly was the sole authority to de- 
cide on the admission of new Members; under the United Nations Charter 
new Members are admitted ‘‘by a decision of the General Assembly upon 
the recommendation of the Security Council’’ (Article 4 (2) ).*° 

The question has been raised whether, and to what extent, the General 
Assembly is bound by the recommendations of the Security Council. To 
elarify the relationship between the General Assembly and the Security 
Council in matters of admission to membership, new rules were adopted in 
the course of the Second Session of the General Assembly of the United 
Nations.*7 


45See United Nations Conference on International Organization, Amendments and 
Observations on the Dumbarton Oaks Proposals, submitted by the Norwegian Delegation, 
May 3, 1945. Doc. 2, G/7, n. (1), p. 2. 

46 On recognition by the League of Nations, see Philip C. Jessup, A Modern Law of 
Nations (New York, 1948), p. 45; see also Malbone W. Graham, The League of Nations 
and the Recognition of States (Berkeley, 1933), passim. 

With reference to the United Nations, Jessup (op. cit., p. 47) suggests that 
‘‘it would be within the competence of the General Assembly to adopt by the two-thirds 
vote required under Article 18 for important questions a declaration relative to the 
essential characteristics of a state and to assert that there must be a finding of the 
possession of such characteristics before any political entity is recognized as a state 
... the criteria for membership would not be identical with the criteria for statehood, 
but the latter would not be included within the former, since one requirement for 
membership is that the applicant shall be a state.’’ 

47 See ‘Rules covering the Admission of New Members to the United Nations’’ in 
General Assembly, First Session, Journal No. 75, Supp. A-64, Add. 1, p. 824, and U. N. 
Doc. A/502, Nov. 20, 1947, incorporating new Rules of Procedure for the General As- 
sembly Nos. 113, 114, 116, 117, adopted on Nov. 19, 1947; see especially the new Rule 116. 
In addition, the Assembly, at its 122nd plenary meeting, held on Nov. 21, 1947, and on 
the recommendation of the First Committee, adopted certain rules governing the ad- 
mission of new Members, for insertion in the Rules of Procedure of the General Assembly 
as adopted on Nov. 17, 1947. For text of these rules (Rules 123 to 127) see U. N. Doe. 
A/520, Dee. 12, 1947, p. 23. On the use of the ‘‘veto’’ in the Security Council in 
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On November 17, 1947, the General Assembly of the United Nations 
adopted several resolutions related to admission procedures. The <As- 
sembly requested the Security Council by five separate resolutions to re- 
consider the applications of Finland, Ireland, Italy, Portugal and Trans- 
jordan, as admission had been recommended by nine of the eleven members 
of the Security Council. An overwhelming majority of the Assembly held 
that these states met the requirements of Article 4 of the Charter of the 
United Nations. A similar resolution on Austria was also adopted. An- 
other resolution requested China, France, the U.S.S.R., the United King- 
dom, and the United States to consult on pending applications and to reach 
agreement among themselves. These seven resolutions revealed a tendency 
to strengthen the authority of the General Assembly vis-a-vis the Security 
Council in membership questions.** 


3. Conditional Admission 


The General Assembly by resolution *® requested the advisory opinion 
of the International Court of Justice on two questions: 


(i) Is a Member which is called upon to vote on admission in the 
Security Council, or in the General Assembly, authorized to make its 
consent to admission contingent on conditions not expressly provided 
for in Art. 4 (1) of the Charter? 

(11) Can such a Member, while it recognizes the conditions set forth 
to be fulfilled by the State concerned, subject its affirmative vote to 
the condition that other States be admitted to membership in the United 
Nations together with that State? 


The International Court of Justice rendered its Advisory Opinion on 
May 28, 1948.°° The majority opinion was shared by Judges Guerrero 
(President), Alvarez, Fabela, Hackworth, De Visscher, Klaestad, Badawi 
Pasha, Hsu Mo, and Azevedo. The majority opinion stated that Article 
4 (1) of the Charter lays down five requisite conditions for admission to 
membership in the United Nations: an applicant must (1) be a state; (2) 
be peace-loving; (3) accept the obligations of the Charter; (4) be able to 
carry out these obligations; and (5) be willing to do so. All these con- 
ditions are subject to the judgment of the Organization. The judgment 
of the Organization means the judgment of the two organs mentioned in 


connection with applications for membership, see Bernhard G. Bechhoefer, ‘‘ Voting in 
the Security Council,’’ Department of State Bulletin, Vol. XIX, No. 470 (July 4, 1948), 
p. 3, especially pp. 5-7. On membership in general, see also Hans Kelsen, ‘‘ Membership 
in the United Nations,’’ Columbia Law Review, Vol. 46 (May, 1946), p. 391. 

48 For the voting on these resolutions in the General Assembly, see United Nations 
Weekly Bulletin, Nov. 25, 1947, p. 685. 

49 See U. N. Doc. A/471 adopted by the General Assembly on Nov. 17, 1947. 

50 International Court of Justice, Conditions of Admission of a State to Membership 
in the United Nations (Article 4 of the Charter). Advisory Opinion of May 28th, 
1948; this Journa, Vol. 42 (1948), p. 927. 
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paragraph 2 of Article 4, and, in the last analysis, the judgment of its 
Members. These conditions must be regarded not merely as the necessary 
conditions, but also as the conditions which suffice; they do not ‘‘repre- 
sent only an indispensable minimum in the sense that political considera- 
tions could be superimposed upon them, and prevent the admission of an 
applicant which fulfils them.”’ 

The political character of an organ cannot release it from the observance 
of treaty provisions established by the Charter when they constitute 
limitations on its power or criteria for its judgment. To ascertain whether 
an organ has freedom of choice for its decision, reference must be made to 
the terms of its constitution. In this case, the limits of this freedom are 
fixed by Article 4 and allow for a wide liberty of appreciation. There is 
therefore no conflict between the functions of the political organs on the 
one hand, and the exhaustive character of the prescribed conditions on the 
other. On the basis of the rule which the Court adopts in its interpretation 
of Article 4, making the ‘‘consent to the admission of an applicant de- 
pendent on the admission of other applicants . .. clearly constitutes a 
new condition.”’ 

The various minority opinions differed in their interpretation of the 
question as to whether a state which fulfills the conditions of membership 
provided in Article 4 has an automatic right to membership or whether the 
special approval of the General Assembly or the Security Council is re- 
quired, even though the conditions of Article 4 are met. Judge Alvarez 
concluded that all states fulfilling the prerequisites of Article 4 of the 
Charter have a right to membership in the Organization.** By contrast 
Judge Azevedo ruled with reference to the subjective right to be admitted 
to international society that the candidate is in' no circumstances entitled 
to judge whether the conditions of Article 4 are fulfilled. This is the task 
of the Organization which may, or may not, accept the proposal by a 
‘‘judgment’’ in the sense of Article 4 which the Organization alone ean 
render. Therefore, ‘‘it is not a question of right but simply of interest.’’ *° 

The joint dissenting opinion ** of Judges Basdevant, Winiarski, Sir 
Arnold MeNair and Read held that the United Nations system of admission 
involves a decision by the General Assembly whereby admission ‘‘will be 
effected’’; this decision is taken upon a recommendation made by the Se- 
curity Council; that recommendation cannot be made and that decision 
cannot be taken, unless the applicant state meets certain qualifications 
specified in paragraph 1 of Article 4. The essential feature of this system 
is the decision of the General Assembly, whereby the admission ‘‘will be ef- 
fected.’’ Article 4 (1) of the Charter does not contain any express and 


511. C. J., op. cit., p. 71. 
52 Ibid., p. 77. 
58 See ibid., pp. 82-93. 
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direct statement that the qualifications of a state provided therein are 
sufficient, and that once they are fulfilled admission must of necessity 
follow. The paragraph does not even imply any such restrictions. The 
language of Article 4—‘‘Membership is open,’’ ‘‘Peuvent devenir Mem- 
bres,’’ ‘‘admission will be effected,’’ ‘‘se fait’’—is permissive in tone, not 
mandatory. This provision does not contain any evidence of any definite 
intention to deprive the Security Council or the General Assembly or their 
members of the legal right to give effect to other considerations. 

Also the proceedings of the San Francisco Conference furnish evidence 
that the above-mentioned qualifications are essential, but they do not con- 
tain any indication that they must be regarded as sufficient to impose upon 
the Organization a legal obligation to admit the state which possesses them. 

Judge Zoriéié in his dissenting opinion examined the language of the 
request for an Advisory Opinion and found that the word ‘‘conditions’’ in 
the first question has a different meaning from that which it has in the sec- 
ond question. While in the former reference is made to ‘‘Qualities that 
must exist at the moment of considering the admission,’’ the word is used 
in the latter in the traditional legal sense, that is to say, it relates to a 
future and uncertain event. This condition concerns the question whether 
a Member will in the future make its vote dependent on the simultaneous 
admission of several applicant states. The applicant can in no way con- 
tribute to the fulfillment of this condition.** An applicant state, even if it 
meets these fundamental requirements, is not automatically entitled to ad- 
mission to the United Nations; it is subject to the decisions of political 
organs which are empowered to base their decision ‘‘on any kind of con- 
siderations.’’ However, in the exercise of their discretion these political 
organs are subject to certain limitations. Judge Krylov, in his dissenting 
opinion, held that a state which possesses all the qualifications required by 
Article 4 (1) of the Charter is not ipso facto entitled to be admitted to 
membership in the United Nations. The political organs of the United 
Nations must still decide whether or not they wish to recommend admission 
and to admit it.°° The Charter gives every Member of the Organization 
the right to judge whether a particular state can be admitted to member- 
ship, such judgment to be based on the presence or absence of the qualifica- 
tions required by Article 4 of the Charter and on considerations of a po- 
litical nature. Judge Krylov takes issue with the phrase ‘‘ conditional 
’ A vote may be affirmative or negative; or a Member may also 
abstain from voting. But a ‘‘conditional vote’’ is meaningless in law. 
The request by the General Assembly refers in the last analysis not to the 
‘*vote’’ but to the reasons for it.*® 


vote.’ 


34 I[bid., p. 97. 
55 Ibid., p. 110. 
56 Ibid., p. 114. 
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4. Recognition of Political Entities by the United Nations and Specialized 
Agencies 


Several political entities have been recognized by intergovernmental 
organizations exclusively for the purposes of these organizations; others 
have been recognized independently of their recognition by the individual 
members of these organizations. 


(a) Membership of the Ukrainian Soviet Socialist Republic and the 
3velorussian Socialist Republic in international organizations 


The so-called Stalin Constitution of 1936 was modified by the Soviet 
Autonomy Decrees of February 1, 1944, with a view to (1) the establish- 
ment of direct relations of the Union Republics with foreign states,*’ 
and (2) ‘‘with the aim of strengthening the defensive power’’ of the Union 
of Soviet Socialist Republics.°* The second decree on the organization of 
separate military formations of the Union Republics and on the trans- 
formation of the People’s Commissariat for Defense from an All-Union 
into a Union-Republican People’s Commissariat is outside the scope of 
this paper. 

3y the decree on direct relations with foreign Powers the 1936 Constitu- 
tion was amended as follows: 


(1) To Art. 14 which originally read: 


The jurisdiction of the Union of Soviet Socialist Republics as 
represented by its highest organs of state authority and of organs 
of government covers: (a) the representation of the Union in 
international relations, the conclusion and ratification of treaties 
with other states; 

the following clause has been added: 


the establishment of the general character of the relations between 
the Union Republic and foreign States. 


(ii) To Art. 18 which originally read: 
The territory of the Union Republics cannot be altered without 
their consent ; 
the following clause has been added: 


Each Union Republic has the right to enter into direct relation 
with foreign States, to conclude agreements with them and ex- 
change diplomatic and consular representation with them. 
It should be noted that Article 18 as amended should be read in con- 
Junction with Article 14. Hence, any treaty or agreement concluded by 


8? Por text of the decrees, see International Conciliation, No. 398 (March, 1944), 
p. 246. 
58 Ibid., p. 247. 
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a Union Republic must be ratified in Moscow before it can be put into 
force. 


(iii) Article 60 which deals with the Highest Organs of State Power of 
constituent Republics of the Union was amended by adding a new 
sub-section (¢) providing that the Supreme Council (Soviet) of 
the Union Republic ... (a) [is authorized to provide the] 
‘*Establishment of the representation of the Union Republic in 
international relations.’’ 

(iv) By the same decree the People’s Commissariat for Foreign Affairs 
was to be transformed from an All-Union into a Union-Repub- 
lican People’s Commissariat. 

In short, the 16 constituent republics of the U.S.S.R., including the 
Estonian S.S.R., the Latvian §.S.R., and the Lithuanian §8.S.R., were au- 
thorized ‘‘to enter into direct relations with foreign states.’’ Mr. Molotov, 
in reporting the Autonomy Decrees of February 1, 1944, to the Supreme 
Soviet of the U.S.S.R., stated that the Union Republics ‘‘have quite a few 
specific economic and cultural requirements which cannot be covered in 
full measure by All-Union representation abroad and also by treaties and 
agreements of the Union with other States. These national requirements 
can be met better by means of direct relations of the Republics with cor- 
responding States.’’ °° 

The Autonomy Decrees, when first issued on February 1, 1944, gave 
rise to considerable speculation as to their effect on the constitutional struc- 
ture and on the future character of the international relations of the 
U.S.S.R. The questions raised included the following: (1) Will there be 
16 Soviet Socialist Republics instead of the U.S.S.R.? (2) Will every one 
of these states actually seek to set up diplomatic relations with other states? 
(3) Will the U.S.S.R. claim 16 votes in international intergovernmental 
organizations? The last question was settled, at least temporarily, in 1945 
by the Yalta and San Francisco Conferences. At the Yalta Conference a 
report of the Meeting of the Foreign Ministers was approved which pro- 
vided : 

Paragraph 2 is that it will be for the Conference [i.e., the San 

Francisco Conference] to determine the list of the original members 
of the organization. At that stage the delegates of the United King- 


dom and the United States will support the proposal to admit to 
original membership two Soviet Socialist Republies.®° 


This agreement was not incorporated into the official report on the Yalta 
Conference, but the New York Times published on March 30, 1945, a 
White House statement to the effect that the Soviet representatives at the 


59 See ‘‘Report of Vyacheslaw M. Molotov to the Supreme Soviet of the Union of 
Soviet Socialist Republics (February 1, 1944),’’ in International Conciliation, No. 398 
(March, 1944), p. 241. 

60 Quotation from James F. Byrnes, Speaking Frankly (New York, 1947), p. 40. 
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Yalta Conference indicated their desire to raise at the San Francisco Con- 
ference of the United Nations, the question of representation for the 
Ukrainian §.S.R. and the White Russian S.S.R. The American repre- 
sentative stated that in this case the United States would ask for three 
votes also.* 

On April 27, 1945, the Second Plenary Session of the San Francisco 
Conference resolved that ‘‘the Ukrainian Soviet Socialist Republic and the 
3yelo-Russian Soviet Socialist Republic be invited to be initial members 
in the proposed international organization.’’®* On April 10, 1945, the 
Government of the Ukrainian §.S.R. had submitted a Declaration to the 
San Francisco Conference which reads in part as follows: 


The Ukrainian Soviet Socialist Republic, on the basis of its Constitu- 
tion of January 30, 1937, and the constitutional revisions and amend- 
ments adopted by the Supreme Soviet of the Ukrainian Soviet Socialist 
Republic on March 4, 1944, has recovered the right which it formerly 
had and which it voluntarily ceded to the Union of Soviet Socialist 
Republics in 1922, to establish direct relations with foreign states, 
to conclude agreements with them and to have independent representa- 
tion at international conferences and bodies set up by the latter. This 
is also in full accord with the Constitution of the U.S.S.R. and the 
constitutional acts of the Supreme Soviet of the U.S.S.R. dated Feb- 
ruary 1, 1944. (Italics added.) * 


A similar declaration was submitted by the Byelorussian 8.S.R. It reads 
in part: 


The Byelorussian Soviet Socialist Republic, in accordance with its 
Constitution and the constitutional laws of March 24, 1944, as a 
sovereign state 1s competent to enter into direct relations with foreign 
states, to conclude agreements with them, to participate in any inter- 
national conferences, international bodies, etc. 


The constitutional prerogatives of the Byelorussian Soviet Socialist 
Republic in the field of international relations give her all the rights 
and grounds to participate in the International Organization of the 
United Nations. (Italics added.) 

In short: (1) from 1945 to 1948, only two of the sixteen Union Republics 
have claimed separate membership in international conferences and inter- 
national organizations; (2) no direct diplomatic relations have been estab- 
lished between the Ukrainian S8.S.R. and the Byelorussian S.S.R., and 
other states; only through the medium of international agencies have the 
Ukrainian and the Byelorussian Republics established direct contacts with 


61 On this point see also Byrnes, op. cit., pp. 41-42. 

62See Documents of the United Nations Conference on International Organization, 
San Francisco, 1945, Vol. I, p. 168. 

63 For text of the ‘‘Declaration’’ see Information Bulletin (Spee. Supp., May, 1945) 
issued by the Embassy of the U.S.S.R. in Washington, p. 1. 

84 Ibid., p. 7. 
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other Powers; (3) the Autonomy Decrees of February 1, 1944, have ap- 
parently not been put into effect in respect of any of the other 14 Con- 
stituent Republics and up to now they have not been fully applied even 
in respect to the Ukrainian S.S.R. and the Byelorussian S.S.R.;* (4) the 
Ukrainian §S.8.R. and the Byelorussian S.S.R. are members of the following 
intergovernmental organizations in addition to the United Nations: In- 
ternational Telecommunications Union (ITU); Universal Postal Union 
(UPU). The Byelorussian S8.S.R. and the Ukrainian S.S.R., having joined 
the World Health Organization on April 7, and April 3, 1948, respectively, 
declared their intention to withdraw from that Organization on February 
12, 1949. 


(6) Pakistan 


Pakistan furnished another example of the recognition of a new state by 
international organizations, independently of the recognition of the new 
state by the individual members of these organizations. This statement 
requires, however, at least one qualification: The Indian Independence 
Act, 1947, provides in Section 1 that as from August 15, 1947, two inde- 
pendent Dominions shall be set up in ‘‘India,’’ to be known respectively 
as India and Pakistan. Hence, Pakistan was potentially recognized as a 
new state in the sense of international law, at least by the United Kingdom 
even before it came into existence. Effectiveness of the recognition was, 
of course, contingent on the establishment of Pakistan. 

The question whether the Dominion of ‘‘India’’ should be considered as 
a new body politic or as in principle identical with that ‘‘India’’ which 
had adhered to the United Nations and several specialized agencies was 
most ardently debated between June 3, 1947—the day of Mr. Attlee’s 
announcement of the intention of the United Kingdom to transfer ‘‘gov- 
ernmental powers’’ on a Dominion status basis to one or two successor 
authorities—and August 15, 1947, the day the India Independence Act, 
1947, entered into force. On August 8, 1947, the Assistant Secretary Gen- 
eral for Legal Affairs of the United Nations (Dr. Ivan Kerno) addressed 
a memorandum to Mr. Trygve Lie on the effect of the partition of India 
on membership and representation of India in the United Nations. This 
memorandum concludes that from the viewpoint of international law the 
situation is one in which a part of an existing state breaks off and becomes 
a new state; accordingly there is no change in the ‘‘international status 
of India.’’ The territory which breaks off ‘‘will be a new state; it will 


65 On the domestic and international effects of these decrees, see James T. Shotwell, 
The Great Decision (New York, 1944), pp. 67-82; Max M. Laserson, Russia and the 
Western World (New York, 1945), pp. 100-114; Alfred Verdross, ‘‘ Die Volkerrechts- 
subjektivitat der Gliedstaaten der Sovietunion,’’ Osterreichische Zeitschrift fiir Of- 
fentliches Recht (1946), Vol. 1, pp. 212-218; Frederick L. Schuman, Soviet Politics 
at Home and Abroad (New York, 1946), pp. 475-478. 


RECOGNITION OF INTERNATIONAL ORGANIZATIONS 699 


not have the treaty rights of the old state, and it will not, of course, have 
membership in the United Nations.’’ 

Subsequently Pakistan was admitted to membership in the Food and 
Agriculture Organization (FAO), International Civil Aviation Organiza- 
tion (ICAO), International Labor Organization (ILO), the International 
Telecommunications Union (ITU), United Nations (U.N.), World Health 
Organization (WHO), and Universal Postal Union (UPU). The total 
number of members in these organizations is as follows (October, 1949) : 
U.N. (59), FAO (58), ICAO (55), ILO (60), ITU (81), WHO (66), 
UPU (88). 

It is safe to assume that Pakistan even now has not been expressly recog- 
nized by all the 59 Members of the United Nations, much less at the date 
of admission to these international organizations, nor that it has established 
diplomatic relations with all these states. No exact figure on the number 
of Pakistan’s diplomatic representatives has been available. In short, 
Pakistan’s membership in U.N., ILO, ICAO and ITU furnishes additional 
evidence for the thesis that recognition of states by international agencies 
is not equivalent to or dependent on recognition by member states. 

As for India, the Indian Independence (International Agreements) 
Order, 1947, provides that: 


Membership of all international organizations together with the rights 
and obligations attaching to such membership, will devolve solely upon 
the Dominion of India. 


For the purposes of this paragraph any rights or obligations arising 
under the Final Act of the United Nations Monetary and Financial 
Conference will be deemed to be rights or obligations attached to mem- 
bership of the International Monetary Fund and to membership of the 
International Bank for Reconstruction and Development. 


Hence, for purposes of membership in international organizations the 
Dominion of India is recognized as if it were identical with the ‘‘India’”’ 
existing prior to August 15, 1947. It should be noted that, despite the 
general tendency of the United Nations and other agencies to recognize 
without interruption India’s membership, the Legal Department of the 
United Nations has raised the question whether ‘‘new credentials should 
be requested for the Indian representatives in the organs of the United 
Nations.’’ In terms of territory and population the ‘‘India’’ of Febru- 
ary 1, 1948, is the pre-partition India minus Pakistan (Pakistan includes 
26.4 percent of the territory and 23.3 percent of the population of British 
India). However, by virtue of the recent agreements with the Princely 
States which, until partition, had been under the paramountcy of the British 


° For text of legal opinion of the Secretariat, see U. N. Doe. PM/473, Aug. 12, 1947. 
See also Yuen-li Liang, ‘‘Notes on Legal Questions concerning the United Nations,’’ 
this JournaL, Vol. 43 (January, 1949), p. 134, especially pp. 144-149. 
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‘ 


Crown, India’s 
these areas. 


‘sphere of influence’’ has been considerably increased in 


(c) Other political entities and separate customs territories 


(1) Other political entities. Several political entities that were not 
states in the sense of international law were recognized as separate members 
of intergovernmental organizations. The Universal Postal Union, for 
instance, includes Algeria, French colonies and Protectorates in Indo-China, 
the whole of the other French colonies, and several similar entities, as 
separate units.67 Similarly, the International Telecommunications Union 
grants full membership rights to the Belgian Congo and Territories of 
Ruanda-Urundi, the French Protectorates of Morocco and Tunisia, the 
Netherlands Indies, Portuguese colonies, and Territories of the United 
States. 

(2) Separate customs territories. At the Geneva Session of the ITO 
Conference (April 10 to August 22, 1947) Article 68 of the ITO Draft 
Charter °° was amended to include under the heading ‘‘Membership’’ 
‘separate customs territories’? which, ‘‘though not responsible for the 
formal conduct of their diplomatic relations,’’ are autonomous in the con- 
duct ‘‘of their external commercial relations and of the other matters pro- 
vided for’’ by the ITO Charter. Moreover, Article 68 (4) of the Geneva 
draft reads: 


Any separate customs territory admitted to the Organization under 
paragraph 3 of this Article which is accorded full voting rights shall 
thereupon be a Member of the Organization. 


Article 71 (1) (b) of the Havana Charter of the International Trade 
Organization provides that separate customs territories which have been 
invited to the United Nations Conference on Trade and Employment are en- 
titled to original membership in the ITO. Under Article 71 (3) of the 
ITO Charter a separate customs territory not invited to the Havana ITO 
Conference shall become a member if its admission has been approved by 
the Conference of the International Trade Organization and if the member 
which is responsible for the formal conduct of its diplomatic relations ac- 
cepts the Charter on behalf of the separate customs territory. 

It is obvious that these ‘‘separate customs territories’’ are not recognized 
by the ITO as states in the sense of international law. Nevertheless, full 
voting rights are accorded to them under Article 75 of the Havana Charter. 


67 For complete listing of the members of the UPU in 1939, see International Agencies 
in Which the United States Participates (Department of State Publication No. 2699, 
Washington, 1946), pp. 299-300; for 1948 membership, see United Nations Weekly 
Bulletin, Jan. 15, 1948, pp. 62-64. 

68 For amendments to Art. 68, proposed at the Havana ITO Conference, designed to 
strengthen the legal position of ‘‘separate customs territories,’’ see U. N. Doc. E/Conf. 
2/C.6/1. 
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Also, the ‘‘separate customs territories,’? Burma, Ceylon and Southern 
Rhodesia, were parties to the Final Act adopted at the Geneva ITO Con- 
ference and thereby Contracting Parties to the General Agreement on 
Tariffs and Trade. In the meantime, Burma and Ceylon have attained 
Dominion status (January 4, and February 4, 1948, respectively ).°° 


5. Suspension of Rights and Privileges 


Upon recommendation of the Security Council, a Member of the United 
Nations may be suspended from the exercise of the rights and privileges of 
Membership if preventive or enforcement action has been taken by the 
Security Council under Chapter VII of the United Nations Charter (Article 
5). A suspension of rights and privileges has a certain resemblance to 
the severance of diplomatic relations between states, but it is obviously 
a much more hostile act than the mere rupture of diplomatic relations, 
since it presupposes preventive or enforcement action by the Security 
Council. 


6. Expulsion from the United Nations 


If a Member persistently violates the principles of the Charter, it may 
be expelled from the United Nations by the General Assembly upon recom- 
mendation of the Security Council. This article (Article 6), corresponds 
to Article 16 (4) of the League of Nations Covenant. In the light of the 
League’s practice, one can assume that expulsion from the United Nations 
need not necessarily be accompanied by withdrawal of recognition of the 
expelled state or government by other Members. 


7. Organs of Recognition 
(a) Admission to membership 


In addition to the Security Council and the General Assembly, several 
Committees of the United Nations are concerned with matters related to 
admission and credentials. Under Rule 59 of the Rules of Procedure of 
the Security Council,° applications for membership are usually referred 
to a Committee of the Security Council on which each member of the 
Council is represented. In the General Assembly membership questions 
are usually taken up by Committee I (Political and Security Committee). 


(b) Credentials 


The credentials of representatives on the Security Council must be ex- 
amined by the Secretary General of the United Nations, who shall submit 
a report to the Council for approval. The credentials of delegates to the 


°° See on this point U. N. Doe. E/Conf.2/C.6/51. 
70 See U. N. Doe. 8/96, Rev. 3, Jan. 27, 1948. 
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General Assembly are examined by the Credentials Committee composed 
of nine members. Pending the report of the Secretary General or a de- 
cision of the General Assembly which would bar delegates from participa- 
tion in the General Assembly, a representative to whose admission a Member 
has raised objections must be seated provisionally. 


8. United Nations Relations with Spain 


Only in relation to Spain has the United Nations taken measures which 
may be designated as collective non-recognition. This non-recognition was 
incorporated into the General Assembly Resolution of December 12, 1946.” 
The General Assembly recommended inter alia that the Franco Govern- 
ment be debarred from membership in international agencies established 
by or brought into relationship with the United Nations; and that it be 
excluded from participation in conferences or other activities sponsored 
by the United Nations or its related agencies.*7 The General Assembly 
further recommended that all Members of the United Nations should im- 
mediately recall their diplomatic representatives, unless within a reason- 
able time a government could be established which would derive its au- 
thority from the consent of the governed, and would give reasonable 
assurance of freedom and democracy. This resolution was in substance 
reaffirmed by the Second General Assembly on November 17, 1947. 

Not only is Spain under its present régime not eligible for membership 
in the United Nations, but it has been excluded also from membership in 
Specialized Agencies. On May 13, 1947, Spain was barred from member- 
ship in the International Civil Aviation Organization, by decision of the 
First Assembly of I.C.A.0., which adopted an amendment to the Inter- 
national Civil Aviation Convention having the effect of excluding Spain. 
This amendment will come in force when ratified by twenty-eight parties 
to the Convention. Since May 18, 1947, Spain has not been invited to 
participate in the work of the principal and subsidiary organs of the Inter- 
national Civil Aviation Organization. 


9. Participation of Non-Recognized Governments in United Nations Meet- 
ings 


The Government of Nicaragua, for instance, which came into power after 
a coup d’état on May 25, 1947, has participated in the meetings of the 


71 See General Assembly, First Session, Journal No. 75, Supp. A-64, Add. 1, pp. 825- 
826; also U. N. Doe. A/479, Nov. 14, 1947. 

72 See, however, Art. IV (2) of the Agreement between the United Nations and the 
International Monetary Fund: ‘‘Neither organization, nor any of their subsidiary 
bodies, will present any formal recommendations to the other without reasonable prior 
consultation with regard thereto. Any formal recommendations made by either organi- 
zation after such consultation will be considered as soon as possible by the appropriate 
organ of the other.’’ 
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principal and subsidiary organs of the United Nations; such participation, 
however, should not be construed as implied recognition of the Govern- 
ment of Nicaragua by the other Members of the United Nations. 


The foregoing analysis permits the following conclusions: 


1. States in the sense of international law may be recognized for the 
purposes of the organization even though they are not recognized by indi- 
vidual members of the organization. 

2. Political entities other than states in the sense of international law 
may be recognized solely for the purpose of membership in inter-govern- 
mental agencies as evidenced by the Ukrainian Soviet Socialist Republic 
and the Byelorussian Soviet Socialist Republic and by those political 
entities, other than states, which are actual or potential members of the 
Universal Postal Union, the International Telecommunications Union, and 
the International Trade Organization (‘‘separate customs territories’’). 

3. Admission to membership by an international organization constitutes 
recognition of the state or the government by the organization, but only 
for the purposes of membership. 

4, Admission to membership in an international organization does not 
constitute implied de facto or de jure recognition of a state or a govern- 
ment by the individual members of the organization. 

5. Expulsion from membership, or withdrawal from membership, does 
not lead automatically to withdrawal of recognition of a state or a govern- 
ment on the part of the remaining members of the international organiza- 
tion concerned. 

6. Non-recognition of a state or government by other states is not 
necessarily implied in a vote against the admission of a state or government 
in an international agency. 

7. Express non-recognition of a régime can be voiced collectively by an 
international organization, as evidenced by the League of Nations Resolu- 
tion on Manchoukuo in 1932, the Resolutions of the General Assembly of 
the United Nations on Spain, and the Resolution on Spain of the First 
Assembly of the International Civil Aviation Organization. 

8. Recognition as a de facto or de jure government may be recommended 
collectively to the individal members of an international organization as 
evidenced by the Resolution of the General Assembly of the United Nations, 
dated December 12, 1948, declaring the Government of the Republic of 
Korea as the lawful Government and the only such Government in Korea.” 

9. Whether recognition of a government may be withdrawn from one 
member government by an international organization has to be decided 
in the light of the actual status of the government and of the organic law 
of the agency concerned. Since the admission to membership is usually 


78 See U. N. Docs. A/788, Dec. 9, 1948, and A/806, Dec. 12, 1948. 
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predicated on the ability and willingness of a government to carry out its 
obligations under the organic law of the organization, a general rule may 
be assumed that the international agency is entitled to withdraw its recog- 
nition of a government, if it is likely that such government is no longer 
in a position to live up to its obligations. The agency may refuse to deal 
with a government if it lacks effectiveness and if there is evidence that 
a government is not able or willing to carry out its international obliga- 
tions. However, in the final analysis, these questions must depend on the 
organic law of the agency. 

10. Withdrawal of recognition of a government or a state by an inter- 
national agency may lead to a partial or complete suspension of rights and 
privileges. This will depend on the organic law of the agency. 

11. Accession to an open convention or participation in an international 
conference does not imply recognition of the acceding or participating 
state or government by the other parties to the agreement or participants 
in the conference. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By LIANG * 


GENERAL ASSEMBLY RESOLUTIONS ON THE PROBLEM OF VOTING IN THE 
SECURITY COUNCIL AND ON PACIFIC SETTLEMENT OF DISPUTES ** 


In continuation of the note on ‘‘Some Aspects of the Work of the Interim 
Committee of the General Assembly,’’? the present note will deal with the 
five resolutions adopted by the General Assembly during the second part 
of its third session, held between April 5 and May 19, 1949, on the prob- 
lem of voting in the Security Council and on the study of methods for the 
promotion of international codperation in the political field. These reso- 
lutions, which were adopted upon the recommendation of the Interim 
Committee, concern (1) the problem of voting in the Security Council; 
(2) restoration to the General Act of September 26, 1928, of its original 
efficacy; (3) appointment of a rapporteur or conciliator for a situation or 
dispute brought to the attention of the Security Council; (4) amendments 
to the rules of procedure of the General Assembly; and (5) creation of a 
panel for inquiry and conciliation. 


The Problem of Voting in the Security Council * 


The General Assembly on April 14, 1949, adopted, by 43 votes to 6, with 
2 abstentions, a resolution regarding the problem of voting in the Security 
Council. This resolution was recommended by the Ad Hoe Political Com- 
mittee * after consideration of the report of the Interim Committee.’ <Ac- 
cording to the representative of the United States, it ‘‘represents a policy 
of gradual liberalization of the voting procedure of the Security Council 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. 

** Prepared at the editor’s request by Mr. H. C. Kiang of the Chinese Delegation to 
the United Nations. The opinions expressed in this note are the personal views of Mr. 
Kiang. 

1See this JouRNAL, Vol. 42 (1948), pp. 887-900. 

2 Ibid., pp. 887-895, and Vol. 43 (1949), pp. 303-311, for notes on discussions of the 
problem of voting in the Security Council by the Interim Committee and by the Ad Hoe 
Political Committee of the General Assembly (1948). 

5U. N. Doe. A/P.V. 195, p. 67; resolution 267 (III), reproduced in General Assembly, 
8rd Sess., Pt. II, Official Records, Resolutions (A/900), p. 7. 

N. Doe. A/792. 

5U. N. Doe. A/578, reproduced in Reports of the Interim Committee (Jan. 5-Aug. 5, 
1948), General Assembly, 3rd Sess., Official Records, Supp. No. 10. 
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through processes of interpretation and application of the principles of 
the Charter and through agreement of the members of the Security Coun- 
cil.’’® Of the five permanent members of the Security Council, the Soviet 
Union alone voted against it. 

The Soviet representative argued that the first two recommendations con- 
tained in the draft resolution’ were a violation of the Statement of the 
Four Powers in San Francisco. In reply, the United States representative 
stated in the General Assembly that the Four-Power Statement constituted 
‘‘no barrier to such agreement’’ as recommended by the Interim Commit- 
tee.© He was of the opinion that the Statement was ‘‘not a treaty nor 
was it intended to be any part of the treaty which is the Charter of the 
United Nations.’’ It was, therefore, ‘‘inferior to the Charter and must 
be subservient to its principles and purposes.’’® In the General Assembly 
this was the first occasion on which a permanent member of the Security 
Council made an official commentary on the juridical nature of the San 
Francisco Four-Power Statement regarding the voting procedure of the 
Security Council. 

After the adoption of the resolution regarding the problem of voting in 
the Security Council, the General Assembly considered a Soviet proposal, 
which had previously been rejected by the Ad Hoe Political Committee, 
calling on the United Nations to widen international codperation, to avoid 
unnecessary regulations and formalism, stressing the principle of una- 
nimity as a most important condition for ensuring effective United Nations 
action, and expressing confidence that in the future the Security Council 
would take into account the experience of the past, applying the methods 
of consultation.’° This proposal was again rejected by 40 votes to 6, with 
5 abstentions." 


Restoration of the General Act of September 26, 1928 


When the Interim Committee discussed the question of the pacific settle- 
ment of international disputes as one particular aspect of international 


6U. N. Doe. A/P.V. 192, pp. 12-15. 

7U. N. Doe. A/792: 

‘“The General Assembly .... (1) recommends to the members of the Security 
Council that, without prejudice to any other decisions which the Security Council may 
deem procedural, the decisions set forth in the attached Annex be deemed procedural 
and that the members of the Security Council conduct their business accordingly; (2) 
recommends to the permanent members of the Security Council that they seek agree- 
ment among themselves upon what possible decisions by the Security Council they might 
forbear to exercise their veto when seven affirmative votes have already been cast in the 
Council, giving favourable consideration to the list of such decisions contained in con- 
clusion 2, part IV of the Interim Committee; ... .’’ 

8U. N. Doe. A/P.V. 192, p. 26. 

9 Ibid., pp. 23-25. 

10U. N. Doe. A/793. 

11U, N. Doe. A/P.V. 195, pp. 67-77. 
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political codperation, the Belgian representative proposed to restore the 
General Act of September 26, 1928, to its original efficacy.'2 The General 
Act conferred certain functions upon the League of Nations. As the 
League no longer existed, it was proposed to amend the General Act so that 
the corresponding organs of the United Nations, including the International 
Court of Justice, could take over the functions formerly vested in the 
League. This General Act, to which twenty-two states had acceded up te 
July 31, 1946,'* originated with the Committee on Arbitration and Security 
which had been established by the Preparatory Commission for the Dis- 
armament Conference in November, 1927.1 Many states acceded to the 
General Act with substantial reservations, notably the United Kingdom, 
whose reservations included all those made by her in accepting the com- 
pulsory jurisdiction of the Permanent Court of International Justice, as 
well as one to the effect that her participation in the General Act would 
not cover disputes arising out of events occurring during any war in which 
Great Britain might be involved in the future.’® 

In approving the Belgian proposal, the Interim Committee made it clear 
in its report © that the adoption by the General Assembly of the draft 
resolution to restore the General Act to its original efficacy would not 
imply approval or disapproval on its part of the substantive provisions of 
the General Act, and that it would thus confine itself merely to allowing 
the states to reéstablish, of their own free will, the validity of the General 
Act of 1928. According to the draft resolution, a revised text of the Gen- 
eral Act under the title ‘‘Revised General Act for the Pacifie Settlement 
of International Disputes,’’ including the necessary amendments, would 
be held open for accession by states. Such amendments would only apply 
as between states having acceded to the General Act as thus amended, and, 


12U. N. Does. A/AC.18/18; A/AC.18/18/Add.1; A/AC.18/54. The text of the Gen- 
eral Act and the texts of resolutions adopted on the same date by the League of Nations 
Assembly and relating to the pacific settlement of international disputes, non-aggression 
and mutual assistance are reproduced in U. N. Docs. A/AC.18/19 and A/AC.18/43. 
The United Nations Secretariat prepared a memorandum on the history and analysis 
of the General Act for the Pacific Settlement of International Disputes of Sept. 26, 
1928: U. N. Doe. A/AC.18/56. 7 

13 The twenty-two states are: Australia, Belgium, Canada, Denmark, Estonia, Ethiopia, 
Finland, Franee, Greece, India, Ireland, Italy, Latvia, Luxembourg, New Zealand, 
Norway, Peru, Switzerland, Turkey, United Kingdom; and The Netherlands and 
Sweden which acceded only to Chapters I (conciliation), II (judicial settlement) and 
IV (general provisions). Of these twenty-two states, Estonia, Finland, Ireland, Italy, 
Latvia and Switzerland are not Members of the United Nations. Spain acceded to the 
Act on Sept. 16, 1930, but denounced it on April 1, 1939. 

14See League of Nations Docs. C.667.M.225.1927.IX; C.165.M.50.1928.IX; and A.86 
(1). 1928. IX. 

15 See British State Papers, Cmd. 3803, Mise. No. 8 (1931), and Cmd. 5947, Mise. 
No. 2 (1939). 

16 U. N. Doe. A/605, Annex I, reproduced in Reports of the Interim Committee, Gen- 
eral Assembly, 3rd Sess., Official Records, Supp. No. 10, pp. 28-34. 
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as a consequence, would not affect the rights of such states, parties to the 
Act as established on September 26, 1928, as should claim to invoke it in- 
sofar as it might still be operative. 

In the Ad Hoe Political Committee, the question of the reéstablishment 
of the validity of the General Act was discussed at great leneth. The 
representative of the Soviet Union opposed the draft resolution of the 
Interim Committee on the ground that it tended to cireumvent the principle 
of unanimity of the permanent members of the Security Council and to 
remove the investigation and settlement of international disputes from the 
scope of the Security Council’s activities.‘* In defense of the draft reso- 
lution, the Ecuadorian representative, among the great majority in favor 
of it, considered the restoration to the General Act of its original efficacy 
as an implementation of the provisions of Article 33 of the Charter, and 
so ‘‘the policy of implementing that provision could certainly not be con- 
strued as a threat to the functions of the Security Counceil.’’'® Of the 
Latin American countries, Chile took exception to Article 28 of the General 
Act according to which, if conciliation should fail, the arbitral tribunal 
envisaged in Article 17 should apply the rules contained in Article 38 of 
the Statute of the Permanent Court of International Justice (now the In- 
ternational Court of Justice) ; in cases where there were no rules applicable 
to the dispute in question, the tribunal was to decide them ex aequo et bono. 
Chile had refused to accept the compulsory jurisdiction of the Court; it 
had only accepted it at Bogota for disputes between American States. The 
representative of Chile proposed that the study of this question be referred 
to the International Law Commission. If this was not possible, Chile 
would support the draft resolution, but with reservations with regard to 
Article 28 of the General Act.'® In the opinion of the Uruguayan repre- 
sentative, the General Act was not perfect ; the Bogota Agreement had gone 
further.*° Finally, the draft resolution was adopted by the Ad Hoe Po- 
litical Committee by 32 votes to 6, with two abstentions.*!. Owing to the 
lack of time, the General Assembly deferred final consideration of the mat- 
ter until the second part of its third session in April, 1949. 

When the report of the Ad Hoe Political Committee came up for discus- 
sion in the plenary meeting of the General Assembly, the Polish repre- 
sentative ** led the opposition against the restoration of the General Act 
and was followed by the Czechoslovak,** Yugoslav ** and Soviet repre- 


17 U. N. General Assembly, 3rd Sess., Pt. I, Official Records, Ad Hoe Political Com- 
mittee, Summary Records of Meetings, 1948, p. 314. 

18 Ibid., p. 318. 

19 Tbid., p. 311. 

20 Ibid., p. 319. 

21 Ibid., p. 327. 

22U. N. Doc. A/P.V. 197, pp. 56-65. 

23U. N. Doe. A/P.V. 198, pp. 8-12. 

24 Ibid., pp. 23-25. 
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sentatives.*> The main objections were that, first of all, the General Act, 
having been acceded to by only a limited number of states and never ap- 
plied in practice even by the parties thereto, was unnecessary; secondly, 
according to the General Assembly’s resolution of February 12, 1946,*° 
the request for the transfer to the United Nations of certain functions and 
activities of the League of Nations under the terms of the General Act 
should come from the states which were parties to the Act; and thirdly, 
the proposal for the restoration of the General Act was intended to by- 
pass the Security Council. In support of the last objection it was argued 
that the original General Act empowered the Council of the League of 
Nations to determine the states non-members of the League to which ae- 
cession to the Act should be open, while under the Revised General Act 
such determination would be made by the President of the General As- 
sembly. It may be pointed out that the relation of the General Assembly 
resolution of February 12, 1946, to the question of the restoration of the 
yeneral Act had also been considered by the Interim Committee. Accord- 
ing to that resolution, Section I, paragraph C, the General Assembly would 
itself examine, or would submit to the appropriate organ of the United 
Nations, any request from the parties that the United Nations should as- 
sume the exercise of functions or powers entrusted to the League of 
Nations by treaties, international conventions, agreements and other in- 
struments having a political character. As explained by the Belgian 
representative in the Interim Committee, the consent of the parties to the 
Act was unnecessary, since the proposal of his government did not suppress 
or modify the General Act as established in 1928, but left it intact as re- 
gards the rights of the parties under that Act.** 

The recommendation of the Ad Hoe Political Committee was finally 
adopted by the General Assembly by 45 votes to 6, with one abstention.** 
It may be noted that during the debate in the plenary meeting of the Gen- 
eral Assembly, the silence maintained by some delegations, such as that of 
the United Kingdom, might be construed as due to the doubts previously 
expressed in the Interim Committee concerning the value of some of the 
provisions of the General Act.*° 


Appointment of a Rapporteur or Conciliator for a Situation or Dispute 
Brought to the Attention of the Security Council 


The resolution regarding the appointment of a rapporteur or concilia- 
tor for a situation or dispute brought to the attention of the Security 


*5U. N. Doe. A/P.V. 199, pp. 28-45. 

26 U. N. Doe. Resolutions adopted by the General Assembly, Ist Sess., Pt. I (A/64), 
p. 35. 

27 U. N. Doe. A/605. 

*3U. N. Doe. A/P.V. 199, p. 97; resolution 268 (III)A in General Assembly, 3rd 
Sess., Pt. II, Official Records, Resolutions (A/900), pp. 10-11. 

U. N. Doe. A/605. 
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Council was based upon a proposal submitted by the United Kingdom to the 
Interim Committee.*” The United Kingdom proposal provided for concilia- 
tion efforts to be made by the President of the General Assembly or of the 
Security Council in relation to disputes or situations that have been sub- 
mitted to them for consideration. In essence, it aimed at establishing a 
practice by which the parties would at the very outset of their dispute meet 
automatically with a conciliator with a view to ascertaining whether their 
differences could be composed. This proposal would, in effect, revive the 
practice of the League of Nations, which allowed private conversations 
among the parties and the rapporteur as a conciliator. This was intended 
to avoid the erystallization of views that tended to result from taking a 
publicly stated position from which the disputing parties would usually 
find it difficult to withdraw. It was proposed that the General Assembly 
recommend to the Security Council that such a practice might be developed 
as an integral part of the system of pacific settlement and also as a means 
for the better preparation of cases presented to the Security Council. 

Under the terms of the draft resolution of the Interim Committee as ap- 
proved by the Ad Hoe Political Committee, it was recommended that the 
Seeurity Council examine the utility and desirability of adopting the fol- 
lowing practice: After a situation or dispute has been brought to the at- 
tention of representatives on the Security Council in accordance with Rule 
6 of the Provisional Rules of Procedure of the Security Council *! and not 
later than immediately after the opening statements on behalf of the parties 
concerned, (a) the parties should be invited to meet with the President 
of the Security Council; (b) the parties should attempt to agree upon a 
representative on the Security Council or its President to act as rapporteur 
or conciliator for the case; (¢) upon the appointment of such a rapporteur 
or conciliator, the Security Council would abstain from further action on 
the case for a reasonable interval during which actual efforts at conciliation 
were in progress; and (d) the rapporteur or conciliator so agreed upon and 
appointed should attempt to conciliate the situation or dispute and report to 
the Security Council.*? 

When the draft resolution recommended by the Ad Hoe Political Com- 
mittee was before the General Assembly for consideration, the Polish 
representative stated in the general debate that the appointment of a rap- 
porteur or conciliator for a situation or dispute before the Security Council 
was ‘‘again an attempt to eliminate the Security Council from the pacific 


30 U. N. Doe. A/AC.18/39. 

31 Rule 6 of the Provisional Rules of Procedure of the Security Council (U. N. Doe. 
S/96/Rev.3) reads: ‘‘The Seeretary-General shall immediately bring to the attention of 
all representatives on the Security Council all communications from States, organs of 
the United Nations, or the Seeretary-General concerning any matter for the considera- 
tion of the Security Council in accordance with the provisions of the Charter.’’ 

32 For text of draft resolution, see U. N. Does. A/605, Annex III, and A/809, pp. 4-5. 


LEGAL NOTES 711 


settlement of international disputes and to curtail the powers of the Coun- 
cil.’’ 3% The resolution was adopted by 47 votes to 6, with one abstention.** 


Proposed Amendments to the Rules of Procedure of the General Assembly: 
Réle of Rapporteur or Conciliator in the General Assembly 


The proposals to amend Rules 31 and 58 of the Rules of Procedure of the 
General Assembly was a result of discussions in the Interim Committee of 
the United Kingdom proposal to enable the President of the General As- 
sembly or of the Security Council to assume the function of a eonciliator.*® 
One of the proposed amendments to the Rules of Procedure of the General 
Assembly was to add to the end of Rule 31 the following sentence : 


He shall superintend the process of agreement and conciliation, pro- 
vided for under rule 58 (1) and may, in furtherance of this, appoint a 
rapporteur or conciliator accepted by the parties. 


Another amendment would add to the existing Rule 58 which would become 
Rule 58 (2), a new paragraph (1), as follows: 


Where any question has been placed on the agenda under Article 11 
(paragraph 2) of the Charter of the United Nations, the representa- 
tives of the parties shall, before or immediately after the opening 
statements and in any case before the item is referred by the General 
Assembly to its appropriate committee, be invited by the President to 
meet under his direction for the purposes of reaching agreement as to 
the facts underlying the question and of conciliation. 


The amendments were merely intended to bring the General Assembly’s 
Rules of Procedure into conformity with the practice that had been pro- 
posed for adoption by the Security Council for the purpose of promoting 
conciliation. The Ad Hoe Political Committee, however, adopted by 37 
votes to 1, with 3 abstentions, a United States proposal that the proposed 
amendments to the Rules of Procedure of the General Assembly be re- 
committed to the Interim Committee for further consideration in the broader 
context of the studies which it was to undertake concerning the procedures 
of the General Assembly relating to the pacific settlement of disputes.*® 
The General Assembly confirmed this decision by 48 votes to 2, with 4 
abstentions.** 


83 U. N. Doc. A/P.V. 197, p. 67. 

34U. N. Doe. A/P.V. 199, pp. 98-100; resolution 268 (IIL) B, reproduced in General 
Assembly, 3rd Sess., Pt. II, Official Records, Resolutions (A/900), p. 12. 

85 U. N. Doe. A/605, pp. 29 and 34. 

36 U. N. Doe. A/AC.24/SR.29, pp. 4-7. 

87U. N. Doe. A/P.V. 199, pp. 101-105; resolution 268 (III) C, reproduced in General 
Assembly, 3rd Sess., Pt. II, Official Records, Resolutions (A/900), p. 13. 
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Creation of a Panel for Inquiry and Conciliation 


The creation of a panel for inquiry and conciliation was jointly proposed 
by China and the United States in the Interim Committee.** The Interim 
Committee, after detailed discussion, adopted a draft resolution for the 
consideration of the General Assembly. As pointed out by the representa- 
tive of China in the Ad Hoe Political Committee, the idea of such a panel 
had its origin in the panel for arbitration created by the Hague Peace 
Conference in 1899, while the method of conciliation first acquired pro- 
cedural status in the Covenant of the League of Nations. The joint Chinese 
and American proposal was intended to complete the development of the 
two institutions.*® During the debate in the Ad Hoe Political Committee, 
objections were raised by the Soviet Union, whose main argument was that 
the proposal was ‘‘aimed purely at finding ways and means of by-passing 
the most important provisions of the Charter and lessening the roéle of the 
Security Council in the maintenance of international peace and security 
and the pacific settlement of disputes under the terms of Chapter VI of 
the Charter.’’*° The Belgian representative, while supporting the joint 
proposal, made a reservation that ‘‘the personalities figuring on the panels 
should have no juridical obligation to serve when requested, it being under- 
stood, however, that they would do their utmost to serve when so re- 
quested.’’*? The Belgian reservation was accepted by the representatives 
of both China and the United States.‘ The resolution was finally adopted 
by the General Assembly by 49 votes to 6, with 2 abstentions.** 

The resolution creating the Panel for Inquiry and Conciliation empha- 
sized in its preamble the desirability of having qualified persons to assist the 
organs of the United Nations in the settlement of disputes and situations 
by serving on commissions of inquiry or of conciliation. The Member 
States of the United Nations were invited each to designate from one to five 
persons who, by reason of their training, experience, character and stand- 
ing, were deemed to be well fitted to serve as members of commissions of 
inquiry or of conciliation. The Secretary General of the United Nations 
was directed to take charge of the administrative arrangements connected 
with the composition and use of the panel. The important part of the reso- 
lution lay in the ten articles relating to the composition and use of the Panel 
for Inquiry and Conciliation.** The main provisions of these articles are 


as follows: 


38 U. N. Does. A/AC.18/24 and A/AC.18/60. 

39 U. N. Doe. A/AC.24/SR.29, p. 8. 

40 Tbid., p. 5. 

41 Ibid., p. 7. 

42 Ibid. 

43U. N. Doc. A/P.V. 199, pp. 106-110; resolution 268 (III) D, reproduced in General 
Assembly, 3rd Sess., Pt. II, Official Records, Resolutions (A/900), pp. 13-16. 

44 [bid., pp. 14-16. 
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1. Members of the panel shall be designated by Member states for a 
term of five years and such designation shall be renewable. In the 
performance of their duties, the members shall not seek or receive in- 
structions from any government. (Article 1.) 


2. The panel shall be available at all times to the organs of the United 
Nations, to perform tasks of inquiry or conciliation in connection with 
disputes or situations. (Article 3.) 


3. The panel shall be available at all times to all states, whether or 
not Members of the United Nations, which are parties to any contro- 
versy. (Article 4.) 

4. The method of selecting members of a commission of inquiry or of 
conciliation from the panel shall be determined in each case by the 
organ appointing the commission or by agreement between the states 
parties to a controversy. (Article 5.) 

5. Members of commissions constituted by United Nations organs or 
by states shall enjoy diplomatic privileges and immunities as specified 
in the General Convention on the Privileges and Immunities of the 
United Nations. (Article 7.) 


6. Members of the commissions shall receive appropriate compensation 
for the period of their service. (Article 8.) 


7. Upon completion of its proceedings each commission shall render 
such reports as may be determined by the appointing organ, or file a 
report with the Seeretary General of the United Nations in case the 
commission is appointed by or at the request of parties to a controversy. 
If a settlement of the controversy is reached, such report will state the 
terms of settlement. (Article 10.) 


Long-range Program for the Study of International Political Codperation 


The above-mentioned General Assembly resolutions concerning the 
‘Study of Methods for the Promotion of International Codperation in the 
Political Field’’ related, under the terms of paragraph 2 (ce) of General 
Assembly resolution 111 (II) of November 13, 1947,*° to only one par- 
ticular aspect of international political codperation, namely, the pacific 
settlement of international disputes. Being conscious of the need for care- 
ful examination in the future of other aspects of international political 
cooperation as envisaged in Article 11, paragraph 1, and Article 13, para- 
graph 1 (a), of the Charter, the Interim Committee in its report to the 
General Assembly *® recommended that the long-range program for examin- 
ing existing procedures and machinery of pacific settlement should be con- 
sidered as the beginning of a further long-range program of study leading 
to the development of all aspects of international codperation in the politi- 


45 This resolution established the Interim Committee and laid down its terms of refer- 
ence. General Assembly, 2nd Sess., Official Records, Resolutions (A/519), pp. 15-16. 

46U. N. Doe. A/605, Part IV, B, reproduced in Reports of the Interim Committee, 
General Assembly, 3rd Sess., Official Records, Supp. No. 10, p. 33. 
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cal field. The Interim Committee also agreed that emphasis should hence- 
forth be placed upon the systematic study of the entire field of methods 
for the promotion of pacific settlement of disputes. These recommenda- 
tions were approved by the General Assembly which, at its third session, 
by resolution 196 (III), paragraph 2 (c), instructed the Interim Com- 
mittee : 
to consider systematically, using as a starting point the reeommenda- 
tions and studies of the Interim Committee contained in document 
A/605, the further implementation of that part of Article 11 (para- 
graph 1) relating to the general principles of codperation in the 
maintenance of international peace and security, and of that part of 
Article 13 (paragraph 1 (a)) which deals with the promotion of in- 
ternational codperation in the political field, and to report with con- 
clusions to the General Assembly.*' 

At its thirtieth meeting on January 31, 1949, the Interim Committee 
appointed a special subcommittee (Subcommittee 6) to prepare a careful 
agenda for the execution of the long-range program. The Subcommittee 
appointed a Working Group composed of the representatives of China, 
Eeuador, the United Kingdom and the United States, which considered, 
inter alia, the ‘‘Statement of views and suggestions by the Secretary-Gen- 
eral regarding the work of the Interim Committee under paragraph 2 (¢) of 
General Assembly resolution 196 (III),’’** and prepared the draft of the 
report of the Subcommittee. The plan of work as recommended in the 
report of the Subcommittee *® accorded priority to, but without overempha- 
sis upon, the pacific settlement of international disputes. Among the gen- 
eral considerations the Subcommittee recognized, first, that a sound ap- 
proach to political problems would necessarily involve an evaluation of 
economic and psychological factors and, secondly, that future studies on 
the pacific settlement of disputes should be codrdinated with the work of 
the International Law Commission because there already existed in broad 
outline a large body of international law that had a bearing upon Chapter 
VI of the Charter. In the field of international political coéperation, in 
addition to the problems of international organization, the problem of the 
development of regional organizations and their relation to the United 
Nations would involve the study of various regional agencies. The study 
of the problem and the adoption of interpretative resolutions by the General 
Assembly were also suggested. 

Since priority was given to the study of the pacific settlement of dis- 
putes, Part II of the report of the Subcommittee set forth in great detail 
an immediate program for the pacific settlement of disputes, containing 


47 U. N. General Assembly, 3rd Sess., Pt. I, Official Records, Resolutions (A/810), 
p. 29. 

48 U. N. Doe. A/AC.18/SC.6/1. 

49U. N. Doe. A/AC.18/91, pp. 4-5. 
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the following main items: (1) settlement of disputes and special political 
problems by the General Assembly, under which item consideration would 
be given to corresponding practices in the inter-American system such as 
those under the Gondra Treaty and the Treaty of Rio de Janeiro; (2) use 
of pacific settlement procedures by the Security Council; (3) organization 
and operation of United Nations commissions; (4) the International Court 
of Justice, under which item the Ecuadorian proposal *° now before the 
Interim Committee would require a careful examination of the proposition 
that the Court should in all cases determine the issue of domestic jurisdic- 
tion; (5) general appraisal of the use of pacific means of settlement by 
United Nations organs, which item would include consideration of the 
Lebanese proposal,®! together with the amendment of the Dominican Re- 
public,*? for the creation of a Permanent Committee of Conciliation as a 
subsidiary organ of the General Assembly; (6) pacific settlement proce- 
dures provided by bilateral, regional and general multilateral treaties and 
agreements; (7) consideration of the most effective means of developing 
arrangements for peaceful settlement by states for use under Article 35 
of the Charter, under which item the joint Chinese-American proposal con- 
cerning the drafting of model bilateral treaties, a multilateral treaty, or a 
General Assembly resolution ** would be considered. 

The report of the Subcommittee was adopted by the Interim Committee.** 
It was also agreed that this Subcommittee, which would bear the title ‘‘Sub- 
committee on International Codperation in the Political Field,’’ should set 
up two Working Groups. One of the Working Groups would study the 
question of the organization and operation of United Nations Commissions, 
while the other would consider the question of the settlement of disputes 
and special political problems by the General Assembly. These two Work- 
ing Groups would proceed with their respective work simultaneously and 
immediately after the adjournment of the second part of the third session 
of the General Assembly. 


50U. N. Does. A/AC.18/63; A/AC.18/SC.2/3; and A/AC.18/73/Add. 1. The writer 
wishes to note, by way of correction, that recommendation (2) of the Ecuadorian pro- 
posal as referred to in the note on ‘‘Some Aspects of the Work of the Interim Committee 
of the General Assembly’’ in this JOURNAL, Vol. 42 (1948), p. 899, should read as 
follows: 

‘‘Members of the United Nations be recommended to include in their bilateral or re- 
gional agreements dealing with pacific settlement of disputes the principle that the Inter- 
national Court of Justice may decide the issue of domestic jurisdiction at the request 
of one of the parties; and the Interim Committee be asked to consider the advisability 
of including in any new general convention a provision to the same effect.’’ (Italics 
added.) 

51U, 

52U, 


. Doe. A/AC.18/15. 
. Doe. A/AC./18/30. 
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58U. N. Does. A/AC.18/24; A/AC.18/48, Annex D, and A/AC.18/SC.2/2. 
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TRUST TERRITORIES AND CUSTOMS AND ADMINISTRATIVE UNIONS* 
The Investigation Instituted by the Trusteeship Council 


The General Assembly, at its 160th Plenary Meeting on November 18, 
1948, adopted resolution 224 (IIT) on the effects of Administrative Unions 
on Trust Territories which, inter alia, called upon the Trusteeship Council 
to investigate this question in all its aspects and to report to the next 
(fourth) session of the General Assembly on the results of its investiga- 
tions and actions taken, and also, whenever appropriate, to request an ad- 
visory opinion of the International Court of Justice as to whether such 
Unions were within the scope of, and compatible with, the provisions of 
the Charter and the Trusteeship Agreements. Pursuant to this resolution, 
the Trusteeship Council created a Committee on Administrative Unions to 
undertake preparatory work to facilitate the investigations. This Commit- 
tee, in addition to preparing documents, made an interim report and a 
final report.' 

Authority for the Administering Authorities to enter into customs, fiscal 
or administrative unions or federations, including the establishment of 
common services with adjacent areas under their control or sovereignty is 
contained in substantially identical articles in the Trusteeship Agreements 
for Tanganyika, Togoland and Cameroons under British Administration, 
Togoland and Cameroons under French Administration, Ruanda-Urundi, 
New Guinea, and the Pacific Islands.2, Such authority, however, is subject 
to the limitation that such measures must not be inconsistent with the basic 
objectives of the Trusteeship System * and the Trusteeship Agreements. 

The provision allowing the Administering Authority to administer the 
Trust Territory ‘‘as an integral part of the territory of the Administering 
Authority’’ is another source of permissible authority. Such provision 
is absent in the Trusteeship Agreements for Tanganyika, which was consid- 
ered sufficiently large to be economically self-contained, and for Nauru and 
the Pacific Islands. 

France contended that the relationship of the French Trust Territories 


* Prepared by Mr. Thomas T. F. Huang, Harvard Law School, at the editor’s request. 

1U. N. Does. T/226, T/236, T/263, T/338, T/338/Add.1. 

2 Article 5b, Trusteeship Agreements for Tanganyika, Togoland and the Cameroons 
under British Administration, U. N. Treaty Series, Vol. 8, pp. 94, 154, 122; Article 4 
A(2), Trusteeship Agreements for Togoland and the Cameroons under French Admin- 
istration, ibid., pp. 170, 140; Article 5(2), Trusteeship Agreement for Ruanda-Urundi, 
ibid., p. 108; Article 5, Trusteeship Agreement for New Guinea, ibid., p. 184; Article 
5, Trusteeship Agreement for the Former Japanese Mandated Islands, ibid., p. 192. 

8 Article 76 of the Charter. 

4 Article 5a, Trusteeship Agreements for Togoland and the Cameroons under British 
Administration, U. N. Treaty Series, Vol. 8, pp. 154, 122; Article 4 A(1), Trusteeship 
Agreements for Togoland and the Cameroons under French Administration, ibid., pp. 
170, 140; Article 5(1), Trusteeship Agreement for Ruanda-Urundi, ibid., p. 108; 
Article 4, Trusteeship Agreement for New Guinea, ibid., p. 184. 
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with the French Union was outside the scope of the jurisdiction of the Com- 
mittee on Administrative Unions, but the Trusteeship Council, in a sup- 
plementary resolution® specifically directed it ‘‘exceptionally and in 
addition’’ to include this question in its investigations. Similarly, the 
United Kingdom, when called upon to supply information to the Commit- 
tee to enable it to study the question of the administrative unions of Togo- 
land and Cameroons with the Gold Coast and Nigeria, respectively, 
contended that the special arrangements were derived from Articles 5(a) 
of the Trusteeship Agreements which pertained to the administration of the 
Trust Territories ‘‘as integral parts’’ of the Administering Authority and 
were therefore outside the purview of the General Assembly resolution. 
sut in view of the action taken by the Trusteeship Council in respect of 
the French Trust Territories, the United Kingdom, whilst reserving the 
point, subsequently acquiesced ° in the request. 


Provisions of the Charter and Trusteeship Agreements Bearing on the 
Problem 


One of the objectives of the Charter is equal treatment in economic and 
commercial matters in Trust Territories for all Members of the United 
Nations and their nationals.“ This is reflected in all the Trusteeship Agree- 
ments except those for New Guinea and Nauru, in substantially identical 
euarantees to Members of the United Nations and their nationals. It was 
first introduced in the United States draft proposals for a Trusteeship 
System which France would have amended so as to ensure merely ‘‘equi- 
table economic treatment.’’ At San Francisco, the Five-Power Consul- 
tation Group on Trusteeship devoted considerable attention to the question. 
The United Kingdom contended that whilst the provision reflected the 
state of affairs existing in territories under B Mandates, it ought not to be 
applied to those under C Mandates, in order not to increase the burdens of 
the Mandatory.* Since non-discriminatory practice had not worked well 
in the past, the elimination of the clause would actually accrue to the 
benefit of the peoples of the territories concerned. France concurred in 
this view.® 

In Committee II/4 of the San Francisco Conference, the representative 
of The Netherlands observed that Lord Lugard’s conception of the duality 
of Mandates had now to be broadened to include a third objective, namely, 


5U. N. Doe. T/279. 

6U. N. Does. T/AC.14/20; T/AC.14/17. 

7 See Article 76 of the Charter. 

8See United Nations Conference on International Organization, Docs. 2/G/26(c), 
May 5, 1945; see also the Informal Minutes of the Preliminary Consultations on 
Trusteeship by the representatives of the Five Powers, second meeting, U. N. Doe. 
A/C.4/38. 
®See U. N. Conference in International Organization, Doe. 2/G/26(¢), May 5, 1945. 
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development towards self-government. The ‘‘Open Door’’ principle, con- 
ceived to prevent conflicts among imperialist Powers, although an im- 
provement over exploitation, was still nevertheless a typically colonial 
institution. Indiscriminate admission of immigrants, trade and invest- 
ments might harm the social and economic structure and might retard the 
achievement of self-government. The Union of South Africa, with respect 
to South West Africa, declared that she could not contemplate the exten- 
sion of the ‘‘non-discriminatory’’ clause, which applied only in B Mandates 
and not in C Mandates, territories which the Mandatory had authority to 
administer ‘‘as integral parts’’ of its own territory. Whilst the ‘‘Open 
Door’’ might be advantageous in order to secure equality of access to raw 
materials for industrial countries, its effects would be detrimental to the 
welfare of territories under tutelage and would be likely to lead to abuse.'® 

The eight draft trusteeship agreements under consideration, having 
been submitted by the five Administering Authorities to the General As- 
sembly at the second part of its first session, were referred to its Fourth 
Committee, which in turn created Subcommittee 1 to examine and report 
on their content. During the discussions in Subcommittee 1, in which the 
meaning and implication of each article were thoroughly explored, two 
hundred and twenty-nine amendments were proposed.’! Both the Sub- 
committee and the Fourth Committee itself had power only to recommend 
the acceptance of modifications approved by a majority vote, and the 
agreements remained, even after modification, proposals of the Administer- 
ing Authorities, and not of the committees. The former accepted only the 
suggested amendments they chose. In the Subcommittee the U.S.S.R. 
proposed the deletion of the clause permitting administration of a trust 
territory ‘‘as an integral part’’ of the territory of the Administering 
Authority on the ground that any such territory, being really under the 
jurisdiction of the United Nations, should not be the property of the Ad- 
ministering Authority.!* On this principle, therefore, no provision ought 
to be allowed which would serve as a basis for the incorporation of the 
territories into the possessions of the Administering Powers or for their 
unilateral disposal; since a provision of that sort would allow the equiva- 
lent of annexation in violation of the Charter. The United Kingdom re- 
plied, however, that it was not the intention of that government to reduce 
the individual political status of the territories. The C Mandate had 
allowed the Powers to administer territories as an integral part of their 
own territory, and there was no other way of administering the Cameroons 
and Togoland, which were narrow strips of territory adjoining, respectively, 


10 See Verbatim Minutes, Committee II/4, Third Meeting, May 11, 1945; Official 
Records, Fourth Committee, 1947, p. 268. 

11 U. N. General Assembly, 1st Sess., Pt. II, Official Records, Plenary Meetings, p. 1541. 

12 For texts of Soviet amendments, see U. N. General Assembly, 1st Sess., Pt. I, 
Official Records, Fourth Committee, Pt. II, pp. 236, 243, 252, 258, 259, 269, 272. 
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Nigeria and the Gold Coast. France and Belgium declared for the record 
of the Subcommittee that it was the view of their governments that the 
clause was needed for administrative convenience; that it was not con- 
strued as giving power to diminish the political individuality of the Trust 
Territories.'* Similarly, the United Kingdom declared that the retention 
of the clause did not involve the administration of the territories as an 
integral part of the United Kingdom itself, nor did it imply British 
sovereignty over those areas.'* The proposal was adopted by a majority 
in the Fourth Committee, but the Administering Authorities refused to 
delete the clause concerned, issuing statements of their position in terms 
substantially the same as those employed in the Committee. Belgium 
denied any intention of annexation, averring that the fact that the words 
had not appeared in all the agreements was proof enough of this. India 
was of the opinion that the declarations made in this regard had little 
value and, in any ease, the agreements contained provisions susceptible of 
a contrary interpretation.’” 

With respect to the provision for equal treatment in commercial and 
economic matters, the views of the Belgian and United Kingdom Govern- 
ments were recorded as follows: 


(a) Those governments had no intention of using the grant of private 
monopolies in the Trust Territories as a normal instrument of policy ; 
(b) Such private monopolies would be granted only when this was 
essential in order to enable a particular type of desirable economic de- 
velopment to be undertaken in the interest of the inhabitants ; 
(c) In those special cases where such private monopolies were granted, 
they would be granted for limited periods, and would be promptly 
reported to the Trusteeship Counceil.’® 
Modifications of the provision concerning customs, fiscal and administra- 
tive unions proposed in the Fourth Committee were rejected. The U.S.S.R. 
considered this provision allowing the Administering Authority to enter 
on behalf of Trust Territories into customs, fiscal or administrative unions 
or federations with adjoining territories under their jurisdiction or con- 
trol as contrary to the Charter, because such unions would turn the Trust 
Territories into appendages of the Administering Authorities, and did not 
correspond with the interests of the populations.'’ It was stated on behalf 
of the Delegation of India that while it did not object to the establishment 
of common services, it did object to the establishment of federations which 
would detract from the separate status of the territories concerned. It 


13 U, N. General Assembly, 1st Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
p. 299. 
14 Tbid. 
15 Ibid., pp. 141, 161, 169. 
16 Tbid., p. 300. 
U.N. Doe. A/C.4/81, p. 16. 


720 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


considered the argument advanced by the United Kingdom as an expan- 
sionist argument characteristic of a colonial Power. Economie integra- 
tion of a Trust Territory with neighboring areas would make it almost 
impossible for the former to attain political independence. Although the 
representative of the United Kingdom had urged the advantages of union 
of the Cameroons and Togoland with neighboring territories, it appeared 
that he had been quite willing, the Indian delegate pointed out, to keep 
the British and French Cameroons and Togoland separate.** 

Australia, Belgium, France and the United Kingdom assured the Sub- 
committee that they did not consider the article in question as giving them 
any powers to establish any form of political association between the Trust 
Territories administered by them and other territories under their control 
or jurisdiction which would involve annexation in any sense or which would 
have the effect of extinguishing the status of the Trust Territories. These 
assurances were incorporated into the Report of the Fourth Committee to 
the General Assembly.!® 

With respect to the same point, France declared in the Fourth Commit- 
tee that certain measures for the improvement of economic conditions in 
Trust Territories were necessary; that in most cases, customs, fiscal or ad- 
ministrative unions or federations, as well as common services, had been 
proposed for the economic betterment of the territories concerned.?? The 
United Kingdom further remarked that the present tendency was to sweep 
away all barriers to trade and towards avoiding economic division. 

With respect to the overwhelming vote in the Fourth Committee approv- 
ing the agreements, the U.S.S.R. alleged that the six Mandatory Powers 
constituted a compact bloc in the Committee with common interests vis-a-vis 
the former Mandates. They always supported one another against any 
proposal to lay down conditions of trusteeship which would make it a truly 
international system rather than a mere cloak behind which the Adminis- 
tering Powers could deal with the Trust Territories at will. Certain other 
countries connected with these Powers by political ties or special interests 
cdoperated closely with them. Chile observed that the Committee had 
been faced with the choice of either voting for the Trusteeship Agreements 
as they were submitted by the Administering Powers or of making the 
setting up of the Trusteeship Council impossible. The result was the out- 
come of undisguised pressure on the part of the Mandatory Powers.” 


18 U, N. General Assembly, 1st Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
p. 142. 

19 U, N. General Assembly, Ist Sess., Pt. II, Official Records, Plenary Meetings, pp. 
1544-1545. 

20 U. N. General Assembly, Ist Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
p. 142. 

21U. N. General Assembly, 1st Sess., Pt. II, Official Records, Plenary Meetings, pp. 
1280 ff., 1550 ff. 
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Consideration of the Question of Administrative Unions in the Trustee- 
ship Council and General Assembly 


In the examination of the annual reports on the various Trust Terri- 
tories the question of administrative unions has been invariably raised in 
all its political, social and economie aspects. 

In the Fourth Committee of the General Assembly in 1948, China and 
India voiced the view that where a Trusteeship Agreement contains the 
provision authorizing the Administering Power to enter into, on behalf of 
a Trust Territory, customs, fiscal or administrative unions or federations 
with adjacent territories under the control or jurisdiction of the Power 
concerned, such a laison is not improper, but must be subject to two 
limitations: (a) that it shall not run counter to the basic objectives of the 
Charter, specifically those stated in Article 76, and (b) in accordance with 
the assurances recorded in the Subcommittee of the Fourth Committee, 
that it shall not prejudice the political integrity of the Trust Territory.* 
The United Kingdom and Australia contended that these conditions had 
been fulfilled by them and that their constant assurances to that effect 
should be accepted. India replied that while the good faith of the assur- 
ances was not impugned, it was to be doubted whether the assurances went 
far enough.** 

It was urged by the Soviet Union and some other states that unions in 
the form of political associations were absolutely prohibited, but that all 
unions had political aspects. India claimed that political unions exist em- 
bracing each of the territories of Tanganyika, New Guinea and Ruanda- 
Urundi. Even though a union may have been intended for purely 
administrative purposes, it was felt that nevertheless it would tend to de- 
velop into a political union. It was difficult therefore to envisage any union 
which could further the economic, social and cultural development of a 
Trust Territory without at the same time encroaching on its political de- 
velopment.** These political aspects and implications had the effect of 
extinguishing the separate political status of Trust Territories and of 
prejudicing their development towards independence or self-government. 
The slowness of political development in the Trust Territories could be 
attributed directly to them.” 

In defense, it was urged by Australia that it was not always an inevitable 
consequence that common administration should lead to the extinction of 


22U. N. Does. A/C.4/SR.61: p. 5, statement of China; pp. 9-10, statement of India. 

*3U. N. Does. A/C.4/SR.62, p. 5, statement of United Kingdom; A/C.4/SR.64: p. 5, 
statement of Australia; p. 10, statement of India. 

*4U. N. Does. A/C.4/SR.64: p. 2, statement of Mexico; pp. 3-4, statement of Brazil; 
A/C.4/SR.69, p. 12, statement of India; A/C.4/SR.67, p. 12, statement of U.S.S.R.; 
A/C.4/SR.66, p. 3, statement of Costa Rica. 

*°U. N. Does. A/C.4/SR.67, pp. 13-14, statement of U.S.S.R.; A/C.4/SR.65, p. 5, 
statement of Ukrainian 8.9.R. 
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separate political status. France contended that the Trusteeship Agree- 
ments contemplated federations allowing common interests to be handled 
by federal organs, while at the same time allowing Trust Territories sepa- 
rate political organs.*° Reference was made by France to the union of 
New Guinea with Papua as an example of the bringing of people together 
across arbitrary boundaries. Such union, it was contended, was a pro- 
gressive step towards self-government or independence.** 

To this argument it was replied that if any real benefits were to be got 
from such unions, then the whole united area should be brought under the 
more advanced Trusteeship System rather than subject the Trust Terri- 
tory to the less advanced colonial administration. This, in turn, brought 
the retort that the people of the non-self-governing territories would regard 
submission to Trusteeship as retrogression.** 

Attention was drawn to the fact that as early as 1929 the question of 
administrative unions was under consideration by the Permanent Mandates 
Commission, which was of the opinion that so long as a Mandate remained 
in force there should be no political and/or constitutional union of a man- 
dated territory with neighboring territories.*® 

There was a difference of opinion over the right of the Trusteeship Coun- 
cil to be consulted in advance as to the establishment or modification of an 
administrative union. This raised the interesting question of the actual 
and implied powers given by the agreements, which were deliberately 
drafted in broad and general terms, rather than with detailed and specific 
provisions. When this very generality was commented on in the General 
Assembly, the representative of Belgium declared that drafts in detailed 
form would provoke interminable initial discussion and would require re- 
vision as conditions changed. In his opinion, the constitutions of the Trust 
Territories were already embodied in the Charter. The role of the agree- 
ments was to promulgate these constitutions in the particular Trust Terri- 
tories. It was the task of the Trusteeship Council constantly to supervise 
the application of the Charter and to make sure of the conformity of legis- 
lation and administrative practice with the constitutional principles of 
the Charter. Instead of insisting on a strict and literal interpretation, the 
Member Nations ought always to bear in mind the fundamental purposes 
of the Trusteeship System. The representative of the United Kingdom 
was of the view that it was not necessary to repeat in the Trusteeship 
Agreements provisions which were already in the Charter. On the re- 


26 U. N. Does. A/C.4/SR.64, p. 5, statement of Australia; A/C.4/SR.73, p. 3, statement 
of France. 

27 U. N. Doe. A/C.4/SR.67, p. 8. 

28 U. N. Does. A/C.4/SR.65, pp. 14-15, statement of Philippines; A/C.4/SR.63, p. 10, 
statement of Poland; A/C.4/SR.68, p. 8, statement of United Kingdom. 

20U. N. Does. A/C.4/SR.67, pp. 11-12, statement of U.S.S.R.; A/C.4/SR.72, p. 13, 
statement of Poland. 
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spective functions of the Trusteeship Council and the Administering Au- 
thority the representative of Australia said that the function of the former 
was supervision, and of the latter, administration, but subject to review 
and accountability.*° 

The following summary indicates most of the arguments advanced in 
favor of prior consultation : 


(1) If there should be the least suspicion that the separate identity 
of the Trust Territory might be extinguished, the Trusteeship Council 
should be consulted in advance, and no schemes of administrative 
union should be modified or extended without prior consultation.** 


(2) It is a fundamental principle that a union must be judged from 
the point of view of its consistency with the Charter and the Trustee- 
ship Agreements, and should not prejudice the political integrity of 
the Trust Territory. It is for the Trusteeship Council to decide these 
points.*? 


(3) The overriding authority of the Council and General Assembly 
entitles the Council to prior consultation. The Administering Author- 
ity may perform legislative, judicial and executive functions only 
within the framework of the United Nations. The supervisory power 
of the Council ineludes authority to pass judgment on policies both 
before and after they are effectuated, and to review their conse- 
quences.** 


(4) The action of the New Zealand Government regarding the petition 
for self-government in Western Samoa is a precedent for prior con- 
sultation, as is also the action of the British Foreign Secretary in 
assuring the Council of the League of Nations that any scheme for 
inter-territorial organization in East Africa would first be communi- 
cated to the Council, which would have an opportunity to pass judg- 
ment on it.*! 


Belgium, France and the United Kingdom contended that the Charter 
clearly differentiates the respective responsibilities of the Council and the 
Administering Authority, and that the latter are further defined in the 
Trusteeship Agreements. Nowhere is there a provision for prior consulta- 
tion of the Council. At most, prior consultation is a voluntary matter.*° 
The representative of Australia argued that prior consultation by the Ad- 
ministering Authority with the Trusteeship Council would divest the former 


30 U. N. General Assembly, Ist Sess., Pt. II, Official Records, Fourth Committee, Pt. I, 
pp. 81 ff., 93-95, 138. 

31U. N. Does. A/C.4/SR.63, pp. 6-7, statement of Pakistan; A/C.4/SR.61, p. 10, 
statement of India. 

82U. N. Doe. A/C.4/SR.61, p. 10, statement of India. 

33 U. N. Does. A/C.4/SR.63, p. 9, statement of Poland; A/C.4/SR.65, p. 13, A/C.4/SR. 
72, p. 15, statement of Philippines; ibid., p. 16, statement of India. 

34U. N. Does, A/C.4/SR.65, p. 11, statement of Cuba; A/C.4/SR.69, p. 11, statement 
of Mexico; A/C.4/SR.62, p. 15, statement of China. 
35 U. N. Doe. T/231. 
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of its administrative responsibility. As the rédle of the Trusteeship Council 
is purely supervisory, it should not seek to acquire administrative func- 
tions.*° 

The United Kingdom, France and Australia held the view that the proper 
role of the Council is to review and criticize measures taken by Adminis- 
tering Authorities in the administration of Trust Territories. The Council 
does not have the right to consider or give directions in advance in regard 
to measures contemplated. Furthermore, the responsibility for framing 
and executing measures lies wholly with the Administering Authorities, who 
are ‘‘trustees’’ on behalf of the Trust Territories and not ‘‘agents’’ of the 


Trusteeship Council.** 
In addition, the following arguments have from time to time been de- 


veloped: 


(1) The Administering Authority is in the best position to judge 
whether a union is compatible with the Charter. This decision is 
rightly its own responsibility.** 


(2) Recognition of any right of prior consultation necessitates a modi- 
fication of the Charter.*® 


(3) It is possible for prior consultation to delay or hinder the appli- 
cation of measures proposed in the interests of the inhabitants.* 


(4) It would be most inappropriate for the Council to express an 
a priori opinion without first being able to observe the effect of a union. 
The Council is always free to study its effects after it has been in 
operation. If it is contrary to the interests of the inhabitants, the 
Council can make appropriate recommendations which no Adminis- 
tering Authority would fail to take steps to implement.*! 


India asserted in rebuttal of such contentions that considerations of the 
welfare of territories might be sufficiently important to warrant a delay of 
a few months in the establishment of the union. If the Council is faced 
with a fait accompli, then for practical purposes it is too late to rectify any 
errors. The equal division of the Council between Administering and non- 
Administering Powers makes it impossible for the Council to require any 
rectification by an Administering Authority. Norway and the United 
States took the intermediate view that while no legal obligations exist, still 
the need for constant collaboration between the Trusteeship Council and 


36 U. N. Does. T/P.V.84, p. 13; T/P.V.93, p. 73; T/P.V.95, p. 96; A/603, p. 27. 

87 U. N. Does. T/P.V.95, pp. 71 ff.; A/603, p. 27. 

38 U. N. Does. A/C.4/SR.69: p. 5, statement of United Kingdom; p. 9, statement of 
France; A/C.4/SR.64, p. 5, statement of Australia. 

39 U. N. Doe. A/C.4/SR.69: p. 5, statement of United Kingdom; p. 9, statement of 
Australia; p. 17, statement of France. 

40 Ibid., p. 4, statement of United Kingdom. 

41 U. N. Does. A/C.4/8R.65, pp. 8-9, A/C.4/SR.69, p. 9, statement of Belgium. 
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the Administering Authority makes prior consultation desirable on a vol- 
untary basis.*? 

The Trusteeship Council has felt that it might find it difficult, if not im- 
possible, to secure distinct information on the conditions in the Trust 
Territories. If separate data were not available because of the inextricable 
linking of the Trust Territory to other territories, the work of the Council 
would be hindered. It has been suggested that then the only solution 
would be to place the combined territories under the supervision of the 
Council with suitable safeguards for the non-Trust Territory. On the 
other hand, it has been asserted that the Council has adequate means of 
supervision through visiting missions, examination of annual reports and 
the existence of the right of petition of the individual. The Administer- 
ing Authority would continue to report faithfully to the Council on all 
aspects of the union insofar as they related to the Trust Territory. If 
the Council should feel that it was not receiving adequate information, it 
could inform the Administering Authority of this fact and request more.*® 


Tanganyika 


The present existence of administrative unions has been attributed in 
part to the effects of the Mandates System. Thus, with respect to Tangan- 
yika, the United Kingdom explained that economic codrdination had taken 
place under the Mandate, and to ‘‘unscramble’”’ the territories concerned 
would now be almost impossible.** 

The transformation of the customs union of the Trust Territory of 
Tanganyika and the British dependent territories of Kenya and Uganda, 
dating from 1917, into the so-called Inter-Territorial Organization in East 
Africa is a particular case which has aroused sharp criticisms. Critics 
have maintained that the Inter-Territorial Organization in East Africa 
was introduced against the wishes of the vast majority of the population 
because the entire body of Africans, Asians and Arabs opposed it with only 
the small European community in favor. The Africans in Tanganyika 
believe that union with a colonial territory where the European population 
is in the ascendency would harm the territory’s economic interest and 
aspirations towards independence. Opposition to the Inter-Territorial 
Organization arose over the abandonment of equal racial representation in 
the Central Assembly of the Inter-Territorial Organization which was 


42U. N. Does. A/C.4/SR.69: p. 13, statement of India; p. 15, statement of Iraq; 
A/C.4/SR.62, p. 13, statement of Norway; A/C.4/SR.73, p. 8, statement of U.S.A. 

#83U. N. Does. A/C.4/SR.72: p. 8, statement of Pakistan; p. 13, statement of China; 
A/C.4/SR.62, p. 6, statement of United Kingdom; A/C.4/SR.69: p. 5, statement of 
United Kingdom; pp. 8-9, statement of Belgium; p. 10, statement of Australia. 

#4U. N. Doe. A/C.4/Sub.1/82. 
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originally proposed. At present the representation favors the Europeans.** 
Fears have been expressed that the boundary of the Trust Territory might 
be obliterated, if it be not already lost, and that the fact that the list of 
scheduled services was the responsibility of the High Commission of the 
Inter-Territorial Organization is evidence of the loss of the separate po- 
litical status of the Trust Territory. The structure of the Inter-Territorial 
Organization is regarded by some as a tightly-knit political and economic 
union of the three territories designed for the completely centralized con- 
trol over the most important positions and organs of government.*® 

However, the Administering Authority justifies the union under the 
Inter-Territorial Organization on the ground that it is designed to provide 
a constitutional framework for the administration of common services for 
the mutual benefit of the three territories without in any way extinguishing 
the separate political entity of the Trust Territory. It is claimed that the 
limitation of the existence of the Central Assembly of the Inter-Territorial 
Organization experimentally to four years is a safeguard. Outside of the 
scheduled services, the Central Assembly has no power to legislate, and 
funds cannot be appropriated without their being first voted upon by the 
separate local legislatures. No laws inconsistent with the Trusteeship 
Agreement or treaty obligations may be passed, and for these and other 
reasons the Administering Authority maintained that Tanganyika remains 
fully independent of the other territories of the Inter-Territorial Organi- 
zation in East Africa.*’ 


New Guinea 


Another particular controversy arose when in 1947 the Australian Gov- 
ernment informed the Trusteeship Council that it had decided to establish 
an administrative union of New Guinea and Papua and submitted for the 
Council’s information a bill entitled ‘‘The Papua and New Guinea Act of 
1948.’’ Since 1945 the two territories had been administered jointly under 
a provisional administration. The Australian Government explained that 
the bill was submitted so that it might have the benefit of the observations 
of the members of the Trusteeship Council, and that the Trusteeship Agree- 
ment for New Guinea made the Administering Authority alone responsible 
for decisions as to what form of administration the territory should have 
It based this claim on the powers conferred by Articles 4 and 5 of the 
Trusteeship Agreement and specifically Article 4. Australia further con- 
tended that the powers provided in Article 5 were not exclusive or limit- 


45 U. N. Does. A/C.4/8R.61, p. 10, A/C.4/SR.64, statement of India; A/C.4/SR.65, p 
8, statement of Ukrainian S.S.R.; A/C.4/SR.66, p. 5, statement of Costa Rica. 

46 U. N. Does. A/C.4/SR.61, p. 10, statement of India; A/C.4/SR.64, p. 10, statemen' 
of Czechoslovakia; A/C.4/SR.65, p. 8, statement of Ukrainian S.S.R.; A/C.4/SR.67, P 
12, statement of U.S.S.R. 

47 U. N. Doe. A/C.4/SR.62, pp. 5-6, statement of United Kingdom. 
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ing; that the Trusteeship Agreement had been approved by the General 
Assembly with the knowledge that the administrative union of the two 
territories concerned was under contemplation; and the General Assembly 
had also approved other Trusteeship Agreements with respect to territories 
which were administered jointly with neighboring non-Trust Territories. 
It assured the Trusteeship Couneil that the administrative union would 
not in practice lead to the impairment of the Trust Territory of New Guinea 
as a separate entity.*® 

Some members of the Trusteeship Council criticized the bill as envis- 
aging a union which went beyond the kind contemplated in Article 5 of 
the Trusteeship Agreement, in that it did not merely provide for an ad- 
ministrative, customs or fiscal union, but rather a complete fusion which 
extended over all the executive, legislative and judicial organizations. 
This would ultimately involve the annexation of the Trust Territory. 

Some considered the administrative union not to be in the best interests 
of the inhabitants of the Trust Territory and therefore not in accord with 
the basie objectives of the Charter and the Trusteeship System. They 
contended that so complete a union would confuse the objectives of ad- 
ministration and obscure the responsibility of the Administering Author- 
ity. The union provided for a single executive, legislative and judicial 
organization for the two territories, which was illegal. Clause 11, which 
empowered the Governor General to delimit the provinces in the combined 
territories, was held as enabling the Administering Authority to obliterate 
the geographical limits of the Trust Territory with the possible complete loss 
of political identity. It was also pointed out that New Guinea in past years 
had been financially self-supporting, whereas Papua had needed external 
assistance. It was thought quite possible that the union might preclude 
the Council from exercising its function of supervision and in that way 
render it incapable of evaluating developments in the political, economic, 
social and educational fields. 

The Administering Authority claimed, however, that the bill made it 
clear that political fusion was not contemplated, and that the interests 
of the inhabitants would be safeguarded. It was pointed out that the 
power of the Governor General to define boundaries was purely for better 
administrative efficiency in the interests of the people in view of the simi- 
lar nature of the territories, the origins of their population and the common 
problems of reconstruction.*® 

The U.S.S.R. in a separate minority statement contended that these 
assurances of the Administering Authority could not prevent the absorption 
in practice of the Trust Territory. Nor was provision made for the sepa- 
rate status of the two populations as required under Article 76 b of the 


48U. N. Doc. A/603, pp. 11 ff. 
49 Tbid., p. 14. 
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Charter. The bill was an imposition on the indigenous population, as there 
had not been free expressions of their will. For these and other reasons, 
therefore, the bill actually meant a fusion of a Trust Territory and a 
colony. The U.S.S.R. advocated the creation instead of a separate admin- 
istration for New Guinea.*° 


Ruanda-Urundi 


In the case of Ruanda-Urundi, despite the adoption of the Trusteeship 
Agreement, the basic instruments defining the administration of the terri- 
tory were in June, 1949, still the Law of August 21, 1925, and the Royal 
Ordinance of January 11, 1926. Under these, Ruanda-Urundi is admin- 
istratively amalgamated with the Belgian Congo under a Vice Governor 
General. Ruanda-Urundi is described as a quasi-autonomous territory 
possessing a separate legal personality, its own national property and 
budget and its own Official Journal. The Vice Governor General possesses 
the same emergency legislative powers as the Governor General of the 
Belgian Congo. The King of Belgium acts by decree after consultation 
with the Colonial Council, and legislates for the territories either separately 
or jointly. In many cases the legislation of the Belgian Congo is promul- 
gated in Ruanda-Urundi by the Vice Governor General.** 

According to information supplied by Belgium, the principal causes for 
the establishment of the administrative union were: (1) whereas, when the 
Mandate was given, the Belgian Congo had been under the civilizing in- 
fluence of the Belgians for a quarter of a century, Ruanda-Urundi had 
been at most under German military occupation; (2) the Belgian Congo 
has a larger number of experienced officials; and (3) many of Ruanda- 
Urundi’s legislative needs were identical with those of the Congo. It has 
been explained that the various administrative departments were, for 
purposes of hierarchical organization, branches of the Central Depart- 
ments in the Belgian Congo.** 

The Soviet Union expressed the view that in order to maintain the legal 
status of Ruanda-Urundi as a Trust Territory, Belgium should establish an 
independent Ruanda-Urundi Administration fully compatible with the 
aims and principles of the Trusteeship System. It maintained that the 
administrative union subordinated Ruanda-Urundi to the laws and admin- 
istration of the Belgian Congo and prevented advancement in the political, 
economic, social and educational fields. In the Soviet Union’s opinion, 
economic subordination meant a source of cheap labor for the Belgian Congo 
and adjoining territories.** 


50 Tbid., pp. 46 ff. 

51 U. N. Does. T/AC.14/2, p. 2; T/AC.14/28, p. 2. 
52 Ibid., pp. 9-13. 

53 0. N. Doe. A/603, pp. 6-7. 
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Cameroons and Togoland under French Administration ** 


The French Union was established by the adoption of the Constitution 
of October 27, 1946, of the French Republic by the National Constituent 
Assembly. It comprises the French Republic and all the overseas terri- 
tories under its authority, including the Trust Territories of Cameroons 
and Togoland under French administration. Legislative power with re- 
gard to penal law, civil liberties and administrative organization in the 
overseas territories resides in the Parliament. In all other matters French 
laws are applied in the overseas territories by express provisions to this 
effect or by decree after consultation with the Assembly of the French 
Union. There are various types of nationality and status upon which a 
federal citizenship is superimposed. Thus all nationals of the overseas 
territories have the status of citizens in the same way as natives of metro- 
politan France. The natives of Togoland and Cameroons have no specific 
nationality, but they are subject to French laws and the French Constitu- 
tion.*® 

There is also an elaborate system of electoral rights, with thirteen defined 
categories in the Cameroons and Togoland. There are two electoral col- 
leges in the Cameroons, one for citizens of French status and one for 
citizens of local status. Togoland has only one. A series of decrees dated 
October 25, 1946, organized local Assemblies in the overseas and associated 
territories, which in Togoland and Cameroons are called ‘‘ Representative 
Assemblies.’’ They possess the right to make decisions on certain matters, 
and the National Assembly is obliged to consult them and the Assembly 
of the French Union in matters relating to the status and the internal 
organization of the territories or groups of territories.” 

The Mandate for Togoland contained a provision authorizing the Man- 
datory Power to administer Togoland as an integral part of its territory, 
but no administrative union or integration occurred until 1935, when, 
because of financial difficulties, certain measures were taken for an admin- 
istrative union with the adjacent French Colony of Dahomey. Those 
measures had first been referred to the Permanent Mandates Commission. 
Under this scheme the territory still retained administrative and fiscal 
autonomy, but the Lieutenant Governor of Dahomey assumed the duties 
of Commissioner of the French Republic in Togoland. By a decree of 
December 27, 1941, Cameroons under French Mandate and French Equa- 
torial Africa were formed into a customs union providing for the free move- 


54 With regard to the Cameroons and Togoland under British Administration, see 
Trusteeship Council, Official Records, 4th Sess., pp. 372-378, 387-400; Interim Report 
of the Committee on Administrative Unions, U. N. Docs. T/263, pp. 14-19; T/AC.14/17, 
20, 23, 24, 24/Add.1, 30; Report of the Committee on Administrative Unions, U. N. Does. 
1/338, pp. 2-3, 37-39; T/338/Add.1, par. 2. 
55U. N. Doe. T/AC.14/6, pp. 11-16. 

56 Ibid. 
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ment of merchandise between the territories unhampered by customs ani 
transit duties, and with identical scales of import and export duties.®’ 

There exists a complex ethnie and political connection between the parts 
of Togoland under British and French administration, respectively, which 
necessitated the establishment, immediately after the first session of the 
Trusteeship Council, of a Standing Consultative Commission for Togoland 
Affairs to deal with economie hardships arising from the frontier barriers. 
For some two and a half years after the fall of France the frontier between 
the two Togolands was closed, causing hardship with respect to trade in 
salt and foodstuffs. Relaxations of frontier control took place in 1945 
and 1948. A British-French joint statement indicated that this relaxa- 
tion caused a loss of twenty million metropolitan French franes to Togo- 
land under French administration. This indicates some of the difficulties 
encountered in any association which affects the revenue and causes a de- 
erease in the purchasing capacity of the territory.** 

France justifies the relationship between the Trust Territories and the 
French Union on the basis of the provision of the Trusteeship Agreement 
which recognizes the Administering Power as having ‘‘full power of leg- 
islation, administration and jurisdiction.’’ Although the constitution 
mentions ‘‘ Associated Territories,’’ which are the Trust Territories, in fact 
rules defining this category were deliberately omitted in order not to in- 
fringe any international rules which might be made for their administra- 
tion. The special status is said not in any way to hinder the political 
evolution of the Trust Territories, or the achievement of autonomy or in- 
dependence as states freely associated with the French Republic by treaty. 

France contends that the political rights granted to the nationals of 
Togoland and Cameroons do not imply that they possess French national- 
ity. Each state determines who shall enjoy political rights within the 
framework of its institutions without being bound by any rules of inter- 
national law to reserve those rights for its nationals alone. The inhabi- 


tants owe no national allegiance.*® 

The Soviet Union contends that the Charter does not contemplate « 
provide for such a concept as the French Union. Furthermore, Article 1+ 
of the Trusteeship Agreement, which states that ‘‘the Administering Au- 


na 
Ga. 


thority may enter, on behalf of the Territory, any consultative regio 
commission, technical organ or voluntary association of States which may 
be constituted,’’ makes it clear that it was unjustifiable to include the 
territories in the French Union. 

France claims that the inclusion of the Trust Territories concerned was 
provided for and allowed by Article 4 A(1) of the Trusteeship Agreements 


7U. N. Does. T/AC.14/3; T/AC.14/7. 


> U.N. Doe. T/255; see Annual Report for Togoland under British Administratio2 
1947, pp. 71 ff. 
N. Doe. T/AC.14/22. 
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which permitted their administration as an integral part of French terri- 
tory. Furthermore, the Charter did not expressly prohibit the inclusion. 
As to Article 4 A(2), France has stated that this is the only provision in 
all the Trusteeship Agreements calling for the consent of the territorial 
representative assembly to the establishment of specific systems of admin- 
istrative associations. Article 77 of the French Constitution established 
such territorial representative assemblies and their consent has been ob- 


60 


tained. 


Work of the Committee on Administrative Unions 


The Committee on Administrative Unions decided at the outset that its 
main task was to study the technical and positive aspects of the question of 
administrative unions solely on the basis of information at its disposal. 
The first Interim Report consisted of a simple series of questionnaires 
addressed to the Administering Authorities concerned. The second report 
summarized the information extracted from replies. Some members of 
the Committee contended that such report could not be regarded as the 
results of the investigation as envisaged in Resolution 224 (III). It was 
only a documentary study and not a statement of the Committee’s final 
conclusions. 

At the fifth session of the Trusteeship Council, in the course of which the 
report of the Committee was discussed, the view was expressed that since 
the Committee had not been empowered to put forward any suggestions 
or opinions, the Council still had to decide how to carry out the task en- 
trusted to it by the General Assembly. It was felt by some members that 
the question whether an Administering Authority was or was not violating 
the Charter or Trusteeship Agreements by establishing an administrative 
union was a continuing problem which could not be solved once for all, but 
which the Council would have to discuss at each of its sessions. The 
United States and Mexico jointly sponsored a resolution which was adopted 
by eleven votes to none, with one abstention. It, inter alia, informs the 
General Assembly that ‘‘in accordance with the penultimate paragraph of 
this resolution’’ the Trusteeship Council will continue to study and examine 
the operation of existing or future administrative unions in all their 
aspects. ’’ °? 

The above recital does not exhaust the subject-matter, but rather illus- 
trates the profusion of issues involved. 


60 U, N. Doe, T/AC.14/25. 
N. Doe. T/SR.169. 
°2U. N. Docs. 1/373; T/SR.170; T/SR.186; T/374; and 1/375. 
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THE GENOCIDE CONVENTION 


The Convention on the Prevention and Punishment of the Crime of 
Genocide adopted by the General Assembly of the United Nations in Paris 
on December 9, 1948, and signed on behalf of the United States three days 
later, is now before the United States Senate for consideration.’ It is ex- 
pected that the Committee on Foreign Relations will hold hearings before 
making its report to the Senate. 

The Convention was the subject of thorough consideration by the Ameri- 
ean Bar Association at its 72nd Annual Meeting in St. Louis, September 
d-9, 1949. It came before the Association through two channels, the Asso- 
ciation’s Special Committee on Peace and Law Through United Nations and 
the Association’s Section of International and Comparative Law. Both the 
Special Committee and the Section agreed that the Convention should not 
be ratified by the United States as submitted. For reasons stated below, 
the Special Committee did not suggest reservations, but the Section recom- 
mended a series of reservations which it thought would cure the Conven- 
tion’s defects. The House of Delegates of the Association appointed a 
committee of six, not including any members of the Special Committee or 
the Section, to consider both reports and make recommendations to the 
House. This action was taken in the hope of avoiding extended debate, 
but that expectation proved to be in vain. Delegations from the Special 
Committee and the Section appeared before the House committee and pre- 
sented and argued their views during the whole of an afternoon. After 
they retired the House committee proceeded to make its recommendations 
to the House of Delegates in the form of a resolution. The Special Com- 
mittee on Peace and Law Through United Nations accepted the resolution, 
but it was unacceptable to the representatives of the Section, who sought 
to substitute their own recommendations for the House committee resolu- 
tion when the matter came before the House of Delegates as a special order 


1 Senate Executive O, 81st Cong., Ist Sess. Genocide is declared to be a crime under 
international law whether committed in time of peace or in time of war. The crime 
is defined as the commission of certain acts ‘‘with the intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such.’’ Five categories 
of criminal acts are enumerated: killing or causing serious bodily or mental harm 
to members of the group, deliberately inflicting on the group conditions of life calcu 
lated to bring about its physical destruction, prevention of birth within the group, 
and forcibly transferring children to another group. Made punishable are acts of 
genocide thus defined, as well as conspiracy, public incitement, attempts and complicity 
to commit them. Persons committing any of these acts are punishable ‘‘ whether they 
are constitutionally responsible rulers, public officials or private individuals.’’ 
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on the morning of September 7. <A full-dress debate ensued, lasting the 
entire morning and well into the afternoon. Attempts to cut off debate 
were unsuccessful and everyone who had anything to say was given the 
opportunity to say it, including Honorable Philip B. Perlman, Solicitor 
General of the United States, who supported the Section report, and Hon- 
orable Frank E. Holman, the President of the Association, who supported 
the House committee report. When the vote was taken, the Section’s sub- 
stitute was rejected and the House committee report adopted by an over- 
whelming vote. The official action of the American Bar Association is re- 
corded in the resolution adopted, which reads as follows: 


Be it resolved, that it is the sense of the American Bar Association 
that the conscience of America like that of the civilized world revolts 
against Genocide (mass killing and destruction of peoples) ; that such 
acts are contrary to the moral law and are abhorrent to all who have a 
proper and decent regard for the dignity of human beings, regardless 
of the national, ethnical, racial, religious or political groups to which 
they belong; that Genocide as thus understood should have the constant 
opposition of the government of the United States and of all its people. 

Be it further resolved, that the suppression and punishment of Geno- 
cide under an international convention to which it is proposed the 
United States shall be a party involves important constitutional ques- 
tions; that the proposed convention raises important fundamental ques- 
tions but does not resolve them in a manner consistent with our form 
of government. 

Therefore, be it resolved, that the convention on Genocide now before 
the United States Senate be not approved as submitted. 

Be it resolved further, that copies of the report of the Special Com- 
mittee on Peace and Law ‘Through United Nations and the suggested 
resolutions from the Section of International and Comparative Law be 
transmitted, together with a copy of this resolution, to the appropriate 
committees of the United States Senate and House of Representatives. 


The views of the Special Committee on Peace and Law Through United 
Nations, whose recommendations were upheld by the American Bar Asso- 
ciation, can be adequately obtained only by reading its printed report of 
63 pages. During the preceding year regional conferences of the Bar were 
held in sixteen cities of the United States, and the Committee’s report ex- 
pressed the consensus of those meetings. 

The criticism of the Convention touches both the basic principles upon 
which it was drafted and the procedure for enforcing it. Although the 
Convention purports to deal with the repetition anywhere of the shockingly 
atrocious crimes against humanity perpetrated by Nazi Germany, it fails 
essentially to do so. Its approach is that of individual crime and not of 
persecutions instigated by governments. It provides no international court 
before which governmental transgressions of the international law declared 
in the Convention may be challenged, but relies for the enforcement of that 
international law upon the punishment of individuals by national courts. 
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It foresees the eventual establishment of an international court, but for the 
purpose of trying individuals. 

It was conceded by all in the debate before the American Bar Association 
that the Genocide Convention should deal only with mass killings and de- 
struction of peoples which ean only happen with official approval or com- 
plicity. One of the reservations proposed by the Section sought to amend 
the Convention in this respect by limiting its application to aets which ‘“‘di- 
rectly affect thousands of persons.’’ How ean it be expected that a govern- 
ment engaged in such a policy will voluntarily turn over its officials or citi- 
zens to any other government or international court for punishment for 
carrying out that policy? To take the aceused by force would require an 
act of war. The Genocide Convention is an attempt to carry over into time 
of peace the so-called Nuremberg principle under which captured enemies 
were held personally liable for acts of aggression and crimes against hu- 
manity; but the Nuremberg Tribunal had the physical custody of the 
persons whose condemnation was demanded. In the debate at St. Louis 
the question remained unanswered: How is an international tribunal or 
foreign national court to obtain custody in time of peace of an accused 
renocidist ? 

The Convention is selective among the groups it would protect in whole 
or in part. Those singled out for preferred consideration are national, 
ethnical, racial and religious groups ‘‘as such.’’ Political and economic 
groups were apparently not considered as needing or worthy of protection. 
Pressure is being brought to bear for the speedy ratification of the Genocide 
Convention on the ground that genocide is being committed behind the 
Iron Curtain; vet the Genocide Convention as submitted would not apply 
to many such eases. The Soviet Government and its Communist satellites. 
should they accept the Convention, which they have not done up till now, 
may liquidate property owners and others who believe in private enterprise 
on the ground that they are political enemies of the state and therefore are 
not covered by the Convention. The same action may be taken against any 
national, ethnical, racial or religious group, and the application of the 
Convention to them avoided by the claim that they are being proceeded 
against not as members of one of these groups as such, but as enemies of 
the state.2 The religious persecutions which are taking place in Czecho- 
slovakia, Hungary and Bulgaria on the ground that the clergy are enemies 
of the state would be apt examples of the meaninglessness of this Conven- 
tion in such cases. 

As pointed out in the report of the Committee on Peace and Law Through 


2The American Jewish League Against Communism recently sent a letter to the 
Secretary General of the United Nations documenting a previous charge that ‘‘ 400,009 
Jews were deported from the Ukraine and White Russia to Archangel and Siberia, 
beeause they were considered too pro-democratie to be left on the Soviet borders in case 
of possible war.’’ (New York Times, Sept. 15, 1949, p. 24.) 
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United Nations, what is left of the Convention ‘‘is a code of domestic crimes 
which are already denominated in all countries as common law crimes.’’ 
These the Convention undertakes to make international crimes. To reach 
agreement on this basis the Convention compromises the system of consti- 
tutional law prevailing in the United States. The protection of personal 
rights is vested principally in the States of the American Union. In cer- 
tain matters there may be concurrent Federal jurisdiction. By ratifica- 
tion of the Genocide Convention as submitted, it will become the supreme 
law of the land and displace State constitutions and laws wherever they 
may conflict with the provisions of the Convention. Moreover, under the 
holding of the Supreme Court in the case of Missouri v. Holland,* the con- 
clusion of a treaty by the Federal Government confers upon it authority 
in fields of action reserved to the States which the Federal Government 
would not have without such a treaty. The ratification of the Genocide 
Convention as submitted would therefore confer upon the Federal Govern- 
ment a large area of jurisdiction which it does not now possess under the 
Constitution. 

In the debates on the Genocide Convention which took place in the See- 
tion of International and Comparative Law at St. Louis, former Governor 
Harold E. Stassen suggested the possible necessity, in order that the United 
States might be placed on a plane of equality in international codperation, 
of amending the United States Constitution so that treaties shall not be- 
come the supreme law of the land unless and until they are implemented 
by an Act of Congress. It is understood that, with the exception of France, 
all other states require legislative implementation to give treaties the effect 
of law. The course suggested by Mr. Stassen might remove that par- 
ticular constitutional difficulty. It would not meet the serious objection to 
proposals to amend the Constitution through the treaty-making power in- 
stead of through the means provided in the Constitution itself. 

Great stress was laid in the debates at St. Louis upon the need of uphold- 
ing the Government’s policy of codperation with the United Nations. The 
American Bar Association established its Special Committee on Peace and 
Law Through United Nations to promote such codperation, and the duty to 
do so is reiterated in its present report. The Committee finds its duty also 
to point out that nothing contained in the Charter of the United Nations 
‘shall authorize [it] to intervene in matters which are essentially within 
the domestic jurisdiction of any state.’’ (Art. 2, par. 7.) When the Gov- 
ernment of the United States accepted the compulsory jurisdiction of the 
International Court of Justice under Article 36 of the Statute, the Senate 
attached the Connally reservation which retained for the United States the 
determination of whether or not a matter is within its domestic jurisdiction. 
The Genocide Convention as submitted by-passes this reservation, as well as 
the Vandenberg reservation relating to the interpretation of multilateral 


3252 U. S. 416. 
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treaties, and confers jurisdiction upon the International Court of Justice 
in all disputes relating to the interpretation, application, or fulfillment of 
the convention at the request of any party to the dispute. (Art. IX.) 

It should be remembered in this connection that, according to an advisory 
opinion of the Permanent Court of International Justice, a matter solely 
within the domestic jurisdiction of a state becomes a matter of international 
concern when a treaty is entered into on that subject.* | This principle of 
international law must not be overlooked if we are to maintain the internal 
enforcement of our constitutional rights without risk of alien interference 
or submission to an international appellate jurisdiction. 

The proposed Covenant on Human Rights was included in the subjects 
covered in the reports submitted to the American Bar Association. A com- 
pleted covenant was not before the Association and no discussion took place. 
The report of the Committee of the House of Delegates on this subject was 
unanimously adopted as follows: 


Resolved, That the Special Committee on Peace and Law Through 
United Nations and the Section of International and Comparative Law 
be authorized in response to the request of the State Department of 
the United States, to transmit to it the written reports of the Special 
Committee and the Section and such other comments on the proposed 
Covenant on Human Rights as they may deem appropriate; also, to 
transmit such comments as they may have upon the Covenant to the 
appropriate authorities of the United Nations. 


The undersigned, who is a member of the Special Committee on Peace 
and Law Through United Nations of the American Bar Association and 
also of its Section of International and Comparative Law, deeply regrets 
that the United States did not hold to the position with which it started 
to negotiate the Genocide Convention, namely, that the crime of genocide 
properly defined is inherently one committed at the instigation or with 
the complicity of the state. He also regrets the vain reliance placed upon 
the unrealistic and impracticable attempt to apply under the conditions 
existing in the world of today the concept that advance in the develop- 
ment of international law can be achieved only by making individuals the 
direct subjects of that law. As was pointed out in the debates at St. Louis. 
such a theory can be made effective only through the establishment of 
political institutions with power to take custody of offenders. Such insti- 
tutions do not now exist, and the Genocide Convention makes no provision 
for them. In a recent address, Ambassador Warren R. Austin, Chief of 
the United States Mission to the United Nations, discussed proposals to 
transform the United Nations into a ‘‘world government’’ whose ‘‘laws 
shall govern individuals as well as states.’’ He asked: ‘‘ What will be the 
dividing line between the jurisdictions and judicial powers of the world 


4 Advisory Opinion No. 4, Tunis-Moroeeo Nationality Decrees. Hudson, World Court 
Reports, Vol. I, p. 145, at p. 156. 
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government and the several states? Is it as simple a problem as that of 
the United States, which required a civil war, and repeated judicial de- 
cisions, to determine?’’ He answered these questions as follows: ‘‘We 
should pause in contemplation of the risk of seeking to establish any 
world government now. We must deal with the world we have and the 
tools we have.’’ He was persuaded by experience that such an agreement 
cannot be had ‘‘at this time or within the predictable future.’’ ® 

It is no answer to argue that a state cannot be haled before an interna- 
tional court for violating international law. If that were true, the world 
might just as well give up all hope of preserving peace based on law and 
justice—but it is not true. States have been brought before international 
tribunals for violations of international law many times in the past, 7.e., the 
Alabama Tribunal at Geneva. As the undersigned has said on other ocea- 
sions, a structural defect in the United Nations Charter is its failure to 
provide for the determination of acts of aggression by the International 
Court of Justice at The Hague. For the same reason, genocide should be 
defined to include primarily acts emanating from governmental policy or 
eomplicity for which the offending government should be made answerable 
before an international court of justice. Such jurisdiction would not in- 
volve war any more than the submission to the court of any other subject 
of international dispute. We would at the least have a judgment at the 
bar of public opinion, and have available many sanctions short of war.® 
If national governments wished to add the sanctions of their own law and 
courts by providing for the punishment of persons within their jurisdiction 
who might in some way be guilty of or implicated in such crimes, so much 
the better. The Special Committee included in its report the suggestion 
of Judge Orie L. Phillips, of the U. S. Cireuit Court of Appeals at Denver, 
a member of the committee, that the wiser course would seem to be, if the 
offenses defined in the Genocide Convention are in fact international crimes, 
to enact domestic legislation under Section 8, Clause 10, Article I, of the 
Constitution of the United States, which expressly confers upon Congress 
the power ‘‘To define and punish . . . offenses against the !aw of nations.’’ 7 


5 Address at Lenox, Mass., Aug. 12, 1949. Department of State Bulletin, Vol. XXTI, 
No. 530 (Aug. 29, 1949), p. 283. 

6 The Commercial Treaty of 1832 between the United States and Russia was termi- 
nated by the United States on Jan. 1, 1913, following a resolution adopted by the House 
of Representatives on Dec. 13, 1912, that Russia had violated the treaty by refusing to 
honor passports duly issued to American citizens of the Jewish race or religion. The 
House resolution declared: ‘‘That the people of the United States assert as a funda- 
mental principle that the rights of its citizens shall not be impaired at home or abroad 
because of race or religion; that the Government of the United States concludes its 
treaties for the equal protection of all classes of its citizens, without regard to race or 
religion; that the Government of the United States will not be a party to any treaty 
which discriminates between American citizens on the ground of race or religion.’’ 
For further information on this incident, see this JouRNAL, Vol. 6 (1912), p. 186. 

7See American Bar Association Journal, August, 1949, p. 625. 
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The Special Committee on Peace and Law Through United Nations made 
earnest efforts to formulate reservations which would make the Genocide 
Convention acceptable as creating international obligations for the United 
States, and at the same time meet the constitutional situation in this coun- 
try. This the Committee was unable to do. It could not see that the Sec- 
tion on International and Comparative Law had been any more successful 
in drafting the reservations it proposed. The Special Committee felt that 
the constitutional questions raised by the Convention could only be prop- 
erly solved by action of both Houses of Congress, and not by the Senate 
alone. It was for this reason that the American Bar Association directed 
that copies of the reports submitted be transmitted to the appropriate com- 
mittees of both the Senate and the House of Representatives. 

GeorGE A. FINCH 


THE UNITED NATIONS CONVENTION ON GENOCIDE 


On December 9, 1948, the General Assembly of the United Nations 
adopted at its Paris session a resolution approving the annexed Convention 
on the Prevention and Punishment of the Crime of Genocide *? and propos- 
ing it for signature and ratification. 

The new word ‘‘genocide’’ was coined by Raphael Lemkin ? in his study 
of the Axis Powers’ occupation of Europe.* The word was defined as the 
‘*destruction of a nation or ethnic group,’’ ‘‘not only through mass kill- 
ings, but also through a codrdinated plan of different actions aiming at the 
destruction of essential foundations of the life of a national group, with 
the aim of annihilating the groups themselves.’’ According to the differ- 
ence of techniques, physical, political, social, cultural, biological, economic, 
religious and moral genocide were distinguished. In his book Dr. Lemkin 
treated genocide primarily as ‘‘a technique in German occupation practice 
during the Second World War.”’ 

Since that time Lemkin had been indefatigable in promoting his ideas.‘ 
His principal concern was that a government should no longer be allowed 


1U. N. Doe. A/P.V. 179. The English text of the Convention has been often reprinted: 
Department of State Bulletin, Vol XIX, No. 494 (Dec. 19, 1948), pp. 756-757; Depart- 
ment of State Publication No. 3416 (International Organization and Conference Series 
III, 25) Feb., 1949, pp. 47-52; The New York Times, Dec. 2, 1948, p. 12; American 
Bar Association Journal, January, 1949, pp. 57-58; Current History, January, 1949, 
pp. 42-44; International Organization, Vol. III, No. 1 (Feb., 1949), pp. 206-208. 

2 See his proposals of 1933 to create two new delicta juris gentium, named ‘‘barbarity’’ 
and ‘‘vandalism’’ (Actes de la Ve Conférence Internationale pour l’Unification du 
Droit Pénal (Paris, 1935), pp. 48-56). Idem: Akte der Barbarei und des Vandalismus 
als delicta juris gentium (Internationales Anwaltsblatt, Vienna, November, 1933). 

3 Lemkin, Axis Rule in Occupied Europe (Washington, 1944), Ch. IX: Genocide, pp. 
79-95 and passim. 

4See his articles on Genocide in The American Scholar, Vol. XV, No. 2 (April, 
1946), and in this JouRNAL, Vol. 41 (January, 1947), pp. 145-151. 
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to destroy with impunity its own citizens. The Nuremberg Judgment of 
October 1, 1946, refers in some places * to what Lemkin in his book of 1944 
had defined as physical, social and political genocide, but deals with 
‘‘erimes against humanity,’’ a concept which is not identical with that of 
genocide. 

It was also Lemkin who drafted a resolution on genocide, sponsored at 
the second part of the first session of the General Assembly at Lake Success 
by the representatives of Cuba, India and Panama, and then placed on the 
agenda of the Assembly. It was adopted as Resolution 96 (1) of De- 
eember 11, 1946. It affirms that genocide is a crime under international 
law which the civilized world condemns, and requests the Economie and 
Social Council to undertake the necessary studies with a view to drawing 
up a draft convention. The Council instructed the Secretary General to 
prepare a draft convention on genocide® which should be considered by 
the Commission on Development and Codification of International Law.’ 

The General Assembly, at its second session, reaffirmed the former reso- 
lution by Resolution 180 (II) of November 21, 1947, and requested the 
Economie and Social Council to continue the work. The Council ® later 
appointed an Ad Hoc Committee, composed of the representatives of only 
seven Members,’° to draft a convention.1! The Ad Hoc Committee met 
from April 5 to May 10, 1948. It abandoned the former draft and adopted 
a proposal by China’? as the basic text. This Committee unanimously 
adopted a draft convention and transmitted it to the Council.1* By Reso- 
lution 153 (VII) of August 26, 1948, the Council decided to transmit the 
draft convention to the third session of the General Assembly.'* 

At its third session, the General Assembly referred the report of the 
Ad Hoc Committee to the Assembly’s Sixth ‘Committee, which devoted 
fifty-one meetings during two months to an examination and discussion of 


5 Ibid., pp. 233, 234, 243-247. 

6 Resolution 47 (IV) of March 26, 1947 (U. N. Press Release, Economic and Social 
Council, March 29, 1947). 

7 The draft convention on genocide, drawn up by the Secretariat, came before the final 
session of this Commission on June 17, 1947, but the Commission had no time to express 
an opinion. 

8U. N. Does. A/510, A/512, A/514; A/P.V. 123. 

9 See first its Resolution, U. N. Doc. Dr. E/513, and Prevention and Punishment in 
the draft convention prepared by the Secretariat, Lake Success, N. Y., Doc. E/623, 
January 30, 1948. 

10 China, France, Lebanon, Poland, U. 8S. A., U.S.S.R. and Venezuela. 

11U. N. Doe. E/734. 

12U. N. Doe. E/AC.25/9. 

13U. N. Doe. E/794, May 24, 1948. The Ad Hoc Committee studied also the relations 
between a convention on genocide and the formulation of the Nuremberg principles 
(U. N. Doc. E/AC.25/3/Rev., April 1, 1948). 

14U. N. Does. E/SR. 180, E/SR. 201, E/SR. 202, E/SR. 218, E/SR. 219. 
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the draft convention ; a series of amendments was adopted.t® On December 
8, 1948, this Committee adopted the draft resolution with the annexed 
convention, as amended, by a vote of 36 to 0, with eight abstentions.'® 
The next day the General Assembly rejected several Soviet amendments 
and adopted the resolution with the annexed convention, as submitted by 
the Sixth Committee, and two accompanying resolutions.17 The vote was 
55 to 0, no abstentions; Costa Rica, El Salvador, and the Union of South 
Africa were absent. 

On December 11, 1948, the representatives of twenty Members '* signed 
the Convention. Dr. Evatt of Australia, President of the General <As- 
sembly, praised it as ‘‘an epoch-making event in the development of inter- 
national law.’’ But among the signatories we find only two permanent 
members of the Security Council, only one West European state, only one 
state of the Soviet Bloc. The United States Government was at all times 
among the enthusiastic supporters of the Convention.1® The American 
Bar Association, on the other hand, warned against any haste in its ratifica- 
tion.2° The Bar saw in the Convention serious constitutional and legal 
difficulties, and poor drafting. The conflicting attitudes were also clearly 
seen in the discussion which took place at the 1949 annual meeting of the 
American Society of International Law.” 

An objective and impartial appraisal presupposes a legal analysis of the 
Convention. We discuss, first, the technical Articles X—XIX. These 
articles indicate that there is nothing revolutionary in the Convention; they 
rather give the impression of being tentative. The Convention, which is 
equally authentic in the five United Nations languages (Article X), is 
open for signature until December 31, 1949; it is an open convention, open 
even for signature by non-members, if they are invited to sign by the 
General Assembly (Article XI). In order to come into force, the Con- 
vention must be ratified. After January 1, 1950, the Convention is open 
to accession also by non-members invited to do so (Article XI). Any 


15 Report of the Sixth Committee (Rapporteur, J. Spiropoulos, Greece): U. N. Doc. 
A/760, Dee. 3, 1948. 

16 U. N. Doc. A/C.6/SR. 133. 

17U. N. Doc. A./P.V. 179. 

18 Australia, Bolivia, Brazil, Chile, Dominican Republic, Ecuador, Egypt, Ethiopia, 
France, Haiti, Liberia, Norway, Pakistan, Panama, Paraguay, Peru, Philippines, United 
States, Uruguay, Yugoslavia. 

19 See the speeches by Ernest A. Gross, then Legal Adviser, Department of State, in the 
Sixth Committee (Department of State Publication No. 3416 (February, 1949), pp. 36- 
43, 44-46). 

20 See the preliminary statement by William L. Ransom (American Bar Association 
Journal, January, 1949, pp. 56-57); resolution adopted unanimously by the House of 
Delegates at Chicago on Feb. 1, 1949 (ibid., March, 1949, p. 197); and resolution 
adopted at St. Louis, Sept. 7, 1949. See also President Holman’s statement (ibid., 
p. 202) and Report of the Committee on International Law of the Bar of the City of 
New York. 

21 Proceedings of the American Society of International Law, 1949, pp. 46 ff. 
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contracting party may, at any time by notification to the Secretary Gen- 
eral, extend the application to all or any territories for the conduct of 
whose foreign relations that contracting party is responsible (Article 
XITI).??. The special resolution (Annex C) ** contains a recommendation 
that parties to the Convention should take such measures as are necessary 
and feasible to enable the provisions of the Convention to be extended to 
‘‘dependent territories’’—a term not identical with that used in Article 
XII—administered by them. 

The rather tentative character of the Convention is shown by three 
further provisions. It can come into force only on the ninetieth day 
following the date of deposit of the twentieth instrument of ratification 
or—an interesting proviso—accession (Article XIII). The Convention 
is not a permanent one. After having come into force, it shall remain in 
effect for ten years, and thereafter for successive periods of five years with 
regard to such parties as have not denounced it. Every party has a right 
to denounce the Convention by a written notification to the Secretary 
General of the United Nations at least six months before the expiration 
of the current period (Article XIV). Further—a proviso highly unusual 
in a multilateral convention—if, as a result of denunciations, the number 
of parties to the Convention should become less than sixteen, the whole 
Convention shall cease to be in force (Article XV). The Convention con- 
tains a specific revision clause (Article XVI). Every party can request 
a revision at any time; the General Assembly shall decide upon the steps, 
if any, to be taken in respect of such request. It is interesting to note 
that the General Assembly, composed of all the United Nations Members, 
whether they have ratified the Convention, or not, is instituted as the organ 
of revision. 


The substantive law, pertaining to criminal law, is contained in Articles 
I-IV. Although the word ‘‘genocide’’ is new, the practice is an old one: 
the destruction of Carthage by the Romans, the extermination of the In- 
dians in North America, pogroms in Czarist Russia, the Armenian mas- 
sacres in Imperial Turkey are just a few examples. Although the present 
Convention and Lemkin’s ideas have been provoked undoubtedly by the 
persecution of Jews and others by National Socialist Germany, the Con- 
vention is not a lex specialis like the Nuremberg Charter. The preamble 
expressly states that ‘‘at all times of history genocide has inflicted great 
losses on humanity.’’ 

Article I confirms that genocide, whether committed in time of peace or 
in time of war, is a crime under international law. The word ‘‘confirm”’ 
has been chosen, because already Resolution 96 (I) of 1946 had ‘‘affirmed’’ 
that genocide is a crime under international law. But Resolution 96 (I), 


22 This article was added by the Sixth Committee upon the proposal of the United 
Kingdom (U. N. Doe. A/C.6/236). 
23 Adopted upon the proposal of Iran. 
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like resolutions in general, has no legally binding effect; it is merely a 
recommendation. In the Sixth Committee the delegate of the United 
Kingdom said that those who support the adoption of a convention on 
genocide do so on the ground that genocide would be illegal only if such a 
convention were concluded, whereas genocide has been illegal since the 
Nuremberg Trial. The American answer was that this overlooks the vital 
necessity of provisions for detailed definition and enforcement and that 
the Nuremberg Judgment did not cover genocide committed in time of 
peace. The British argument is not tenable. The Nuremberg Charter 
created only a lex specialis against a named group of men in the service 
of a conquered enemy. Genocide by a state against its own citizens was 
morally condemned, but it was ‘‘generally recognized that a state is en- 
titled to treat its own citizens at discretion and that the manner in which 
it treats them is not a matter with which international law, as such, con- 
cerns itself.°* And as to so-called humanitarian intervention, ‘‘there is 
general agreement that, by virtue of its personal and territorial supremacy, 
a state can treat its own nationals according to discretion’’; in the previous 
editions of Oppenheim the view was expressed that ‘‘whether there is 
really a rule of the Law of Nations which admits such intervention may 
well be doubted.’’ °° Lauterpacht, in the latest edition, also recognizes that 
states had a disinclination to take responsibility for a humanitarian inter- 
vention and that, on the other hand, it has been abused for selfish purposes.*® 
The Convention, therefore creates in this and other points new law binding 
only on the states which have ratified it. 

The jurist, in the words of the Belgian philosopher of law, Jules Dabin, 
is primarily an artist of definitions; and good definitions are in no field 
more essential than in criminal law. Article II, giving the definition of 
genocide, is, therefore, the heart of the Convention. The Sixth Committee 
decided on a definition by way of enumeration. The five types of acts 
enumerated cover physical and biological genocide. Most subject to eriti- 
cism is the phrase ‘‘causing serious mental harm’’ in paragraph (b). The 
addition of the words ‘‘serious mental harm’’ was adopted at the sugges- 
tion of China, which was thinking at acts of genocide committed through 
the use of narcotics. Nevertheless, the phrase ‘‘serious mental harm’’ as 
it now stands in the Convention is certainly vague. It is to be noted that 
all forms of cultural genocide have, after long debate, been eliminated. 


°4 Oppenheim-Lauterpacht, International Law, Vol. I (7th ed., London, 1948), p. 
583. Cf., also, ‘‘Nei propri territori la libertad di ciascun Stato é illimitata verso i 
propri cittadini secondo il diritto internazionale generale,’’ in G. Balladore Pallieri, 
Diritto Internazionale Pubblico (5th ed., Milan, 1948), p. 382. 

25 Oppenheim-Lauterpacht, op. cit., p. 279. 

26 Dr. Evatt in his speech in Paris also spoke of ‘‘occasional endeavors of humani- 
tarian intervention in past centvries,’’ and added that this was ‘‘diplomatic action and 
governments that undertook such interventions were frequently accused of pursuing 
other than humanitarian aims.’’ 
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Equally, the protection of political groups has, after long debate, been 
eliminated, an elimination bitterly attacked by the minority report of the 
New York Bar Association.*? 

The acts discussed constitute only one element of the crime of genocide; 
the other element is a very specific criminal intent: those acts constitute 
genocide only if they are committed with the ‘‘intent to destroy, in whole or 
in part, a national, ethnical, racial or religious group, as such.”’ 

It has been said that this specific criminal intent makes the Convention 
useless; that governments, less stupid than that of National Socialist 
Germany, will never admit the intent to destroy a group as such, but will 
tell the world that they are acting against traitors and so on. Yet the 
criminal intent is an integral element of crimes in general; and many 
crimes presuppose a specific intent; breaking and entering the dwelling- 
house of another by night, is burglary only if done with the specific intent 
to commit a felony. Naturally, as in all crimes presupposing specific 
criminal intent, the latter is the gist of the offense ; it is this specific criminal 
intent which distinguishes genocide under Article II (a) from common 
law murder. As in all the crimes of this type, so in genocide the specific 
criminal intent must be proved by the prosecutor beyond a reasonable 
doubt; otherwise there must be acquittal. 

Article III establishes four further crimes connected with genocide: 
conspiracy, attempt, complicity and direct and public incitement to commit 
genocide. This article gives no definitions at all, although the concepts 
used are extremely different in different municipal laws. What is “‘ direct 
and public incitement’’? A Soviet amendment to prohibit organizations 
inciting to racial, national or religious hatred was rejected. Where is the 
dividing line vis-a-vis the constitutionally guaranteed freedom of speech ? ** 

Article IV deals with the authors of the crimes enumerated in Articles 
II and III: private individuals, public officials and constitutionally re- 
sponsible rulers, which is practically equivalent to ‘‘governments.’’*° Do 
public officials have in their favor the ‘‘plea of superior command’’? A 
Soviet amendment *° to exclude this plea was rejected by 28 votes to 15, 
with six abstentions. 

Articles V-IX deal with problems of procedure. It is from this stand- 


27¢The excluded groups are the only ones that are presently in process or common 
danger of extermination. Compromise on a matter of principle is tantamount to 
abandoning the principle’’ (Ibid., pp. 5, 6). 

*8 See the recent five to four decision of the U. S. Supreme Court in the Terminiello 
case, 337 U. 8. 1 (New York Times, May 17, 1949, pp. 1, 16). 

*® The French text said correctly: ‘‘des gouvernements.’’ The English text originally 
read: ‘‘Heads of States,’’ but was changed because of the constitutional immunity of 
rulers in constitutional monarchies. A Syrian proposal (U. N. Doe. A./C.6/246) to 
include de facto heads of states was rejected, because it was felt that such persons are 
already included. 

30U. N. Doe. A/C.6/215/Rev. 1. 
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point that most of the attacks by the American Bar Association come; the 
Association speaks of ‘‘novel and far-reaching constitutional and legal 
questions, some of them revolutionary,’’ of ‘‘transfer to international juris- 
diction of charges against our own State, local and national public officials, 
and even against our private citizens, as to matters traditionally within 
the domestic jurisdiction of our country.’’** But there is, it is submitted, 
a certain confusion. The Convention is entirely different from the law 
of the Nuremberg Trial and does not create at all an international criminal 
law nor international criminal courts; nor does it foresee an appeal from 
a highest municipal to an international court. The Convention is also en- 
tirely different from the proposed Covenant and Treaty of Implementation 
concerning Human Rights. The Convention does not make individuals 
subjects of international law, nor of international duties or international 
rights; it is, in this respect, a thoroughly old-fashioned, traditional treaty. 
The Convention invokes in the preamble not a supra-national authority, 
but ‘‘international codperation.’’ Under Article I it is the states which 
recognize that genocide is a crime under international law which they— 
not international law—undertake to prevent and punish. Under Article 
V the states are bound to enact corresponding domestic legislation, ‘‘in 
accordance with their respective constitutions.’’ It is, therefore, to be 
doubted whether the Convention can be regarded as a self-executing 
treaty.** The Convention clearly does involve legislation. Articles II and 
III cannot be directly applied by a court, not only because of vague defi- 
nitions or a lack of definitions in Article III, but also because of a complete 
lack of penalties. Domestic legislation will be necessary to be binding on 
the courts, although such domestic legislation is an international duty for 
all states which have ratified the Convention.** Incidentally, since Article 
II hardly gives an adequate definition of genocide and Article III contains 
no definitions at all, it is unavoidable that the crimes, as defined by the 
different domestic legislations, ‘‘are subject to certain varieties in many 
systems of criminal law,’’ as the Swedish delegate pointed out in the Sixth 
Committee. 

The states undertake to prevent and punish genocide; the states are 
bound to enact corresponding domestic legislation; finally, persons accused 
of one of the crimes under Articles II and III are, under Article VI of the 
Convention, to be tried by a competent domestic court. Under Article 


31 American Bar Association Journal, March, 1949, pp. 195, 197. 

32 See Chief Justice Marshall in Foster and Elam v. Nelson, 2 Pet. 253, 313, 7 L. 
Ed. 415; Robertson v. General Electric Co., U. S. C. C. A., 1929, 32 F. (2d) 495. 

33 This domestic legislation may involve constitutional problems. Whereas generally 
legislation in the field of criminal law is in the jurisdiction of State legislatures, 
Congress may be empowered to enact this criminal legislation in fulfillment of a treaty 
obligation (Missouri v. Holland, U. 8S. Supreme Court, 1920, 252 U. S. 416, 40 8S. Ct. 
382). Note also that conspiracy at common law is different from conspiracy as defined 
in the U. S. Criminal Code, Sec. 3. 
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VII the crimes under Articles II and III shall not be considered political 
crimes for the purpose of extradition. 

There is nothing revolutionary in the Convention. The new crimes 
merely are an addition to the delicta juris gentium, such as piracy, slave 
trade, counterfeiting and so on. The crimes under Articles II and III 
are ‘‘crimes under international law,’’ but not crimes against international 
law. These crimes are defined by international law; but individuals are 
only under a duty if and when the states enact the corresponding domestic 
legislation. The Convention gives criminal jurisdiction under its domestic 
law to the state in the territory of which the act was committed; in addi- 
tion, as the Sixth Committee stated, Article VI ‘‘does not affect the right 
of any state to bring to trial before its own tribunals any of its nationals 
for acts committed outside of the state.’’ 

The legal situation is, therefore, the following one: Each contracting 
party is bound to try in its domestic courts under domestic law enacted 
in carrying out the Convention, any private individual, public official or 
constitutionally responsible ruler, whether a citizen or an alien, for any 
of the crimes of Articles II and III, committed in the territory of this 
state, whether against aliens or citizens; every contracting party is, further, 
entitled to try its own nationals for the same crimes committed abroad. 

That these crimes shall not be considered political crimes for the purpose 
of extradition is nothing new; ** and the parties pledge to grant extradition 
only ‘‘in accordance with their laws and treaties in force.”’ 

True, Article VI speaks of a domestic court or ‘‘such international penal 
tribunal as may have jurisdiction with respect to those contracting parties 
which shall have accepted its jurisdiction.’’** This text is clearly the 
result of a political compromise, as it was feared that France would other- 
wise not adopt the Convention. But as no such international penal tribunal 
exists and as the creation of such tribunal would necessitate consent to a 
new treaty, this sentence in Article VI is legally irrelevant. Resolution 
(Annex) B * is not a part of the Convention. 

While, therefore, the Convention is, under these aspects, thoroughly old- 
fashioned and traditional, it would be a mistake to assume that the Con- 


34 See, e.g., the Belgian clause of 1856, the exclusion of anarchistie or terroristic acts 
from political crimes. 

35 The Sixth Committee first deleted the reference to an international tribunal, but 
later reconsidered the article and adopted the text as it now stands, primarily to satisfy 
the French. A later Soviet amendment to delete this reference was rejected. 

56 This resolution holds that the Convention ‘‘has raised the question of the desirability 
and possibility of having persons charged with genocide tried by a competent inter- 
national tribunal’’; invites the International Law Commission to study this problem; 
and requests it to pay attention to the possibility of establishing a criminal chamber 
of the International Court of Justice. But ‘‘the time is hardly ripe for the extension 
of international law to include judicial process for condemning and punishing acts 
either of states or of individuals’? (Manley O. Hudson, International Tribunals, Past 
and Future (Washington, 1944), p. 186). 
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vention does not contain real innovations in international law. The inno- 
vations consist in the fact that the crimes referred to in Articles II and 
III, which hitherto if committed by a government in its own territory 
against its own citizens, have been of no concern to international law, are 
made a matter of international concern and are, therefore, taken out of the 
‘‘matters essentially within the domestic jurisdiction of any State,’’ of 
Article II, paragraph 7 of the United Nations Charter. Although only 
contracting parties can invoke Articles VIII and IX of the Convention, 
United Nations organs are called to intervene. 

Under Article IX, disputes between the contracting parties relating to 
the interpretation, application and fulfillment of the Convention shall be 
submitted to the International Court of Justice at the request of any of 
the parties to the dispute. Ratification of the Convention by the United 
States without reservation would repeal the reservations *’ made earlier 
by the United States. Article IX specifically includes disputes ‘‘relating 
to the responsibility of a state for genocide.’’ This confirms our construc- 
tion of the Convention. Individuals are criminally liable for genocide in 
a domestic court under domestic law, but they are not internationally 
liable. States alone are, under the general conditions of state responsi- 
bility, internationally responsible, but under international law, not under 
criminal law; only this international state responsibility includes—and 
here lies the innovation—genocide committed by a state against its own 
citizens. 

Article VIII gives to any contracting party the right to call upon the 
competent organs of the United Nations to take such action under the 
Charter as they consider appropriate for the prevention and suppression 
of the crimes named in Articles II and III. 

A last point which is generally neglected must be mentioned: While the 
duty of the ratifying states to enact legislation to punish genocide is 
stressed, hardly anything is said of the fact that the ratifying states are 
also bound to enact legislation to prevent these crimes. Such legislation 
does not belong to the field of criminal law; for the latter deals exactly 
with men after they have committed the crime, and even the police is only 
an agency of forcible prevention at the crisis of action. The duty to 
enact domestic legislation to prevent the crimes of Articles II and III is of 


a different character and poses many problems. 
JoseF L. Kunz 


INTERNATIONAL LAW AND GUILT BY ASSOCIATION 


Advanced systems of criminal law accept the principle that guilt is per- 
sonal. Guilt is established by evidence that the acts and intentions of the 


37§. Res. 196, 79th Cong., 2d Sess. In signing the Pact of Bogota, the United States 
made a reservation upholding all the earlier reservations. 
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individual were criminal. Evidence concerning the acts or intentions of 
persons with whom he was associated, the programs on policies of organiza- 
tions of which he was a member, or the behavior of groups or people with 
whom he was classed have sometimes been admitted as indications of the 
bad character of the accused,’ but, in common law, only to rebut the de- 
fendant’s effort to prove his good character.2, No matter how bad his char- 
acter by general reputation or association, the accused must be considered 
innocent unless his guilt is established by evidence that he himself com- 
mitted, attempted, or intended the crime charged.* 

It is true, conspiracy is a common law offense which consists in a com- 
bination of two or more persons to accomplish some criminal or unlawful 
purpose or, in older precedents now generally superseded by legislation, to 
accomplish, by criminal or unlawful means, some purpose not in itself erim- 
inal or unlawful. The unlawful purpose of the conspiracy can be proved 
by evidence of the acts or intentions of any of the alleged conspirators as 
well as the agreement among them, but no person can be found guilty ex- 
cept on evidence that he himself shared these purposes and assisted in their 
accomplishment.® The traditional importance attached to the idea that guilt 
is personal is indicated by the vigorous protests which jurists have launched 
against legislative innovations of a type common in times of social unrest 
or crisis, permitting criminal indictment or forbidding public employment 
of persons found to have been members of organizations whose purposes 
are considered subversive or to have associated with persons whose activities 
or associations are considered subversive.® 

This attitude of advanced systems of law is not usually shared by primi- 
tive systems of law. Such systems usually lack adequate means for deter- 
mining the acts of individuals, much less their intentions, and tend to judge 
the guilt of persons by their associations, classifications or organizations. 


1 This is a common practice in French courts. See The Affair of St. Cyr in James 
Fitzjames Stephen, A General View of the Criminal Law of England (London, 1863), pp. 
457-458. 

2 Shaw, C. J., in Commonwealth v. Webster, 5 Cush. (Mass.) 325 (1849); Bouvier, Law 
Dictionary, ‘‘Character.’’ ‘‘A man’s general bad character is a weak reason for be- 
lieving that he was concerned in any particular criminal transaction, for it is a cireum- 
stance common to him and hundreds and thousands of other people.’’ Stephen, op. cit., 
p. 309. 

3Stephen, op. cit., p. 303; G. W. Kirchwey, ‘‘Criminal Law,’’ Encyclopedia of the 
Social Sciences, Vol. 4, p. 571. 

4 Shaw, C. J., in Commonwealth v. Hunt, 4 Met. (Mass.) 116 (1842); Fuller, C. J., in 
Pettibone v. U. S., 148 U. 8. 203 (1892); Stephen, op. cit., pp. 62, 148; F. B. Sayre, 
‘‘Conspiracy,’’ Encyclopedia of the Social Sciences, Vol. 4, p. 237; Bouvier, op. cit., 
‘*Conspiracy.’? 

5U. 8. Criminal Code, sec. 37; U.S.C.A., Tit. 18, sec. 88. 

6 John Lord O’Brian, ‘‘ Loyalty Tests and Guilt by Association,’’ Harvard Law Re- 
view, Vol. 61, No. 4 (1948), p. 592; Edward Levi, Nathaniel Nathanson and Malcolm 
Sharp, ‘‘Guilt by Association, ’’ University of Chicago Round Table, March 13, 1948. 
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A member of a race, sect, minority, or nationality which is disliked is often 
presumed to be guilty of a crime which has occurred, and the primitive 
methods of torture, ordeal, compurgation or battle to ascertain guilt lend 
themselves to verifying such a presumption. Furthermore, unpopular 
groups or classes are often held collectively guilty and all the members 
punished. The theory that a group was responsible for the acts of its mem- 
bers was widely held.?. The latter practice has continued in apportioning 
civil liability to repair injury. Corporations or associations may be found 
civilly liable to repair damages arising from wrongful acts or negligence 
of their officials or even without fault, thus imposing a charge on group 
funds to the loss of all the members or beneficiaries of the group, many of 
whom were innocent of any wrong-doing. In developed systems of law, 
however, corporations, associations, or other groups are not usually held 
criminally liable, although there are some exceptions.® 

In primitive law the distinction between civil and criminal liability is 
not sharp. Both forms of liability usually flow from reprehensible con- 
duct, the difference depending upon the degree of participation of the com- 
munity authorities and of the injured individual in initiating action to 
rectify the situation. In advanced legal systems, however, the distinction 
is usually clear. Crime is an act of an individual involving punishment to 
protect the community against such acts, while civil liability is attributed, 
sometimes rather artificially, to a person or group suitable to repair a dam- 
age done. The law usually attributes the duty to make reparation to a 
person who has committed some fault either of intention or negligence re- 
lated to the injury, but it may find an employer or corporation liable with- 
out fault on principles of suretyship or public convenience. Sometimes the 
two concepts of criminal and civil liability are confused as when “‘ punitive 
damages’’ are awarded in a civil action, but normally the two are distinct.® 

Some years ago the present writer suggested that in international law 


We are moving toward a theory of state civil responsibility and indi- 
vidual criminal responsibility. I do not think there would be any con- 
flict in recognizing that the state may be civilly responsible, in the 
sense of having to make reparation for acts done under color of its 
authority by individuals, and that at the same time the individual may 
be criminally responsible in case his act is an offense against the law of 
nations. .. . As I read International Law, the idea of state criminal 
responsibility has not been favored. The cases where that has been 
suggested are rare, and on the whole, it has been considered that the 
state should be only civilly responsible; that is, only bound to make 
reparations for damages which have resulted from its violation of In- 
ternational Law. I would suggest, on the other hand, that criminal 


7 Kirchwey, op. cit., Vol. 4, p. 570. 

8 J. W. Salmond, Jurisprudence (London, 1902), pp. 353 ff. 

9 A. R. Radcliffe-Brown, ‘‘ Law, Primitive,’? Encyclopedia of the Social Sciences, Vol. 
9, p. 204; Salmond, op. cit., p. 70; below, note 39. 
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responsibility is based upon psychological considerations and ought 
therefore to be a responsibility only of individuals. We should, there- 
fore, recognize that the individual is criminally responsible when he 
commits an act which is an offense against the law of nations, and that 
the state cannot cover such an act with a blanket of immunity if it is 
itself under an international obligation not to permit such acts, even 
though it may be civilly liable to make reparation for the damage.’° 


Bearing this distinction in mind, I propose to deal here with the problem 
of guilt by association in international law only as it concerns criminal 
liability. It is believed there has been a steady progress in modern inter- 
national law toward the concept of advanced systems of law which hold that 
cuilt is personal. The Nuremberg trials served, I think, to forward that 
movement, a point worth emphasis, because in a recent broadcast I noticed 
the statement that ‘‘the Nuremberg trials did further the notion of guilt 
by association.’’ 1! 

There can be no doubt but that international law has tended to follow 
primitive systems of law in recognizing guilt by association. The alien, 
merely because an alien or because an alien of particular allegiance, has 
often been liable to expropriation, imprisonment or death. Such liabilities 
have been imposed particularly on the alien enemy, or on the alien whose 
fellow national or whose state has committed a wrong against the state or 
national of the state attributing this liability.‘* The serious liabilities of 
persons associated by nationality, domicile or otherwise with an ‘‘enemy 
state’’ or a ‘‘eriminal state’’ involve, for all practical purposes, guilt by 
association without regard to the conduct or intentions of the individual so 
unfortunate as to be thus associated. The concept is well illustrated in the 
late medieval practice of private reprisals and the modern practice of cap- 
ture in war. While these practices may be considered illustrations of civil 
liability, in their practical effects on the alien they resemble criminal liabil- 
ity. According to Nussbaum: 


In the Middle Ages the notion of reprisals included, and meant pri- 
marily, the use of force by individuals for the protection of their al- 
leged rights against foreigners, and the use of force not only against 
the foreign debtor himself, but against his country or city and their 
innocent citizens. This practice, encountered also in ancient Greece, 
may be linked legally to the crude idea of joint responsibility of all 
members of a community for wrong done by one of them, but in the 
main it was a symptom of lawlessness and barbarism. Frequently re- 
prisals would result in feuds.'* 


10 Proceedings of the American Society of International Law, 1946, p. 106. See also 
Q. Wright, A Study of War (Chicago, 1942), pp. 913-914. 

11 Levi et al., op. cit., p. 2. 

12 E. M. Borchard, Diplomatic Protection of Citizens Abroad (New York, 1919), p. 3 


4. 
13 Arthur Nussbaum, A Concise History of the Law of Nations (New York, 1947), 
p. 34, 


750 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Chief Justice Chase, speaking for the Supreme Court of the United States, 
said in the case of Mrs. Alexander’s Cotton: 


It is said, that though remaining in rebel territory, Mrs. Alexander 
had no personal sympathy with the rebel cause, and that her property, 
therefore, cannot be regarded as enemy property; but this court cannot 
inquire into the personal character and dispositions of individual in- 
habitants of enemy territory. We must be governed by the principle 
of publie law, so often announced from this bench as applicable alike 
to civil and international wars, that all the people of each state or dis- 
trict in insurrection against the United States, must be regarded as 
enemies, until by the action of the legislature and the executive, or 
otherwise, that relation is thoroughly and permanently changed... . 
Being enemies’ property, the cotton was liable to capture and confisca- 
tion by the adverse party." 

It would be interesting to trace in detail the modifications of such prac- 
tices through recognition of expediences flowing from the reciprocal inter- 
est of states in trade and in the amelioration of the hardships of war, and 
through the application of moral and equitable principles found in ‘‘natu- 
ral law’’ or in advanced legal systems deemed to be applicable by analogy 
to international relations. 

The position of the alien in time of peace has steadily improved. Ac- 
cording to Borehard, ‘‘the legal position of the alien has in the progress of 
time advanced from that of complete outlawry, in the days of early Rome 
and the Germanic tribes, to that of practical assimilation with nationals, at 
the present time.’’ The medieval liabilities to the droit d’aubaine or the 
droit de détraction were eliminated, and while aliens frequently still suffer 
discriminations in the right to own land or to practice certain professions, 
the tendeney is to accord them national treatment by virtue of special 
treaties, of general treaties, or of recognized custom.?® 

In war the strict law, according to Grotius, permitted a belligerent ‘‘to 
harm an enemy both in his person and in his property,’’ including persons 
in enemy territory and subjects of the enemy anywhere, whether men, 
women or children, combatants or noncombatants, prisoners or hostages. 
This permission, according to Grotius, belonged to both the just and the 
unjust sides in war.’® Grotius, however, recognized that even in war the 
principle should be applied that ‘‘no one can justly be killed intentionally 
except as a just penalty or in case we are able by no other way to protect 
our life and property.’’?" Consequently, he urged belligerents to observe 


142 Wall. 409, 419-420. The court noted the development of an immunity for enemy 
property on land but held, since ‘‘the rebels regard it (cotton) as one of their main 
sinews of war,’’ the ‘‘capture was justified by legislation as well as public policy.’’ 

15 Borchard, op. cit., pp. 33-36. 

16 Grotius, De Jure Belli ac Pacis (Carnegie Endowment for International Peace, 
1925), Bk. III, Ch. lv, pp. 643-648. 

17 Ibid., Bk. III, Ch. xi, see. ii, p. 723. Grotius cites Victoria, De Jure Belli (Car- 
negie Endowment for International Peace. 1917), pars. 36, 45, pp. 179, 182, on this point. 
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certain moderations of war or temperamenta belli sparing enemy persons 
and property except under military necessity ** and, when the war was 
over, requiring compensation by the unjust side for all injuries committed.*® 

The nineteenth-century law of war accepted and codified Grotius’ coun- 
sels of moderation. The combatant was entitled to treatment as a prisoner 
of war on surrender. The person in oceupied territory, so long as he did 
not engage in subversive action, was under few special liabilities, and the 
enemy person domiciled in the belligerent’s own territory was usually 
treated little differently from the belligerent’s own citizens.*° While certain 
collective responsibilities were recognized for seditious action in oceupied 
territory, such liabilities required proof that the offense was in the nature 
of a conspiracy.*! These ameliorating rules, while still accepted in theory, 
have been decreasingly observed in practice during the twentieth century 
as war has become more and more totalitarian.** 

Apart from the liabilities flowing from war (and even in principle dur- 
ing war), Grotius and his immediate predecessors and successors accepted 
the principles ‘‘that no one who was innocent of wrong may be punished 
for the wrong done by another,’’ ** and that subjects should not be pun- 
ished for the guilt of rulers.** As exceptions he recognized that in practice 
‘‘both the persons and the acts of subjects are liable for the debts of rulers,”’ 
or even for the debts of fellow nationals, but this lability was because of 
the civil obligation that damages be repaired, and not because of criminal 
lability to punishment.*° 

Grotius recognized the possibility of a criminal community, but its punish- 
ment, which might extend to dissolution of the community, should not, in 
his opinion, involve punishment of individuals directly. Persons and prop- 
erty shculd be spared.” This rather artificial effort to avoid guilt by asso- 
ciation, while recognizing the criminal liability of states, has developed into 
the modern doctrine of state responsibility which, however, generally repu- 
diates the concept of the criminal state and punitive damages. With rare 
exceptions damages against the state to which international law attributes 
responsibility are awarded only to repair injuries received by the govern- 
ment or nationals of the complaining state. 


18 Grotius, op. cit., Bk. III, Chs. xi, xii, pp. 722 ff., 745 ff. 

19 Ibid., Bk. III, Ch. x, pp. 718-721. 

20 Hague Convention IV (1907); Garner, International Law and the World War (Lon- 
don, 1920), pp. 56-59. 

21 Hague Convention IV (1907), Art. 50. 

22 Garner, op. cit., p. 501; Q. Wright, ‘‘The Effect of the War on International Law— 
War and Neutrality,’’ Minnesota Law Review, Vol. 5 (June, 1921), pp. 515 ff.; C. G. 
Fenwick, International Law (3rd ed., 1948), pp. 549 ff. 

23 Grotius, op. cit., Bk. II, Ch. xxi, sec. xii; Bk. III, Ch. xi, see. ii, pp. 539, 723. 

*4 Ibid., Bk. II, Ch. xxi, see. xvii, p. 543. 

*5 Ibid., Bk. III, Ch. ii, sec. ii, pp. 624, 627. 

°6 Ibid., Bk. II, Ch. xxi, sees. vii-x, pp. 534-537. 
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Gentili emphasized the injustice of punishing a defeated state, even one 
which was fighting an unjust war, because most of the population would 
usually be innocent of wrong-doing. He notes many cases where punish- 
ment was visited upon the rulers—a practice supported in More’s Utopia, 
and one which Gentili thinks is superior, although reprehensible if the only 
fault of the ruler was losing the war. Gentili’s penetrating understanding, 
however, recognized that criminal liability should be individual not com- 
munal, psychological not sociological.?* 

Even war indemnities, traditionally taken by the victor to punish and 
deter the defeated as well as to compensate the victor, have come in prin- 
ciple to be regarded as reparations for losses resulting from violations of 
international law. This principle was finally accepted as a basis for the 
reparations imposed upon Germany in the Versailles Treaty, although Arti- 
cles 231 and 232 were so interpreted as to occasion a German opinion that 
they were designed as a punishment for ‘‘war guilt.’’** This conclusion 
would be more justified in respect to the reparations demands made upon 
the defeated Powers after World War II, although here again the theory 
was one of civil responsibility to repair the losses sustained by the victims 
of ageression.*® 

The most important step which has been taken toward eliminating guilt 
by association in international law has been the renewed recognition after 
World War II of human rights and of individual crimes under that law. 
The recognition of human rights places the alien in principle on a parity 
with the national and assures both of them due process of law and funda- 
mental freedoms. If the Universal Declaration of Human Rights, approved 
by the General Assembly of the United Nations in the autumn of 1948, 
were provided with adequate means for enforcement, guilt by association 
would be eliminated in both international law and municipal law.*° 


27 De Jure Belli (Carnegie Endowment for International Peace, 1933), Bk. III, Ch. 
villi, pp. 322-327. 

28 U. S. Department of State, The Treaty of Versailles and After (Denys P. Myers, 
ed., Washington, 1947), pp. 413 ff.; Bernard M. Baruch, The Making of the Reparation 
and Economie Sections of the Treaty (New York, 1920), pp. 19 ff. 

29 Treaty of Peace with Italy, Feb. 10, 1947, Art. 74, does not specify reasons for the 
reparations, but the clauses in the peace treaties with Bulgaria (Art. 21), Hungary (Art. 
23), Rumania (Art. 22), and Finland (Art. 23) state that reparations are to compensate 
the recipients for losses resulting from military operations and occupations of the payer. 
The report of the Potsdam Conference, Aug. 2, 1945, sec. IV, Reparations, recognized 
it as just that Germany ‘‘make compensation for damages’’ which she had caused to the 
allied nations. See also James F. Byrnes, Speaking Frankly (New York, 1947), pp. 
26-29, 136. 

80 This Declaration forbids distinction in rights because of race, color, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status, or because of the political, jurisdictional, or international status of the country 
or territory to which a person belongs (Art. 2); assures equal protection of the laws to 
all (Art. 7); requires presumption of innocence until found guilty, and fair trial in 


‘ 
I 
bi 
q 


EDITORIAL COMMENT 753 


The concept of individual crimes against international law has been long 
recognized and has been applied not only to piracy, banditry, filibustering 
and other acts of violence dangerous to the community of nations,** but also 
to acts of members of governments initiating unjust war. Grotius and 
Gentili recognized the propriety of punishing such rulers unless there were 


extenuating circumstanees,** and history records a number of cases where 


such punishment was visited.** The excessive development of the concep- 
tion of national sovereignty during the nineteenth century tended to sup- 
port the assumption that individuals committing crime under the authority 
of the state were personally immune, although individual criminal liability 
for breaches of the law of war and for piracy were always recognized and 
applied. This claim to immunity was repudiated in the provisions of the 
Treaty of Versailles, providing for trial of the Kaiser, and by the German 
Court at Leipzig in the trial of certain war criminals. The war crimes trials 
after World War II marked important progress toward the general recog- 
nition that the crime of aggressive war should not be attributed to the 
state but to the individuals who initiate or plan it. It has not been suffi- 
ciently emphasized that in principle the Nuremberg trial, in addition to 
declaring Goering and other high German officials guilty, implied that 
Germany itself was not criminally guilty. ‘‘Crimes against international 
law,’’ said the Nuremberg Tribunal, ‘‘are committed by men, not by ab- 
stract entities.’’ 

It is true that the argument presented by the British prosecution sug- 
gested that the guilt of the defendants flowed from accessoryship in the 
cuilt of Germany.** But the argument presented by the American prosecu- 
tion ** and accepted by the Tribunal was that the accused individuals and 
not the ‘‘abstraet entity,’’ Germany, were guilty of offenses against the law 
of nations, and that they could not acquire immunity through the claim that 


criminal trials; forbids criminal liability under ex post facto laws (Art. 11); and guar- 
antees freedom of opinion and expression (Art. 19) and the right of peaceful assembly 
and association (Art. 20). United Nations Bulletin, Jan. 1, 1949, Vol. 6, p. 6; this 
JOURNAL, Supp., Vol. 43 (1949), p. 127. 

81Q. Wright, ‘‘War Criminals,’’ this JouRNAL, Vol. 39 (April, 1945), pp. 275-285; 
‘‘The Law of the Nuremberg Trial,’’ ibid., Vol. 41 (Jan., 1947), pp. 55-58. The con- 
stitutional authority of Congress to define and punish offenses against the law of nations 
assumes the existence of such offenses in customary or conventional international law. 
U. 8. v. Arjona, 120 U. S. 479 (1887). 

32 Grotius, op. cit., Bk. II, Ch. xx, sec. xxxviii; Bk. III, Ch. xi, sees. v ff., pp. 502 ff., 
729 ff.; Gentili, op. cit., Ch. viii, p. 323. 

33 Grotius and Gentili cite a number of cases (above, note 32). See also Albert Levy, 
‘‘Criminal Responsibility of Individuals and International Law,’’ University of Chicago 
Law Review, Vol. 12 (1945), p. 319, and Q. Wright, ‘‘ The Law of the Nuremberg Trial,’’ 
this JournaL, Vol. 41 (Jan., 1947), p. 63. 

34 Trial of Major War Criminals before the International Military Tribunal (Nurem- 
berg, 1947), Vol. 1, p. 223. 

35 Ibid., Vol. 3, pp. 104-105. 
86 Ibid., Vol. 2, pp. 146-150. 
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they were acting in pursuance of the authority of Germany. That country 
had given up its power to confer such an immunity by assuming obligations 
not to resort to war. 


The solemn renunciation of war as an instrument of national policy 
necessarily involves the proposition that such a war is illegal in inter- 
national law; and that those who plan and wage such a war with its 
inevitable and terrible consequences are committing a crime in so 
doing. . . . The principle of international law, which under certain cir- 
cumstances, protects the representatives of a state, can not be applied 
to acts which are condemned as criminal by international law. . 
Individuals have international duties which transcend the national 
obligations of obedience imposed by the individual state. He who vio- 
lates the laws of war cannot obtain immunity while acting in pursuance 
of the authority of the state if the state in authorizing action moves 
outside its competence under international law.*? 


It has also been suggested that the Nuremberg Charter, in authorizing the 
Tribunal to declare organizations criminal, thus creating a presumption of 
criminality against all the members of such organizations, accepted the 
concept of guilt by association. However, in its interpretation of this provi- 
sion, the Tribunal limited the liability flowing from a finding that an organi- 
zation was criminal to those who were voluntary members of the organi- 
zation aware of its criminal purposes at the time the organization was 
engaging in criminal acts. An individual defendant was assured an oppor- 
tunity to defend himself on all of these points. With this interpretation the 
concept of criminal organization was identified with that of conspiracy. No 
individual could be found guilty unless, in intention or aet, he participated 
in a criminal conspiracy.*® 

It is believed that international law is developing away from its primitive 
status in giving clear recognition to the distinction between criminal and 
eivil liability and in confining the former to individuals. This distinction 
appears to involve four points: in criminal liability the plaintiff is always 
the jural community of which the defendant is a member, while in civil 
liability the plaintiff may be any individual, group, or jural community 
which has been injured. In criminal liability, the interest of the plaintiff 
is in the maintenance of law, while in civil liability that interest is repara- 
tion for loss. In eriminal liability, the defendant should always be an indi- 
vidual, while in civil liability, the defendant may be an individual, a group 
or even the jural community itself. In criminal liability the basis for li- 
ability is a psychological condition manifesting defiance of law, while in civil 
liability it is a sociological condition, manifesting reasonableness in the 


37 Ibid., Vol. 1, pp. 220, 223. 

38 Tbid., Vol. 1, p. 256. The Tribunal pointed out that on this matter it exercised judi- 
cial discretion ‘‘in accordance with well settled legal principles, one of the most impor- 
tant of which is that criminal guilt is personal and that mass punishment should be 
avoided.’’ 
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apportionment of loss.*® While the concept of fault may manifest both 
criminal defiance of law or civil duty to repair damages, the concept differs 
in the two cases. Fault determining criminal liability is a psychological 
term implying a state of mind, while fault determining civil liability is an 
artificial attribution which may consider psychic intention or negligence but 
may indicate only social convenience sometimes not deserving the name of 
fault. With this conception, state liability can only be a civil liability and 
so should only imply a duty to make reparation.*° 

There is still much to be done before international law frees itself from 
primitive ideas of guilt by association. Aliens and alien enemies will con- 
tinue to be denied human rights, and persons will continue to be found liable 
because of association with states or other groups, classes, or ideologies which 
are deemed reprehensible or dangerous. Wars, reprisals and sanctions with 
punitive intent will continue to be launched against states to the injury of 
all their inhabitants (innocent as well as guilty) on the theory that the 
state is guilty.‘ These conditions cannot be entirely eliminated so long as 
states are obliged to depend primarily on their solidarity and capacity to 
defend themselves for continued existence. In principle, however, inter- 
national law is advancing toward a civilized system that holds only indi- 
viduals capable of crime and deduces criminal liability only from evidence 
that an individual committed criminal acts with criminal intent. Toward 
this progress the Universal Declaration of Human Rights and the war crimes 
trials have made a major contribution. Continuance of this progress will 
depend upon the success of the United Nations and its specialized agencies 
in ‘‘establishing conditions under which justice and respect for the obli- 
gations arising from treaties and other sources of international law can be 
maintained.’’ *? 

WRIGHT 


*9 See Salmond, op. cit., p. 394, who, however, distinguishes not only civil from criminal 
liability, but also remedial from penal liability in view of the occasional imposition of 
punitive damages or ‘‘ penal liability’’ in civil proceedings. 

40 Harvard Research Draft Convention on Responsibility of States, Art. 1, this Jour- 
NAL, Supp., Vol. 23 (1929), p. 140; Marjorie Whiteman, Damages in International Law 
(Washington, 1937), Vol. 1, pp. 710 ff.; Vol’3, p. 1874; Wharton, Criminal Law, sec. 91; 
M. O. Hudson, International Tribunals (Washington, 1944), p. 180; Wright, A Study of 
War, pp. 911-915. 

41 Grotius justified war to punish a criminal state (above, note 26), and the system of 
sanctions provided in the League of Nations Covenant (Art. 16) was cited by the British 
prosecution in the Nuremberg trial as a recognition that states might be penally liable. 
Elsewhere this sanctioning procedure has been interpreted as preventive rather than as 
penal. The sanctions provisions of the United Nations Charter have ‘‘the object of 
maintaining or restoring international peace and security’’ and emphasize preventive 
action (see Art. 40). They also permit the target of police action to be a government 
or individuals rather than the state as such (see Arts. 39, 41, 42). See also Wright, A 
Study of War, pp. 911-915, 939-944, 1071-1074. 

*2 United Nations Charter, Preamble. 
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THE UNITED NATIONS, 1945-1949 


When the Charter of the United Nations was being prepared, drafted 
and signed, and put into operation, in 1944-1945, numerous comments were 
made in this JOURNAL upon its character, especially in comparison with the 
League of Nations Covenant, and upon the prospects of effective operation 
for the Organization set up by it... Now that that Organization has been 
in operation for four years it may be quite appropriate to reéxamine the 
situation and try to draw some tentative conclusions on the main points in- 
volved. It does not appear that any striking changes in the system are 
imminent or are planned,’ but this should make an interim appraisal all the 
more normal. 

It hardly needs to be said that the more extreme predictions, of one 
type and its opposite, by critics of the Dumbarton Oaks Proposals and the 
Charter—which constituted a great advance over the Proposals—have not 
been borne out by events. The United Nations has not proven to be either 
an all-powerful Great Power tyranny or a completely ineffectual hodge- 
podge. Only a somewhat detailed analysis will show just what has been the 
outcome and why. 

To summarize briefly,’ it may be said first that the United Nations, in- 
cluding here the Specialized Agencies, has enjoyed a large measure of suc- 
cess (though somewhat inconclusive in character) in the field of economic 
and social problems, has dealt rather successfully with a considerable num- 
ber of what may be described as territorial controversies, and has progressed 
rather satisfactorily on the plane of administrative organization and pro- 
cedure. It must be immediately added that with respect to non-territorial 
political problems, such as atomic energy control and security, and with 
respect to crucial constitutional issues such as the veto and revision of the 
Charter, almost complete failure has attended the efforts made in these four 
years. In the development of international law and judicial settlement, of 
special interest to readers of this JouRNAL, it can be said that the Inter- 
national Court of Justice and the International Law Commission constitute 
splendid agencies for the purpose, splendidly supported by the Legal De- 
partment of the Secretariat, but that the Member States have been some- 
what cool toward this aspect of United Nations activity. 

The comparison with the experience of the League of Nations during 
its first four years is almost too obvious to need statement. The League 
in its first four years also developed rapidly in structure and administra- 
tion, settled a lot of territorial disputes, and expanded hugely in economic 
and social fields. It also had little or no success with major political and 


1 This JouRNAL, Vol. 39 (1945), pp. 45, 95, 101, 103, 318, 541, 546, ete. 

2 But see forthcoming Proposals for Reform of the United Nations, by Clyde Eagleton 
(Foreign Policy Association, 1949). 

3 For fuller detailed descriptions see article by present writer in World Affairs, Vol. 
112, No. 3 (Fall, 1949), p. 70: ‘‘The United Nations Four Years Old.’’ 


Spi 
un 


I 

t 

I 
p 
u 

re 
th 
G 
da 
ess 
me 
Po 
Po 


EDITORIAL COMMENT 757 


constitutional issues and was the scene of much hesitation over any ju- 
ridical treatment of international life. The parallelism is so striking that 
we cannot help asking for the underlying causes. Incidentally it probably 
can be said that the United Nations has, in spite of the much more difficult 
period in which it has been operating, probably been more successful than 
the League in its first four years, as well in matters where both enjoyed 
relative success as in matters where both relatively failed. 

Of course the reasons for relative success and failure on the part of the 
United Nations in the different fields mentioned are not very obscure. Some 
degree of achievement, a seemingly great degree, is not too difficult in 
economic and social matters; this does not mean necessarily that these 
matters present no difficulties whatever or are totally unimportant. Terri- 
torial disputes simply must be settled to avoid or terminate war or hostili- 
ties. Administrative matters—budget, personnel—both must be settled 
and also ean be settled with less difficulty than some other things. It is 
the crucial constitutional and political problems which come nearest to 
being insoluble. How important they are depends upon an estimate of 
their urgency; in one sense they are the most fundamental issues with 
which the United Nations has to deal, but if there is no real danger of early 
war or collapse of the effort at codperation under United Nations auspices, 
much, if not all, of the other activity can go on in spite of failure to solve 
the problems of the veto, international police, atomic energy, or revision. 

It will be remembered that the cardinal principle on which the framers 
of the Charter proceeded at San Francisco was that of agreement among 
the Great Powers, indeed unanimity among the Great Powers. It was 
argued that nothing could be accomplished by trying to make a Great 
Power do what it did not wish to do in any important matter. Of course 
this principle was not respected everywhere in the Charter, for at nu- 
merous points action may be taken by less than unanimity. It was also 
pointed out at the time that any expectation of continued and general 
unanimity among the Great Powers was too silly an hypothesis to be taken 
seriously for a moment, and the sequel has all too fully borne out the accu- 
racy of this criticism. Nevertheless, it would be a very superficial over- 
simplication to ascribe United Nations difficulties in the major issues to 
the Great Power veto alone or even solely to arbitrary disunity among the 
Great Powers. 

The fact is that both on a quantitative and a qualitative level the present- 
day world state system—if that term can be used for a situation in itself 
essentially amorphous if not chaotic—is very unfavorable for the develop- 
ment of international organization. Two Super-Powers (or one Super- 
Power and an unknown quantity) are surrounded by five superannuated 
Powers and a large number of miscellany. At least two very sharp politico- 
spiritual dogmas are involved in bitter conflict, to the accompaniment of an 
uncertain obligato from another mystique which, while somewhat uncertain, 
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is nevertheless very lively and happens to be espoused by the one unmis- 
takable Super-Power. No wonder the United Nations has had difficulty 
in dealing with its more serious problems, or, more simply, no wonder the 
(‘nited Nations Members have difficulty in agreeing and codperating! 

But again the conclusion seems to be imposed by the circumstances: 
there is nothing to do but struggle on along the lines laid down. Any at- 
tempt to remedy the situation by conferring on the United Nations drastic 
powers of legislation and enforcement is totally excluded as a possibility 
and is undesirable to boot. Any establishment of a powerful organization 
among states willing to accept it, allowing the dissenting sisters to go their 
own way, would be disastrous, and probably unacceptable to the United 
States itself. Any simple abandonment of efforts at organized interna- 
tional codperation—the United Nations—is unthinkable in absence of some- 
thing better. It may be possible to improve the United Nations bit by bit 
and gradually. To repeat, things are certainly in better shape under the 
United Nations in October, 1949, than they were under the League in De- 
eember, 1923. Devotees of international law and order, of international 
peace and progress, have no cause for exaggerated satisfaction on the fourth 
birthday of the United Nations; they would by no means be justified in 
giving way to despair. 

PirMAN B. Porrer 


FIRST SESSION OF THE INTERNATIONAL LAW COMMISSION 


The International Law Commission was created by General Assembly 


Resolution 174 (II), of November 21, 1947. Its fifteen members were 
elected on November 3, 1948, through the same procedure employed for 
election of judges of the International Court of Justice, as follows: ? 


Ricardo J. Alfaro 
Gilberto Amado 
James Leslie Brierly 
Roberto Cordova 
J.P. A. Francois 
Shuhsi Hsu 


(Panama) 

(Brazil) 

(United Kingdom) 
(Mexico) 
(Netherlands ) 
(China) 


Manley O. Hudson 

Faris Bey el-Khoury 
Vladimir M. Koretsky 
Sir Benegal Narsing Rau 
A. E. F. Sandstrém 
Georges Scelle 

Jean Spiropoulos 

M. Yepes 

Jaroslav Zourek 


(United States) 
(Syria) 
(U.S.S.R.) 
(India) 
(Sweden) 
(France) 
(Greece ) 
(Colombia) 
(Czechoslovakia ) 


1 The nationality of each member is here given for convenience; members of the 
International Law Commission are not chosen by, nor do they take instructions from, 
their respective states. 
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The first session met at Lake Suecess, April 12—June 9, 1949, with all 
members present except Mr. el-Khoury and Mr. Zourek. Judge Manley 
O. Hudson was elected Chairman; Professor Koretsky and Sir Benegal 
Rau became Vice Chairmen; Mr. Amado was chosen as Rapporteur. 
Officers are, according to United Nations procedure, to hold office for one 
year. Dr. Yuen-li Liang, Director of the Division for the Development 
and Codification of International Law of the Secretariat, serves as Secre- 
tary for the Commission. 

A provisional agenda, as well as several documents,” had been prepared 
by the Secretariat. Upon this agenda, the first item was ‘‘Planning for 
the codification of international law: survey of international law with a 
view to selecting topics for codification.’’ The next three items were 
topics referred to the Commission by the General Assembly: rights and 
duties of states; Niirnberg principles and draft code of offenses against 
the peace and security of mankind; an international judicial organ for 
genocide and other crimes. Two other items dealt with ways and means 
of making customary law more available, and with codperation with other 
bodies. 

While it was recognized that the topics referred by the General Assembly 
should be taken up promptly, the Commission thought that its first task 
was the first agenda item. In the discussion as to the powers and functions 
of the Commission, Professor Koretsky argued that, since the Commission 
is a subsidiary body of the General Assembly, any tasks which the former 
body undertakes must be approved by the latter; consequently, topics 
selected for codification must be approved by the General Assembly before 
the Commission could begin work on those topies. This argument was 
based upon Article 18 of the Statute of the Commission, which says that 
‘‘when the Commission considers that the codification of a particular topic 
is necessary or desirable, it shall submit its recommendations to the Gen- 
eral Assembly.’’* Others maintained that this phrase meant that recom- 
mendations were to be made to the General Assembly only after the work 
of codification had been done, and that it was not necessary to consult the 
Assembly as to whether each topie was acceptable. The latter view pre- 
vailed, by a vote of ten to three. 

Discussion then proceeded upon the basis of the ‘‘Survey of Inter- 
national Law in relation to the Work of Codification of the International 
Law Commission,’’ one of the Secretariat documents.‘ The Secretariat 
was asked to draw from Parts I and II of the Survey an outline of discus- 
sion as to the character of the work and the methods to be followed; and 
from Part II a list of topics from which selection could be made for codifica- 


2 The preparatory documents issued by the Secretariat were described in this JOURNAL, 
Vol. 43 (1949), pp. 325-328. 

3 The Statute of the Commission is U. N. Doe. A/CN.4/4. 

4U. N. Doe. A/CN.4/1/Rev.1. See book review below, p. 829. 
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tion. It was agreed that it was undesirable at this stage to undertake a 
complete code of international law, and that it was preferable to select a 
few individual topics upon which the Commission could proceed to work. 
The Commission therefore has no general plan of work laid down for the 
future. Likewise, no decision was taken as to more precise definition of 
the words ‘‘codification’’ and ‘‘development,’’ and the approach to its 
work remains open and flexible. 

From the list of topics prepared,°® a provisional list of fourteen was ac- 
cepted, it being understood that additions or deletions might be made later. 
The majority of the Commission opposed consideration of the laws of war 
since it might imply that the United Nations was not able to prevent a war. 
Professor Scelle thought that the law of war should now be written in 
terms of an international police force and in this sense that it should be 
one of the first preoccupations of the Commission. From the fourteen 
above mentioned, three topics were selected for first study, and rapporteurs 
chosen for each, as follows: The Law of Treaties, James L. Brierly; Arbi- 
tral Procedure, Georges Scelle; Régime of the High Seas, J. P. A. Francois. 

The topics referred from the General Assembly were taken up next, and 
one may read between the lines a feeling of unhappiness on the part of 
some members because of the necessity for dealing separately with these 
subjects. The Draft Declaration on the Rights and Duties of States which 
had earlier been presented by Panama to the General Assembly * was the 


basis of a discussion extending over many meetings. The Panama draft 
was reduced from twenty-four to fourteen articles, after much debate over 
such matters as the definition of ‘‘State,’’ and the right of a state to exist 
or to have its existence recognized by other states. The draft adopted was 
one of general principles, the application of which would have to be worked 
out in more detail. The key provision, from the viewpoint of the Com- 
mission, is Article 14, which says: 


Every State has the duty to conduct its relations with other States 
in accordance with international law and with the principle that the 
sovereignty of each State is subject to the supremacy of international 
law. 


The Draft Declaration on Rights and Duties of States as a whole was 
adopted by a vote of eleven to two; ® and, since it was regarded as a special 
assignment from the General Assembly and not subject to the usual pro- 


5U. N. Doc. A/CN.4/W.3; also found in the Report of the Commission, A/CN.4/13. 

6U. N. Doc. A/CN.4/SR.6, p. 12. 

7U. N. Doc. A/285; Assembly Resolution 178 (II). The debate is found in U. N. 
Docs. A/CN.4/SR/6-16, and 19-25. 

8 The Declaration as adopted may be found in the Report of the Commission, U. N. 
Doe. A/CN.4/13. At p. 18 of this document are summarized the reasons given by Mr. 
Hudson and Mr. Koretsky for their negative votes. 
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cedure, it was submitted to that body for decision as to whether it should 
be transmitted to Member States. 

The third item of the agenda, drawn from Assembly Resolution 177 (II), 
was in two parts. The Commission was instructed to ‘‘formulate the 
principles of international law recognized in the Charter of the Nuremberg 
Tribunal and in the judgment of the Tribunal.’’ Did these principles 
constitute principles of international law? And should the Commission 
attempt to formulate the general principles of law which underlie the 
Nuremberg Tribunal and Charter? The majority felt that it was not 
necessary for the Commission to answer either of these questions. A 
subeommittee consisting of Mr. Francois, Mr. Sandstrém and Mr. Spi- 
ropoulos prepared a draft formulation of the Niirnberg principles.® At 
this point, however, it was observed that these principles were so closely 
related to the other task stated in the Assembly resolution (draft code of 
offenses against the peace and security of mankind) that they should be 
considered together. Mr. Spiropoulos was therefore invited to serve as 
rapporteur, and to report to the second session of the Commission both a 
formulation of the Niirnberg principles and a draft code of offenses. 
Similarly, with regard to the fourth item on the agenda, ‘‘the desirability 
and possibility of establishing an international judicial organ for the trial 
of persons charged with genocide or other crimes,’’ Mr. Alfaro and Mr. 
Sandstrém were asked to prepare a report for the second session of the 
Commission. 

The Secretariat had prepared a volume upon the fifth item of the 
agenda, based upon Article 24 of the Statute of the Commission, entitled 
‘Ways and Means for making the Evidence of Customary International 
Law More Readily Available.’’*° Discussion centered around collection 
and publication of documents concerning state practice and of decisions 
of national and international courts and, perhaps, of texts of national 
legislation. The Chairman agreed to present a paper on this subject at 
the next session of the Commission. 

Finally, the matter of codperation with national and international 
bodies was briefly considered. Article 26 of the Statute of the Commission, 
it was decided, had in mind two separate categories, one of which was 
organizations which the Commission might wish to consult, the other being 
organizations to which the documents might be supplied. The Secretariat 
agreed to continue to build up these lists so that national organizations 
of all Members would be included in them." 


®See U. N. Does. A/CN.4/W.6 and A/CN.4/W.12. The Secretariat had prepared a 
document (A/CN.4/5) entitled ‘‘The Charter and Judgment of the Niirnberg Tribunal: 
History and Analysis.’’ 

10U. N. Doe. A/CN.4/6. See book review below, p. 834. 

11 See U. N. Doc. A/CN.4/8. 
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It was agreed that the next meeting of the International Law Commis- 
sion would be held in Geneva at the end of May, 1950. 

The first session of the International Law Commission was a hard-work- 
ing body, which, as its Report says, covered the items of its agenda. That 
it was able to do this much was largely due to the driving power—some- 
times regarded as exerted too heavily—of its Chairman. Some of these 
items, or parts of them, were carried over to the next session, but this was 
inevitable. It would have been impossible, for example, to deal with the 
various topies of international criminal law and jurisdiction on which 
preparatory work had not been done (except for the Niirnberg principles). 

It can be argued that insufficient study was given to Article 18 of the 
Statute, calling for systematic planning for codification of the whole field 
of international law, and that the three subjects for work were somewhat 
arbitrarily chosen. But it must be observed that the Commission is not 
established in such a way as to enable it to make a wide and continuous 
study. It is not a body remaining in continuous session with a Secretariat 
staff at hand to assist in its work. Its members take time out from their 
regular occupations, depriving themselves of an income otherwise obtain- 
able, granted no salary, and receiving an expense account per day less 
than American lawyers of equal caliber charge for one hour of work. Its 
rapporteurs are widely scattered, and must prepare working papers, each 
of which is a potential code of international law, with no assistance further 
than that which can be given at a distance by an overworked Secretariat. 
Consideration must be given to these papers in annual meetings which 
cannot well last longer than two months each, since this is all the time its 
members can spare from the business of making a livelihood. Under the 
circumstances, the achievements of the first session of the International 
Law Commission, though not remarkable, were decidedly commendable. 

CLYDE EAGLETON 


REBUS SIC STANTIBUS BEFORE THE SECURITY COUNCIL: THE ANGLO-EGYPTIAN QUESTION 


On July 8, 1947, the Prime Minister of Egypt, Nokrashy Pasha, alleging, 
inter alia, that the presence of United Kingdom troops in Egypt ‘‘ without 
its free consent’’ constituted ‘‘an infringement of the fundamental prin- 
ciple of sovereign equality, and is therefore contrary to the letter and spirit 
of the United Nations Charter’’ and that the Anglo-Egyptian Treaty of 
August 26, 1936, ‘‘cannot bind Egypt any longer, having outlived its pur- 
poses, besides being inconsistent with the Charter,’’ brought the ‘‘dispute”’ 
before the United Nations Security Council under Articles 35 and 37 of the 
Charter and requested the Security Council 


to direct: 
(a) the total and immediate evacuation of British troops from Egypt 
including the Sudan; 

1173 L.N.T.S. 401; this JouRNAL, Supp., Vol. 31 (1937), p. 77. 
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(b) the termination of the present administrative regime in the 
Sudan.’ 

Although, in presenting his case orally before the Security Council, 
Nokrashy Pasha stated ‘‘I shall not argue the juridical position of the 1936 
Treaty. . . . Whatever may have been the purport of international law in 
the past, we now have the Charter... ,’’* he felt it incumbent upon him to 
demonstrate the legal invalidity of a treaty by which Egypt had consented 
to the presence of British troops in Egypt. The Anglo-Egyptian Treaty of 
1936, he argued, ‘‘had been negotiated under international conditions that 
no longer existed’’; Egypt had signed this agreement with the understand- 
ing that its provisions were ‘‘of a purely temporary nature’’; ‘‘despite the 
time limits provided for, the Treaty was a temporary expedient’’; the war 
of 1939 ‘‘was the implicit term’’ to restrictions on Egyptian sovereignty 
contained in the Treaty and ‘‘no one ean seriously claim that the restric- 
tions . . . were intended to continue after the war.’’* The Treaty of 1936 
had therefore ‘‘outlived its purpose’’; it was obsolescent,® obsolete,® mori- 
bund,’ dead,* disintegrated,’ ‘‘an anachronism, its political and moral 
force has been spent’’; ‘‘it survives only as a menace to peace and secur- 
ity’’; ?° it had lost its vitality,” its viability ; it ‘‘stalks today as a phantom; 
it persists only as a relic of bygone bueecaneer days, which the world is 
trying to forget,’’ and ‘‘has fallen by its own weight into a state of desue- 
tude.’’ 

Despite his insistence that Egypt had ‘‘not once alluded’’ to ‘‘ various 
principles of international law, such as the principles of pacta sunt ser- 
vanda and of rebus sic stantibus,’’ but had urged the Security Council not 
to be ‘‘stymied by the legal commitments of the parties, which are not in- 
frequently relied upon to justify inertia in the face of stale evils,’’ ** 
Nokrashy Pasha had recourse to various legal arguments. Only by name 
did he refrain from invoking rebus sic stantibus: the arguments marshaled 
above are all implicitly based upon the assumption of such a doctrine of 
international law. Moreover, the Egyptian representative presented other 


99 66 


2U. N. Doe. 8/410, July 11, 1947; Security Council, Official Records, 2d Year, No. 
59, p. 1343. 

3 Security Council, Official Records, 24 Year, No. 70, 175th meeting, Aug. 5, 1947, 
p. 1753. See also id., No. 73, p. 1861; No. 86, pp. 2292 ff. 

4Id., No. 70, pp. 1747, 1752-1753. 

5Id., No. 

6Id., No. 

7Id., No. 

8 Id., No. 75 

97d., No. 

10 Id., No. 7 

11Id., No. 75, p. 

12 Id., No. 86, p. 2292. 

13 Security Council, Official Records, 2d Year, No. 73, p. 1861. 
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arguments based upon the alleged invalidity of the Treaty: ‘‘the Treaty 
of 1936 does not express our free consent’’ (in 1947) ; nor was that consent 
freely expressed in 1936: 


Egypt was not a free party in concluding the Treaty of 1936. First 
of all, its territory was occupied at the time by United Kingdom troops. 
Seeondly, the Government of the United Kingdom left no doubt in the 
minds of the Egyptian plenipotentiaries as to the consequences of their 
failure to agree to the United Kingdom demands."* 
The Treaty of 1936 was also alleged to be in conflict with a prior treaty (the 
Suez Canal Convention of October 29, 1888) and with a later treaty (the 
United Nations Charter, in particular, Article 103).° 

However, the arguments which Egypt preferred to stress were of a dif- 
ferent nature: The maintenance of British military bases in Egypt in- 
fringed Egypt’s sovereignty and independence and conflicted with the 
‘sovereign equality’’ principle of the United Nations Charter—a provision 
which, to employ a classic Arab saying, ‘‘makes the Members as equal as 
the teeth of a comb’’;** Egypt placed her reliance on the Charter; the 
‘‘higher mission’’ of the Security Council is not ‘‘to adjudicate on the legal 
rights of the parties’? but to preserve peace and security; ** ‘‘its preoccu- 
pation is with political realities’’;+® ‘‘no legalistic considerations,’’ ‘‘no 
obsolete treaty’ should ‘‘obstruct the Council’s fulfillment of its high mis- 
sion’’; '* ‘‘between the 1936 Treaty and the Charter, we have chosen the 
Charter’’; °° Egypt expected deliverance from the chains of history ; ** ‘‘the 
imperialist legend must come to an end.’’ *? 

For the United Kingdom, Sir Alexander Cadogan replied that ‘‘the prin- 
ciple pacta sunt servanda is perhaps the most fundamental principle of 
international law and one on which, after all, the Charter itself depends”’; 
to characterize the Anglo-Egyptian Treaty of 1936 as a ‘‘temporary ex- 
pedient’’ seemed ‘‘a curious phrase to apply to a treaty duly signed and 
ratified’’; if the Treaty of 1936 is valid, the only course open to the Se- 
curity Council is to recognize this fact and remove the matter from the 
agenda. No aspect of the case was a threat to international peace and 
security, unless, indeed, ‘‘Egypt itself was contemplating measures threat- 
ening peace and security instead of accepting the provisions of a treaty 
which was binding on it.’’** The ‘‘one real issue before the Security 


14Id., No. 70, p. 1755. 
15 Id., pp. 1755-1757. 

16 Id., pp. 1747, 1753. 

17 Id., No. 73, p. 1861. 
18 Id., No. 86, p. 2293. 
19 Id., No. 75, p. 1961. 
20 Td. 


21 Id., No. 82, p. 2164. 
22 Id., No. 73, p. 1873. 
23 Id., No. 70, p. 1772. Cf. id., No. 75, p. 1954. 
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Council, namely the validity of the 1936 Treaty,’’ was a legal question ** 
and this legal point ‘‘is at the foundation of the whole Egyptian case.’’ *° 

Despite professions to the contrary, Sir Alexander Cadogan continued, 
the Egyptian argument ‘‘would appear to be an appeal to the doctrine 
rebus sic stantibus.’’*®> However, 


the extent to which treaties can be held to be invalid on rebus sic 
stantibus grounds, otherwise than by agreement between the parties 
themselves, is certainly very limited as well as being controversial. 
There is no decision of an international tribunal where this doctrine 
has been applied in any remotely similar case, and the constant practice 
of States has been to insist on the doctrine that a treaty can only be re- 
vised or modified by the consent of the parties. The argument against 
the Treaty of 1936 on rebus sic stantibus lines would seem to have no 
legal foundation whatsoever.*' 


‘ 


One of the fundamental principles of the Charter ‘‘is that international 
disputes are to be settled in accordance with international law and justice.”’ 
The ‘‘Security Council cannot, consistently with its duty under the Charter, 
override treaty rights.’’ If the Council agreed with Nokrashy Pasha, 
‘‘then it is possible for any State to get rid of its treaty obligations on the 
ground that it dislikes them sufficiently to be prepared to endanger peace 
rather than accept them.’’ *° 

The British representative then examined the Egyptian contention that 


the presence of foreign troops within the territory of a Member . 

in time of peace and without its free consent, constitutes an offense 
to its dignity, a hindrance to its normal development, as well as an 
infringement of the fundamental principle of sovereign equality, and 
is therefore contrary to the letter and spirit of the United Nations 
Charter and to the Resolution adopted unanimously by the General 
Assembly on December 14, 1946.79 


The relevant portion of that Resolution read: ‘‘The General Assembly 
. . . Recommends the Members to undertake . . . the withdrawal without 
delay of their armed forces stationed in the territories of Members without 
their consent freely and publicly expressed in treaties or agreements con- 
sistent with the Charter and not contradicting international agreements.’’ *° 


24 Id., No. 70, p. 1773. Cf. id., No. 73, p. 1897; No. 75, p. 1954. 

25 Id., No. 84, p. 2252. 

26 Id., No. 70, p. 1773. 

27 Security Council, Official Records, 2d Year, pp. 1778-1779. The Egyptian argu- 
ment based on ‘‘changed conditions’’—that the Treaty had ‘‘outlived its purposes’ ’— 
was countered by Sir Alexander with a denial that political conditions had changed 
sufficiently to render agreements for mutual assistance unnecessary, as witness the 
Treaty of Dunkirk between the United Kingdom and France and the Anglo-Soviet 
Treaty. Id., pp. 1776, 1778. 

28 Id., No. 75, p. 1955. 

29 Cf. U. N. Doc. 8/410, July 11, 1947, cited above, footnote 2. 

30 General Assembly Resolution No. 41 (I), U. N. Doe. A/64/Add. 1, p. 66. 
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The Anglo-Egyptian Treaty of 1936 was such a treaty, said the British 
representative : it had been freely consented to by the Egyptian Parliament 
by a vote of 203 to 11 and the then Prime Minister of Egypt had informed 
the Egyptian Chamber of Deputies: ‘‘This alliance, gentlemen, has been 
concluded on a footing of real equality.’’*! Treaties or agreements by 
which the United States enjoys the right to station troops in British, 
Panamanian or Philippine territory—and these examples are not exhaustive 
—indicate that there is no violation of the Charter, ‘‘no infringement of 
the principle of sovereign equality in the fact that one State, by virtue of 
a treaty, stations forces in the territory of another in peacetime.’’*? Nor 
were agreements for mutual defense incompatible with the Charter.** 
During the discussion of the question by the Security Council, the 
Brazilian representative (M. Muniz) pointed out that, despite Nokrashy 
Pasha’s professions that Egypt was not basing her claim on juridical argu- 
ments, the Egyptian case was really based on an assertion of the invalidity 
of a treaty on grounds of duress and rebus sic stantibus.** ‘‘Tf the Se- 
curity Council were to accede to the request of the Egyptian Government, 
disregarding provisions of a treaty still in force, it might establish a danger- 
ous precedent, likely to subvert the principle of respect for treaty obliga- 
tions on which international society is based.’’*> However, the Egyptian 
Government very properly ‘‘did not take upon itself unilaterally the de- 
cision not to comply with a treaty which in its opinion had outlived its 
purpose,’’ but had ‘‘sought to settle the differences by direct negotiation 
with the United Kingdom.’’ The failure of those negotiations ** presented 
no immediate danger to peace. Where no urgent question of peace or 
security was involved, the Security Council should recommend the peaceful 
adjustment of conflicts by the traditional methods of international law. 
He therefore proposed that, without passing on the merits of the case, the 
Security Council recommend to the parties ‘‘to resume direct negotiations 
and, should such negotiations fail, to seek a solution of the dispute by other 
peaceful means of their own choice,’’ while keeping the Security Council 
informed.*’ The representative of Beligum (M. Nisot) suggested that the 
draft be amended so as to read: ‘‘. . . to seek a solution of the dispute by 
other peaceful means of their own choice, including the reference to the 


31 Seeurity Council, Official Records, 2d Year, No. 70, pp. 1780 ff. 

32 Id., p. 1782. 

33 Id., p. 1778. 

34 Id., No. 80, pp. 2106 ff. 

35 Id., p. 2108. 

36 Cf., Papers regarding the Negotiations for a Revision of the Anglo-Egyptian Treaty 
of 1936, United Kingdom, State Papers, 1946-47, XXVI, Egypt No. 2 (1947), Cmd. 
7179. 

37 Security Council, Official Records, 2d Year, No. 80, p. 2109. 
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International Court of Justice of disputes concerning the validity of the 
Treaty of 1936.’’ ** 

Colonel Hodgson (Australia), in supporting the Brazilian draft resolu- 
tion, observed that the Security Council ‘‘must be careful ... to do 
nothing which will undermine the sanctity of international obligations’’ 
or permit itself to be made ‘‘the instrument whereby any State could divest 
itself of an international obligation because the provisions of that obliga- 
tion were onerous or burdensome, on the plea that the consequences of the 
treaty gave rise to a threat to international peace and security.’’*® Mr. 
Lépez (Colombia) thought ‘‘the unilateral declaration that the Anglo- 
Egyptian Treaty of 1936, having outlived its purpose, and being, moreover, 
inconsistent with the Charter, cannot bind Egypt any longer, appears to 
us to strike at the root of the universally accepted principles of inter- 
national order.’’*® M. de la Tournelle (France) remarked that, although 
Egypt alleged the invalidity of a treaty, ‘‘no legal considerations have 
been invoked but only political ones; . . . such language and such reasons 
for withdrawing from obligations only just entered into were familiar to 
some of us in Europe between 1935 and 1941.’’*! For the United States, 
Mr. Johnson said: 


If a treaty which has not yet technically expired, which was valid at 
the time it was signed, and which still has a term to run, is an impedi- 
ment to international understanding, and if one side claims that it no 
longer possesses the vital element which produced it, there is no reason 
why that matter should not be referred to the International Court 
of Justice, and there is no reason why it should be expected that the 
International Court of Justice would necessarily take an entirely 
technical view.*? ; 

On the other hand, M. Faris El-Khouri (Syria), while admitting that 
‘fa treaty, according to international law, always continues in force unless 
it is repudiated or abolished in some legal way,’’ ** expressed his sympathy 
for the ‘‘national aspirations’’ of Egypt, observed that ‘‘the validity or 
non-validity of the Treaty in the face of the existing threat to peace, may 
be termed purely academic,’’ and denied that the dispute was a legal 
dispute suitable for the International Court of Justice, since that Court 
could only ‘‘be seized of disputes which are exclusively legal, but . . . has 
no jurisdiction in political disputes.’’** Mr. Gromyko (U.S.S.R.), stress- 
ing the point that since the Treaty of 1936 was concluded ‘‘conditions have 


38 Id., p. 2115. 

39 Id., No. 84, p. 2244. 

40 Id., No. 86, p. 2287. 

41 Id., p. 2290. 
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changed fundamentally’’ through the creation of the United Nations,* 
supported the Egyptian request and urged the United Nations to ‘‘extend 

. . a helping hand’’ to the ‘‘peoples who are trying to cast off the last 
shackles of colonial subjection.’’*® In similar vein, M. Katz-Suchy (Po- 
land), observing that conquest no longer conferred a valid title, thought 
the 1936 Treaty inconsistent with the changed conditions created by the 
United Nations Charter,*? and warned that ‘‘no resolution of this Council 
will be able to hinder”’ the ‘‘big movement’’ of peoples struggling to re- 
move the last fetters of colonial status.*® 

Nokrashy Pasha, insisting that the evacuation of British troops from 
Egypt and the Sudan must precede any resumption of direct negotiations, 
vigorously opposed the Brazilian draft resolution. When the Belgian 
amendment specifying a possible reference of questions concerning the 
validity of the 1936 Treaty to the International Court of Justice failed 
of adoption,*® the British also found the Brazilian resolution unsatisfactory 
in failing to endorse the validity of the 1936 Treaty. Although seven 
members of the Security Council accepted in principle the Brazilian reso- 
lution calling for a resumption of direct negotiations by the parties, the 
abstention of the Colombian representative on the formal vote was decisive: 
only six states voted for the draft resolution, which thus failed of adop- 
tion.°° Subsequent proposals by the Colombian and Chinese representa- 
tives also failed to secure seven votes, and on September 10, 1947, the 
Security Council adjourned further discussion of the question while tech- 
nically retaining it on the agenda.™ 

To the student of international law it is not surprising that Egypt pre- 
ferred not to rest her case on juridical arguments: she had no legal case. 
Had she taken the question before the International Court of Justice, that 
Court could only have concluded (1) that by Articles 8 and 11 of the 
Anglo-Egyptian Treaty of 1936, Egypt had authorized the British to 
station troops in certain portions of Egyptian territory and the Sudan; 
(2) that the Treaty was still in force; and (3) that it could lawfully be 
terminated only by agreement between the parties. 

Realizing the weakness of their legal case, the Egyptians sought to stress 
the political and emotional aspects of the question and, on the pretense 
that the dispute endangered the maintenance of international peace and 


45 Id., No. 80, p. 2110. 

46 Id., No. 86, p. 2285. 

47 Id., . 75, pp. 1964-1965. 

48 Id., No. 84, pp. 2250-2251. 

49 Only Australia, Belgium, France, and the United States voted for it, the others 
abstaining. Id., No. 86, pp. 2302-2303. 

50 Votes for: Australia, Belgium, Brazil, China, France, United States; vote against: 
Poland; abstentions: Colombia, Syria, U.S.S.R.; in accordance with Art. 27 of the 
Charter, the representative of the United Kingdom did not participate in the voting. 
Id., pp. 2304-2305. 

51 See id., Nos. 86, 87, 88. 
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security, sought release from the obligations of the Treaty before a political 
body. 

Several factors militated against their suecess. At San Francisco, the 
drafters of the Charter had deliberately refrained from conferring in 
express words the power of revising treaties upon any organ of the United 
Nations. If, conceivably, authority to revise or set aside treaty provisions 
might be exercised by the Security Council in maintaining international 
peace, the Security Council found no situation endangering peace in the 
Egyptian question. Although many members of the Security Council ex- 
pressed sympathy for the political aspirations of Egypt, the Security Coun- 
cil never seriously considered complying with the Egyptian request to 
direct the evacuation of British troops. The only draft resolutions con- 
sidered by the Council envisaged a settlement between the parties by direct 
negotiation. Despite some rather fanciful and specious arguments by 
which Egypt and her supporters sought, in effect if not in name, to demon- 
strate the existence and applicability of a doctrine of rebus sic stantibus, 
at no time was the Security Council prepared to deny the continuing 
validity of the treaty because of ‘‘changed conditions.”’ 

To the student of international politics the failure of the Security Coun- 
cil to agree upon any resolution in this ease may be more discouraging than 
it is to the student of international law. The latter may take comfort 
in the fact that the Security Council did nothing to undermine the legal 


obligation of treaties. Nevertheless, the political problem remains. The 


possible inertia °* of one of the parties ‘‘in the face of stale evils,’’ grounded 
as it is on legal right, suggests once again the need for more adequate inter- 
national procedures for dealing with problems of peaceful change and 
treaty revision. To leave the problem exclusively to the parties may place 
a premium on power. Hypothetically, the abuse of power by the stronger 
state may cause the other party to resort to violence. Conceivably, in such 
a case, the Security Council might direct a political settlement based in part 
upon a revision of treaty commitments. It would be wiser for the Se- 
eurity Council to forestall resort to violence by assuming responsibility 
for a reéxamination by the parties of their legal commitments and political 
aspirations under the general guidance of the Security Council. 
HERBERT W. Brices 


52 The Egyptians, in presenting their case to the Security Council, misrepresented 
British willingness to compromise. The 1946 negotiations between the United Kingdom 
and Egypt had led to the initialing of draft agreements by which Britain had renounced 
the 1936 Treaty of Alliance in favor of an agreement for mutual defense and had agreed 
‘‘that the complete evacuation of Egyptian territory (Egypt) by the British Forces 
shall be completed by 1st September, 1949.’’ The negotiations broke down and the 
draft agreements never came into force because the Egyptians refused to consider self- 
determination and possible independence for the Sudan, insisting that the Sudan was 
Egyptian. See Papers regarding the Negotiations for a Revision of the Anglo-Egyptian 
Treaty of 1936, Cmd. 7179, cited above. 


770 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


THE INTER-AMERICAN PEACE COMMITTEE 


Among the many measures taken by the American States, before the 
meeting of the Bogota Conference in 1948, to promote the pacific settle- 
ment of controversies, was a resolution of the Meeting of Foreign Ministers 
at Habana in 1940. The resolution, entitled ‘‘The Peaceful Solution of 
Conflicts,’? recommended to the Governing Board of the Pan American 
Union the organization of a committee composed of five countries which 
should have the duty of ‘‘keeping constant vigilance to insure that States 
between which any dispute exists or may arise, of any nature whatsoever, 
may solve it as quickly as possible’’; and to that end the committee was 
further authorized to suggest measures and steps which might be conducive 
to a settlement, without prejudice, however, to methods adopted by the 
parties or procedures they might agree upon. 

The functions assigned to the new committee were of a highly practical 
character and the resolution should have proved a useful supplement to 
existing inter-American agreements for the pacific settlement of disputes. 
Curiously enough, eight years passed before the committee was organized. 
In the meantime the Conference of Bogota had met and adopted a formal 
Treaty on Pacific Settlement, codrdinating and replacing existing treaties 
and conventions, but overlooking the Habana resolution of 1940 and mak- 
ing no provision for the special functions contemplated in the resolution. 

It was not until July, 1948, that the Dominican Republic called upon the 
Council of the Organization of American States, as successor to the Gov- 
erning Board of the Pan American Union, to request the countries repre- 
sented on the Habana committee to appoint their respective delegates so 
that the committee might assist in settling the controversy that had arisen 
between the Dominican Republic and Cuba. The committee, known first 
as the ‘‘Commission on Methods for the Peaceful Solution of Conflicts’’ or 
the ‘‘Committee of Five,’’ succeeded in bringing the parties together and 
in getting them to agree upon a formula for the solution of the problem by 
direct negotiations. 

Some six months later, on February 16, 1949, the Government of Haiti 
submitted a case before the Council of the Organization of American States 
alleging that the Dominican Republic was permitting the use of its terri- 
tory for attacks by radio broadcast against the Haitian Government, which 
constituted what was alleged to be ‘‘moral aggression.’’ ‘‘This moral ag- 
eression,’’ said the note of the Haitian Ambassador to the Chairman of 
the Council, ‘‘abetted in a foreign territory, has created a grave situation 
susceptible of endangering the peace which the Rio de Janeiro Treaty is 
supposed to preserve and defend.’’ The Council found that the situation 
did not come within the terms of the Rio Treaty of Reciprocal Assistance 
and declined to convoke the Organ of Consultation; but at the same time 
it expressed the hope that the parties might resort to the procedures of 
pacific settlement provided in applicable inter-American instruments. At 
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this point the Committee of Five intervened and both parties agreed to 
accept its good offices. Three members of the Committee undertook to 
visit the two countries and to ascertain more impartially the facts at issue. 
After lengthy negotiations the Committee met on June 9, 1949, and an- 
nounced that the two governments had agreed upon a Joint Declaration 
which would be published in their respective capital cities the following 
day. The Declaration proclaimed that the Governments of Haiti and of 
the Dominican Republic renewed their adherence to the principles contained 
in existing treaties and diplomatic agreements, that they would not tolerate 
in their respective territories the activities of individuals or of groups, 
whether national or alien, which had as their objective the disturbance of 
the domestic peace of a neighboring country, and that on the basis of these 
principles they were ready to renew direct negotiations and, if necessary, 
to have recourse to the established procedures of pacific settlement. 

The solution of the two controversies, notably that of the second one 
which involved greater difficulty, was a distinct triumph for the Commit- 
tee of Five, and it demonstrated the need of supplementing the Bogota 
Treaty by some permanent machinery which in an informal way and with- 
out undue publicity might facilitate an agreement between the parties 
either by direct negotiation or by recourse to the procedures set forth in 
the Treaty. On the strength of its accomplishments the Committee felt 
it desirable to adopt a simpler name, and it is now known as ‘‘The Inter- 
American Peace Committee.’ 

What is the relation of the Inter-American Peace Committee to the Or- 
ganization of American States? How does it fit into the elaborate system 
of organs and dependent organs set forth in the Charter of 1948? The 
question raises a number of points of constitutional law of the inter- 
American regional system. Was it intended at Bogota that the new Or- 
ganization created by the Charter should succeed to all of the rights and 
obligations of the Union of American Republics which preceded it, and in 
so succeeding to take under its control whatever agencies might have been 
created by the Union of American Republics, even though no specific 
reference might have been made to them in the Charter? Assuming that 
it was so intended, then the Inter-American Peace Committee became 
automatically an ageney of the Organization. But does that bring it 
under the control of the Council of the Organization? Apparently not, 
for the functions of the Council are set forth in detail in the Charter, and 
they would not appear to include the supervision of agencies of the Or- 
ganization other than those mentioned in the Charter. 

Doubtless the anomaly of a committee which is actually composed of 
members of the Council but is operating without responsibility to the Coun- 
cil, and which, limited as it is to five members, is exercising functions of a 
political character which were denied at Bogota to the larger Council of 
twenty-one members, will be corrected at the Tenth Inter-American Con- 
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ference to be held in 1953, or possibly at an earlier Meeting of Consulta- 
tion of Foreign Ministers. 

In the meantime, however, it must be recognized that the Peace Com- 
mittee is fulfilling a very useful function, and no one appears to find any 
difficulty in overlooking its peculiar position as an agency responsible only 
to the supreme authority of the Inter-American Conference or, under ex- 
ceptional circumstances, to the Meeting of Consultation of Foreign 


Ministers. 
C. G. FENWICK 


THE COMPETENCE OF THE COUNCIL OF THE ORGANIZATION OF AMERICAN STATES 


Among the many interesting constitutional problems that have arisen 
since the Charter of the Organization of American States came into effec- 
tive operation is the question of the competence of the Council of the Or- 
ganization. The Council is a unique body, unlike any other in the history 
of political institutions, just as the Organization of American States itself 
is unlike any other system of regional relations between states. The 
Council is not to be compared with the General Assembly of the United 
Nations, although it is composed of one representative of each of the 
twenty-one members of the Organization. It is not to be compared with 
the Security Council of the United Nations, although its powers to act as 
a provisional organ of consultation may under certain circumstances 
appear to give it such a character. Its composition and functions are only 
to be explained by the historical development of the inter-American sys- 
tem, which, in seeking a constitutional structure at Bogota in 1948, at the 
same time sought to prevent any undue encroachment upon the reserved 
‘sovereignty and independence of the members of the Organization.”’ 

The Conference was made the ‘‘supreme organ’’ of the Organization, 
deciding the general action and policy of the Organization and the struc- 
ture and functions of its organs. But the Conference convenes only once 
in five years, so that it was necessary to establish a second organ entitled 
‘‘The Meeting of Consultation of Ministers of Foreign Affairs,’’ to con- 
sider problems of an urgent nature which could not await the meeting 
of a Conference, and at the same time to serve as the Organ of Consulta- 
tion provided for in the Rio de Janeiro Treaty of Reciprocal Assistance. 
Since any individual member state might request that a Meeting of Con- 
sultation should be called, the decision as to the need of a meeting under 
the circumstances alleged to justify it was entrusted to the Council of the 
Organization, successor to the former Governing Board of the Pan Ameri- 
ean Union. The Council, consisting of specially designated ambassadors 
of the members of the Organization, holding regular sessions in Washing- 
ton, appeared to be the appropriate body to set in motion the machinery 
of the Meeting of Consultation which might have to be ealled on short no- 
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tice and which in any case would involve personal inconvenience for the 
foreign ministers of the different countries. 

Under the Charter of the Organization the Meeting of Consultation is 
to be called ‘‘to consider problems of an urgent nature and of common 
interest to the American States.’’ Meetings are to be held upon request 
of any member state; and when presented with such request the Council 
of the Organization shall decide by an absolute majority whether a meet- 
ing should be held. An exception is made in the case of an armed attack 
within the territory of an American State or within the region of security 
defined by the Rio Treaty, in which case the Meeting of Consultation is 
to ke held without delay and is to be called by the Chairman of the Council 
without submitting the question to the vote of the Council itself. 

Under the Rio Treaty the Organ of Consultation is to meet, under Article 
3, in the case of an armed attack against an American State, and under 
Article 6, in the case of an act of aggression which is not an armed attack, 
an extra-continental or intra-continental conflict, or ‘‘any other fact or 
situation which might endanger the peace of America,’’ provided that in 
each of these cases the inviolability or the integrity of the territory or the 
sovereignty or political independence of an American State is affected. 
While in both cases the Organ of Consultation is to meet without delay, 
the procedure must be followed of having the Governing Board of the 
Pan American Union, now the Council of the Organization of American 
States, call a Meeting of Consultation, upon request of a state which has 
ratified the Treaty, if an absolute majority of the Council believes that the 
situation presented comes within the terms of Article 3 or 6. It would 
appear that the provisions of the Charter with respect to the calling of a 
meeting in the case of an armed attack will, upon ratification of the 
Charter, amount to an amendment of the provisions of the Rio Treaty in 
respect to the calling of a Meeting of Consultation under the terms of 
Article 3. 

Within these limitations a broad competence is given to the Council to 
discuss any question presented to it by a member state through its repre- 
sentative on the Council. No discussion would appear to be necessary in 
the case of an armed attack against an American State; and in consequence 
the Charter gives to the Chairman of the Council the right to call the 
Meeting of Consultation. But in the ease of situations alleged to come 
within the terms of Article 6 of the Rio Treaty and in the ease of situations 
alleged to come within the category of ‘‘problems of an urgent nature and 
of common interest to the American States,’’ as described in Article 39 
of the Charter, there would be ample room for discussion to determine 
whether the facts of the case warrant acceding to the request of the state 
presenting them as justification for the calling of a Meeting of Consulta- 
tion. So far, therefore, as the powers of the Council to discuss a given 
situation are concerned, it would seem as if there were no limits to them, 
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provided the discussion is directed towards determining the character of 
the problem presented in relation to the provisions of the two treaties. 
It should be noted, however, that the Council cannot go on to act as a 
provisional Organ of Consultation until it has first determined that the situ- 
ation warrants the calling of a Meeting of Consultation. The discussion 
by the Council of the character of a situation presented to it cannot, 
therefore, be made the occasion for the determination of the measures to 
be taken to meet the situation or the sanctions to be applied. That is a 
second step entirely distinct from the first. 

The practical issue arose when it was sought to convert this delimited 
function of the Council into a general competence to decide all manner 
of controversies that arise between the American States. For example, 
negotiations between two states have failed to settle a controversy involving 
an alleged violation of international law. What then? There are, of 
course, procedures of pacific settlement. But these take time and require 
some degree of codperation between the parties, whereas what is wanted 
is a prompt settlement of a pressing matter. Why not bring before the 
Council complaints involving the non-observance of treaty obligations and 
get a decision without further delay? Why not make the Council a court 
of summary jurisdiction? The Treaty on Pacific Settlement, signed at 
Bogota, might have created such a procedure. But since it did not, here 
was one way of making good the obvious need of such a procedure. 

The Council, however, was not to be diverted in this manner from its 
specifically assigned functions. When, in January, 1949, at the instance 
of the representatives of Chile and Guatemala, the question was presented 
whether Venezuela was obligated to give a safe-conduct to Rémulo Betan- 
court, who had taken refuge in the Colombian Embassy in Caracas, the 
Council felt it desirable to appoint a committee to report on its competence 
to deal with questions of this nature. Shortly after, on February 16, 
emphasis was given to the scope of the competence of the Council when 
the representative of Haiti brought before the Council the situation 
created by the activities of a Haitian refugee in the Dominican Republic, 
which was described as ‘‘a situation that might endanger the peace.”’ 

The committee appointed by the Council called attention in its report 
to the complicated nature of the problem and to the divergent interpreta- 
tions to which it had given rise, and it suggested that it would be useful 
to have a technical study of the problem and that the Inter-American 
Council of Jurists should be requested to make such a study. The Council 
accepted the report, and it thus evaded a decision which, in spite of its 
embarrassing features, was one which should properly have been decided 
by the Council itself. The representative of the United States, while 
acquiescing in the decision to refer the matter to the Council of Jurists, 
submitted a series of observations to the effect that it would be undesirable 
to adopt rigid rules regarding the competence of the Council in matters 
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of the type which raised the issue, and that it would be better to consider 
each particular case in the light of the circumstances under which it was 
presented to the Council. 

Attached to the report of the committee was a memorandum submitted 
by the representative of Mexico which argued that there was nothing in 
the Charter of the Organization to justify the assumption by the Council 
of competence in matters relating to the observance of treaties; and that 
the proper procedure for the parties in such cases was to have recourse to 
the established procedures of diplomatic negotiation and pacific settle- 
ment. The memorandum expresses clearly the attitude of the states which 
fear that the Council may gradually widen its activities and assume ‘‘po- 
litical functions’’ which it was the express desire of the delegates to the 
Bogota Conference to prevent, as indicated in a long series of excerpts 
from the Diario of the Conference. 

What is to be the substitute for the apparent need of a publie forum 
before which grievances can be brought by particular states when the 
ordinary procedures of pacific settlement appear to be too slow or too 
cumbrous to meet the situation? The Mexican memorandum attached to 
the report of the Council’s committee pointed out the advantages of the 
Inter-American Peace Committee as an agency for bringing the parties 
together and getting them to agree upon an effective procedure for the 
settlement of the dispute. Whether the Peace Committee, which is with- 


out authority of any kind to bring pressure upon the parties, may never- 
theless succeed in meeting a need which was overlooked at Bogota in the 
drafting of the Treaty on Pacifie Settlement, remains to be seen. 

C. G. FENWICK 


CURRENT NOTES 


HOWARD S. LEROY 
1891-1949 

Howard S. LeRoy, Treasurer of the American Society of International 
Law, died suddenly in an airplane accident on July 30th while returning 
from New York to Washington on a business trip. His untimely death 
deprived the Society of an efficient and devoted officer and an active mem- 
ber since 1921. His tragic loss was a great shock to his many friends in 
the field of international law where he was distinguished as a practitioner, 
writer, and teacher, and throughout other circles of civic and public in- 
terest to which he devoted his exceptional talents. His participation in 
the work of the Executive Council of the Society, to which he was elected 
in 1946, could always be counted upon, and his advice and counsel will be 

sorely missed. To his widow the Society extends its deepest sympathy. 


NOTICE OF PROPOSED AMENDMENT TO THE CONSTITUTION OF THE 
AMERICAN SOCIETY ON INTERNATIONAL LAW 


The Executive Council met in Washington on September 17, 1949, and, 
among other business transacted, it elected Mr. Edgar Turlington to the 
position of Treasurer to succeed to the vacancy left by the death of Mr. 
LeRoy. The Society is most fortunate in having Mr. Turlington available 
to take over the duties of Treasurer. 

In view of the situation created by the sudden death of the Treasurer 
during the summer, leaving no one with authority to conduct the business 
of that office until the Executive Council could meet, it was decided by the 
Council to propose an amendment to the Constitution of the Society to 
provide for an Assistant Treasurer. It is proposed to amend the Society's 
Constitution at the next annual meeting as follows: 


That Article 4, paragraph 2, be amended by inserting after the first 
sentence the following: ‘‘The Executive Council may appoint an As- 
sistant Treasurer to perform the duties of the Treasurer in the event 
of his absence or incapacity to act.’’ 


EpwarD DUMBAULD 
Secretary 
ART. 2, PAR. 7, OF THE UNITED NATIONS CHARTER AS COMPARED WITH ART. 15, PAR. 8, 
OF THE LEAGUE OF NATIONS COVENANT 


Text of Article 2, par. 7: 


Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the do- 
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mestic jurisdiction of any state or shall require the members to sub- 
mit such matters to settlement under the present Charter; but this 
principle shall not prejudice the application of enforcement measures 
under Chapter VII. 


Text of Article 15, par. 8: 


If the dispute between the parties is claimed by one of them, and is 
found by the Council, to arise out of a matter which by international 
law is solely within the domestic jurisdiction of that party, the Coun- 
cil shall so report, and shall make no recommendation as to its settle- 
ment.' 
The two provisions are far from being to the same effect. There are, 
indeed, sharp differences, some of which are set forth hereafter. 


I. According to Article 2, par. 7, of the Charter, the United Nations 
Organization is, in principle, incompetent to intervene in matters which 
are essentially within the domestic jurisdiction of a state. Its incompe- 
tence results from the mere operation of the provision (ipso jure incompe- 
tence). On the contrary, under Article 15, par. 8, of the Covenant, the 
League of Nations was, in principle, competent to act in a matter which 
was solely within the domestic jurisdiction of a state. Unless the party 
concerned claimed that the matter at issue was of such a nature, the League 
could not hold itself incompetent on that ground. 

II. According to Article 2, par. 7, a Member State has no obligation to 
submit to settlement under the Charter matters which are essentially 
within its domestic jurisdiction, nor to yield to an intervention therein by 
the Organization. On the contrary, under Article 15, par. 8, of the 
Covenant, there was an obligation to submit to the jurisdiction of the 
Council or of the Assembly of the League, either body retaining its power 
to make a recommendation for the settlement of the dispute until it recog- 
nized as well founded the claim of the state concerned that the matter was 
solely of a domestic character. 

III. The power belonging to an organ of the United Nations to determine, 
in a particular case, whether a matter does or does not come within the 
purview of Article 2, par. 7, is not a discretionary power. The determina- 
tion made by the Organization thereon is not necessarily final; it ean be 
challenged by a state.2 Thus, by refusing to comply with a determination 
whereby the Organization has declared itself competent, a Member State 
would not violate the Charter, unless the determination has been juridically 
correct, a point on which, however, no pronouncement of the Organization 


1 The same provision also applied to the Assembly of the League (Covenant, Art. 15, 
par. 10). 

2 Such would not be the case, had the words ‘‘in the judgment of the Organization’’ 
been inserted in Art. 2, par. 7, as advocated at San Francisco by a Belgian amendment 
rejected by an overwhelming majority (Documents of the U.N.C.I.0., Vol. 6, pp. 510- 
512). Cf. Clyde Eagleton, in Yale Law Journal, Vol. 55, No. 5, pp. 979-980; Hans 
Kelsen, ibid., pp. 996-1007. 
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ean, of itself, bind the challenging state, or, indeed, an international court.® 
On the contrary, under Article 15, par. 8, of the Covenant, the determina- 
tion of the Council or of the Assembly was conclusive. There existed, in 
that respect, no matter of a domestic character unless recognized as such 
by the Council or by the Assembly. 

IV. The prohibition against intervening in domestic matters is the gen- 
eral rule of the Charter. It is a rule of interpretation binding, in prin- 
ciple, on any organ of the United Nations, and governing all the provisions 
of the Charter. Article 2, par. 7, is, indeed, drawn up in very wide terms: 
‘‘Nothing contained in the present Charter shall authorize the United 
Nations. ... ’’ Therefore, no provision of the Charter can be interpreted 
as allowing intervention in a domestic matter.‘ There is but one excep- 
tion, carefully enunciated by Article 2, par. 7, itself (application of en- 
forcement measures under Chapter VII). 

On the contrary, the prohibition contemplated in Article 15, par. 8, of 
the Covenant was the exception, the rule being that the League could apply 
the provisions of the Covenant whether domestic jurisdiction were con- 
cerned or not. The scope of this exception was restricted to cases in which 
the League was seised, under Article 15, of a dispute likely to lead to a 
rupture. The exception affected the conduct of two organs only: the 
Council and the Assembly. 

V. Article 2, par. 7, of the Charter excludes the matters which are es- 
sentially within the domestic jurisdiction of a state, whereas Article 15, 
par. 8, of the Covenant only excluded the matters which were solely within 
the domestie jurisdiction of a party. The Organization could not inter- 
vene in a matter essentially within the domestic jurisdiction of a state 
unless the latter should consent to the intervention. By its consent, the 
state, insofar as it is concerned, would extend the Organization’s compe- 
tence so as to cover the sphere excluded by Article 2, par. 7. Such 
consent would normally be given in a separate treaty, as amply shown by 
the practice of the past.° 
3 The International Court of Justice may, in such connection, be called upon to render 
a judgment in a dispute between two Member States on whether one of them was en- 
titled to challenge (or to uphold) the competence of the Organization. In particular, 
a Member State might conceivably seise the Court of a dispute which had arisen between 
itself and another Member State as to the conformity with the Charter of a vote cast 
by the latter state, within an organ of the United Nations, on the applicability of Art. 
2, par. 7, to a concrete case. Both plaintiff and defendant in such an action would 
normally be states having accepted the compulsory jurisdiction of the Court (Statute, 
Art. 36, par. 2). 

4 From this, however, it does not follow that the undertakings assumed through the 
Charter are valueless where bearing on the domestic field. Indeed, the fact that the 
organs of the United Nations cannot intervene in the domestic field is no obstacle to the 
undertakings being, even where they affect that field, as fully binding as those derived 
from an ordinary treaty. 

5 There were numerous treaty provisions extending the competence of the League of 
Nations beyond the limits ascribed to it by the Covenant (U. N. Doc. A/AC.18/54, of 
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But the criterion established by Article 18, par. 5, of the Covenant 
(solely) is wholly at variance with that established by Article 2, par. 7, 
of the Charter (essentially). Thus, a matter (nationality, for instance) 
may, through the conclusion by a state of a treaty relating to it, cease to 
be solely within the domestic jurisdiction of that state, although con- 
tinuing essentially to be within its domestic jurisdiction. Relying on the 
former criterion, the Permanent Court of International Justice, in its 
advisory opinion on the nationality decrees in Tunis and Morocco,*® could 
hold that the existence of international contractual provisions relating to 
the matter at issue was sufficient ground for the conclusion that domestic 
jurisdiction was no longer solely involved and that, in consequence, Article 
18, par. 5, did not apply. 

Quite different is the situation contemplated by the Charter. The ex- 
istence of treaty provisions is, of itself, by no means conclusive. <A matter, 
as has already been pointed out, may be essentially within the domestic 
jurisdiction despite the fact that it is covered by a treaty. In a matter 
of that nature, Article 2, par. 7, would fully apply, barring the Organiza- 
tion from intervening, except with the consent of the state concerned. 
This consent would endow the Organization with the extra-constitutional 
power to intervene in a matter essentially within the domestic jurisdiction 
of the state. Unless it should express such a specific consent, a treaty, as 
such, would, in principle, be of no avail.’ 

JOSEPH NIsoT * 


DRAFT INTERNATIONAL COVENANT ON HUMAN RIGHTS REVISED AT FIFTH SESSION 
OF UNITED NATIONS COMMISSION ON HUMAN RIGHTS 
The United Nations Commission on Human Rights at its six weeks’ ses- 
sion at Lake Success, which ended on June 20, 1949, revised the draft 
International Covenant on Human Rights and considered briefly questions 
of principle relating to the establishment of international machinery for 


March 30, 1948, summarizes the experience of the League in that respect). The Perma- 
nent Court of International Justice recognized the possibility of states conferring by 
convention additional powers on the League (Advisory opinion concerning Article 3, 
par. 2, of the Treaty of Lausanne, Series B, No. 12). The same possibility exists with 
regard to the United Nations Organization, as exemplified by the action taken by the 
Security Council and the General Assembly in connection with Trieste, on the one hand, 
and the Italian colonies, on the other, by virtue of the Treaty of Peace with Italy of 
Feb. 10, 1947 (Arts. 21, 22, 23 and corresponding annexes). See also par. 4 of Reso- 
lution 267 (III), adopted by the General Assembly on April 14, 1949 (Problem of 
voting in the Security Councii), which deals with certain agreements conferring new 
functions on the Security Council. 

8 Series B, No. 4. 

7It is significant that a Belgian amendment proposing the substitution in Art. 2, par. 
7, of ‘‘solely’’ for ‘‘essentially’’ was also defeated at San Francisco by a very great 
majority (Documents of the U.N.C.1.0., Vol. 6, p. 512). 

* The opinions in this note are expressed by the author in his personal capacity. 
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the implementation of the Covenant. The draft covenant and proposals 
for its implementation have been transmitted to the fifty-nine Member 
Governments of the United Nations for their comments, the Commission 
having fixed January 1, 1950, as the final date on which all proposals con- 
cerning these drafts should be received by the Secretariat. The Commis- 
sion will reconvene on March 27, 1950, to revise the draft covenant and 
the proposed texts on implementation in the light of comments received 
from governments. The draft covenant and the implementation machinery 
completed by the Commission at its 1950 session is expected to be for- 
warded to the Economie and Social Council and then to the General As- 
sembly for its consideration in the fall of 1950. 

Mrs. Eleanor Roosevelt, the representative of the United States on the 
Commission on Human Rights, was elected Chairman of this year’s session 
of the Commission, just as she has been elected the Chairman of all its 
previous sessions. 

Following its approval by the General Assembly, the Covenant will be 
submitted to governments for their ratification. The Covenant will be 
binding only on countries which ratify it through their regular consti- 
tutional procedure. In the United States, it would be submitted to the 
Senate for the approval of two thirds of that body. 

The draft covenant now proposes safeguards with respect to some 15 
basic civil and political rights. The Drafting Committee of the Commis- 
sion last year rejected the inclusion of economic, social and cultural rights 
in the Covenant, and the Commission at its session this year decided to 
postpone the further consideration of these additional rights until its 
next session in 1950. 

The basic civil and political rights provided in the draft covenant are 
well known in American tradition and law—the right to life, protection 
against torture, slavery, forced labor, arbitrary arrest or detention, pro- 
tection against imprisonment for inability to fulfil a contractual obliga- 
tion, freedom of movement and residence, freedom to leave any country. 
freedom to return to one’s country, right to a fair and public hearing be- 
fore an independent and impartial tribunal, protection against ex post 
facto laws, right to recognition as a person before the law, freedom of 
religion, assembly and association, and equal protection of the law. These 
substantive provisions are in Articles 5 to 20 of the draft covenant. 

The drafting of Articles 5 and 9 on the right to life and the right to 
liberty was one of the most difficult tasks faced by the Commission on 
Human Rights. The United States representative proposed an obvious 
solution—that one article provide that no one shall be deprived of his 
life without due process of law and that the other article provide that no 
one shall be deprived of his liberty without due process of law. Other 


1U. N. Doe. E/1371, June 23, 1949, Report of the Fifth Session of the Commission 
on Human Rights. 
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delegations, however, were not familiar with the substantive and procedural 
safeguards which have developed in American law around the concept of 
‘due process of law’’ in the Fifth and Fourteenth Amendments of the 
United States Constitution, and accordingly they were not willing to ac- 
cept this proposal of the United States. 

Some delegations suggested that a general statement be made in the 
Covenant that no one shall be deprived of his life, followed by a list of 
exceptions to this right, using the same procedure with respect to the 
right to liberty. The Commission decided, however, that it was doubtful 
that it could enumerate all possible exceptions in detail to these rights. 
Even if it could do so, the Commission felt that such an article would be 
far too complex. The United States representative strongly opposed the 
listing of detailed exceptions to these rights in the Covenant. Consider- 
able sentiment developed in the Commission for the article to provide that 
**No one shall be deprived of his life arbitrarily.’’ When this sentence 
was voted in parts, a majority of the members of the Commission voted 
for the first part of the sentence, ‘‘No one shall be deprived of his life,’’ 
but a majority did not vote for the word ‘‘arbitrarily.’’ Accordingly 
this article now provides ‘‘No one shall be deprived of his life,’’ it being 
generally understood in the Commission, however, that it will have to be 
considered further at the next session of the Commission. The United 
States representative supported the addition of the word ‘‘arbitrarily.’’ 

Article 6 of the draft covenant provides that ‘‘No one shall be subjected 
to torture or to cruel, inhuman or degrading treatment or punishment.”’ 
The Eighth Amendment to the United States Constitution provides that 
eruel and unusual punishments shall not be inflicted. 

Article 7 of the draft covenant concerning medical experimentation 
was referred by the Commission on Human Rights to the World Health 
Organization for its views. 

Article 8 concerns slavery, servitude and forced or compulsory labor. 
The Thirteenth Amendment to the United States Constitution deals in 
part with these safeguards. 

Article 9 provides that no one shall be subjected to arbitrary arrest or 
detention. 

Article 10 provides that no one shall be imprisoned merely on the grounds 
of inability to fulfil a contractual obligation. 

Article 11 provides for liberty of movement and freedom to choose one’s 
residence within the borders of a state. Also included in this article is 
freedom to leave any country and freedom to return to the country of 
which one is a national. 

Article 12 provides that ‘‘No alien legally admitted to the territory 
of a state shall be expelled therefrom except on such grounds and accord- 
ing to such procedure and safeguards as are provided by law.’’ 

There was considerable conflict at first between the representatives of 
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common law countries and the representatives of civil law countries on the 
Commission concerning Article 13. The draft of this article before the 
Commission provided that ‘‘In the determination of any criminal charge 
against him or of any of his civil rights and obligations, everyone is en- 
titled to a fair hearing before an independent and impartial tribunal.’’ * 
The United States representative pointed out that this phraseology was 
too wide in scope in requiring a hearing before an independent tribunal 
with respect to any civil rights or obligations. She pointed out that in 
the United States there is no provision for a hearing before an independent 
tribunal with respect to the determination of some rights and obligations 
which are passed upon by administrative bodies. The representatives of 
civil law countries, such as those of France and Egypt, preferred the re- 
tention of the broad phraseology in the Covenant, since they have adminis- 
trative tribunals independent of their administrative agencies to review 
the decisions of the agencies. However, they agreed to a modification of 
the phraseology in Article 13 to limit its application to the determination 
of any criminal charge or rights and obligations ‘‘in a suit at law,’’ thus 
excluding administrative hearings from its scope. This change made this 
part of the draft of Article 13 acceptable to the United States. It now 
provides: ‘‘In the determination of any criminal charge against him, or of 
his rights and obligations in a suit at law, everyone is entitled to a fair 
and public hearing, by an independent and impartial tribunal established 
by law.’’ 

Article 14 of the Covenant prohibits ez post facto laws. 

Article 15 provides that ‘‘ Everyone has the right to recognition every- 
where as a person before the law.’’ 

Articles 16, 18 and 19 provide for freedom of religion, assembly and 
association. The consideration of Article 17, which is concerned with 
freedom of speech and press, was postponed by the Commission, since a 
Convention on Freedom of Information is scheduled to be considered by 
the General Assembly at its fall session. 

Article 20 provides for equal protection of the law. 

Some of the rights enumerated in the Covenant, such as freedom from 
torture or slavery, are absolute rights in that they are not subject to any 
exception. Other rights, such as freedom of religion, assembly and associ- 
ation, are in general subject to limitations which, however, must be pur- 
suant to law and necessary for the protection of national security, public 
order, public safety, health or morals or the fundamental rights and 
freedoms of others. 

Some of the rights provided in the draft covenant relate to matters 
which under the constitutional system of the United States are appropriate 
for Federal action, while other rights relate to matters appropriate for 


2This draft had been prepared by the Drafting Committee of the Commission, 
Annex B of U. N. Doe. E/CN.4/95. 
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the action of the States. Accordingly, the United States representative 
stressed to the Commission on Human Rights the importance of including 
an article in the Covenant which would make it possible for Federal states 
to adhere to the Covenant. She made it clear that the obligations to be 
undertaken by the Federal Government under the Covenant should be 
limited to the areas of Federal law and Federal law enforcement which it 
regards as appropriate for Federal action under our constitutional system. 
The Commission at its session this year did not undertake to complete 
the drafting of an article appropriate for Federal states, but instead post- 
poned the further consideration of this article until its session in 1950. 

Article 2 of the draft covenant provides that each state party to the 
Covenant ‘‘undertakes to ensure to all individuals within its jurisdiction 
the rights defined in this Covenant.’’ The article further provides that 
where the rights defined in the Covenant have not already been ‘‘ provided 
by legislative or other measures, each State undertakes, in accordance with 
its constitutional processes and in accordance with the provisions of this 
Covenant, to adopt within a reasonable time such legislative or other 
measures [which are necessary] to give effect to the rights defined in this 
Covenant.’’ 

The representative of the United States pointed out during the discus- 
sion of this article, that in the view of the United States, when the Covenant 
is signed and ratified the obligations of the Covenant shall be carried out 
through legislative or other measures, existing or to be enacted, giving 
effect particularly to the substantive provisions of the Covenant. She 
pointed out that under this procedure, these articles of the Covenant should 
not themselves become operative as domestic law. 

The Constitution of the United States provides: ‘‘This Constitution, and 
the laws of the United States which shall be made in pursuance thereof ; 
and all treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land.’’ There is a similar 
provision in the constitutions of other countries as well; for example, 
Paraguay, Argentina and Mexico. In many other countries, however, a 
treaty does not become the supreme law of the land automatically; that is, 
it is necessary to adopt legislative or other measures to give effect to the 
provisions of the treaty. In these countries the provisions of the treaty 
themselves do not become operative as domestic law. The United States 
proposal with respect to Article 2 is designed to make it clear that the 
substantive articles of the Covenant would not themselves become effective 
as domestic law in order that all parties to the Covenant would be placed 
on the same footing to take the necessary steps to carry out the provisions 
of the Covenant through appropriate legislative or other measures to the 
extent to which such measures have not already been enacted. 

As to the international machinery for the implementation of the draft 
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Covenant on Human Rights,* there was agreement in the Commission, with 
only the Slav bloe dissenting, that in any event states parties to the 
Covenant should have the right to enter complaints against other states 
with respect to violations of the Covenant. There was a division, however, 
among the non-Slav representatives on the Commission as to the right of 
individuals and organizations to file complaints against states with respect 
to violations of the Covenant. One group favored providing for this right 
in the Covenant at this time, while the other group was opposed to doing 
so. This question will be considered further at the next session of the 
Commission. The United States opposed the inclusion of any such pro- 
vision in the Covenant at this time. 

The United States and the United Kingdom jointly proposed to the Com- 
mission * that an article on implementation be included in the Covenant to 
provide as follows: 

A panel would be established by the Secretary General of the United 
Nations of persons of high moral character and of suitable ability and 
qualifications, to be designated by states parties to the Covenant from 
among their nationals to serve on Human Rights Committees in their per- 
sonal capacity. In the event one state party to the Covenant considers 
that another state is not giving effect to the provisions of the Covenant, 
and the matter is not adjusted between them within six months, either 
state would have the right to refer it to a Human Rights Committee to be 
selected from the panel. Five members would be selected from the panel to 
serve on a Human Rights Committee to consider such a dispute between 
states relating to the Covenant. One member of the Committee would be 
selected by one party and another member by the other party and three 
members by agreement between them, or in the event there is no agree- 
ment between them, by the Secretary General. The Committee would 
hold hearings and the states concerned would have the right to be repre- 
sented at these hearings and to make submissions to it orally and in writing. 
Each state would be under an obligation to supply such relevant informa- 
tion as is requested of it by the Committee. The Committee would be 
authorized to request the United Nations Commission on Human Rights to 
ask the International Court of Justice for an advisory opinion on legal 
questions. The Committee would report its findings of fact within six 
months to the states concerned and to the Secretary General for publication. 

The implementation proposals of Guatemala, France and India called 
for the establishment of an International Commission or Committee to con- 
sider petitions filed by individuals and organizations as well as by states 
with respect to violations of the Covenant.5 The proposal of Australia 


3 See this JouRNAL, Vol. 42 (1948), pp. 389 and 879, for discussions of measures of 
implementation considered at the Second and Third Sessions of the Commission. 

4U. N. Doc. E/1371, Annex III, pp. 80-81. 

5 Ibid., pp. 75-77. 
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ealled for the establishment of an International Court of Human Rights 
to consider the petitions of individuals and organizations as well as states 
concerning violations of the Covenant.* The Soviet representative on 
the Commission opposed all the proposals for implementation submitted 
to the Commission. He felt that the implementation proposed ‘‘may be- 
come a means of interfering in the internal affairs of a State party to the 
Convention, and of undermining the sovereignty and independence of 
particular States.’’ 7 

All these views with respect to international machinery for the considera- 
tion of complaints concerning violations of the Covenant by states parties 
to it, will be discussed further at the next session of the Commission on 
Human Rights in March, 1950. There has been no proposal for any inter- 
national machinery to handle complaints against any individual who de- 
prives another individual of any right being safeguarded by the Covenant. 
All international machinery for the implementation of the Covenant pro- 
vides only for complaints against the country which fails to carry out its 
obligations under the Covenant. The proposed provisions of the Covenant 
leave the responsibility for enforcement with respect to individual or 
group action derogating from the rights set forth in the Covenant, to the 
state itself. 

The Soviet representative (Mr. A. P. Pavlov) on the Commission, who 
abstained when the Commission voted to approve the report of its work, 
participated actively throughout this year’s session of the Commission in 
its redrafting of the Covenant on Human Rights. He repeatedly sought 
to include provisions in the Covenant which would weaken the effectiveness 
of the rights and freedoms being safeguarded. The other members of the 
Commission, however, rejected his amendments to the Covenant just as 
they had rejected similar amendments he had proposed to the Declaration 
of Human Rights last year. Mr. Pavlov was also the representative of 
the Soviet Union in the Commission and the General Assembly in 1948. 
He abstained both in the Commission and the General Assembly last year 
when the Declaration of Human Rights was approved. 

The non-Slav members of the Commission refused to compromise with 
the effective provisions they were undertaking to draft for the Covenant 
merely to reach agreement with the Soviet Union on the phraseology of 
the particular articles. The representative of the Ukraine voted with the 
Soviet representative in every instance in this year’s session of the Commis- 
sion. The representative of Yugoslavia voted with the representative of 
the U.S.S.R. except in a few instances. The following proposals which the 
Soviet representative submitted to this year’s session of the Commission 
are illustrative of his efforts to weaken the articles of the Covenant: 


6 Ibid., pp. 61-74. 
7 Ibid., p. 78. 
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With respect to Article 11 concerning freedom of movement and resi- 
dence and freedom to leave a country, he proposed that these freedoms be 
subject to the laws of the country. It was pointed out by other members 
of the Commission that to include such a limitation on these rights would 
obviously negate them. Only the Union of Soviet Socialist Republics and 
the Ukraine voted for the amendment. 

The Soviet representative proposed that Article 16 on the freedom of 
religion read: ‘‘Every person shall have the right to freedom to practice 
religious observances in accordance with the laws of the country and the 
dictates of public morality.’’ This amendment was also rejected by the 
Commission. 

The Soviet representative proposed to limit freedom of assembly in 
Article 18 ‘‘in the interest of democracy.’’ This was rejected by the Com- 
mission. The rejection of this proposal of the Soviet representative was 
illustrative of the insistence of most of the members of the Commission 
that no words be included in the Covenant which might be misconstrued. 
They were distrustful of the word ‘‘democracy’’ because of the misuse of 
this term by Eastern European countries to describe their present repres- 
sive practice. 

The Soviet representative proposed that the following be included in 
the article on freedom of assembly: ‘‘ All societies, unions, and other 
organizations of a Fascist or anti-democratic nature and their activity in 
whatever form shall be forbidden by law on pain of punishment.’’ This 
was rejected by the Commission, because of its concern that such a pro- 
vision in the Covenant might serve as a springboard to justify the sup- 
pressive tactics of a totalitarian government. 

With respect to Article 19 concerning freedom of association, the Soviet 
representative sought to limit this freedom to only such associations as are 
permitted by the laws of the country, but he was unsuccessful in this move 
also. 

JAMES SIMSARIAN * 


THE 1948 REPORT OF THE INTERNATIONAL INSTITUTE 
FOR THE UNIFICATION OF PRIVATE LAW 


The International Institute for the Unification of Private Law (Rome) 
has released Unification of Law: A General Survey of Work for the Uni- 
fication of Private Law (Drafts and Conventions) (Rome, 1948), 821 
pages. Thus the hitherto scattered major publications of the Institute 
have been assembled in one volume. The work contains synoptic reproduc- 
tions of the English and French texts of the major drafts and conventions 
prepared by or in consultation with the Institute. Heretofore, the major- 
ity of the drafts were available only in French. 


* Adviser to the United States Representative to the United Nations Commission on 
Human Rights, Third and Fifth Sessions, and Acting Assistant Chief, Division of 
United Nations Economic and Social Affairs, Department of State. 
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History of the Institute. The Institute was set up by virtue of resolu- 
tions of the Council of the League of Nations of March 15 and 18, 1926, 
and a letter from the Italian Government to the President of the Council 
dated March 31, 1926. The Institute was opened in Rome on May 30, 
1928, but 1929 is generally considered the actual starting-point of the 
Institute’s work. By letter of December 27, 1937, Italy denounced its 
note of March 31, 1926, as of April 20, 1940. The Italian Government 
declared, however, that the Institute would continue to exist as an autono- 
mous organization, and the League of Nations acknowledged that the 
Library remained the property of the Institute. In 1939 the Governing 
Body of the Institute proposed to the Italian Government that the Insti- 
tute should be reorganized on a new basis as a public international union. 
The Governing Body prepared a new Statute, whose text was approved by 
the Council at a meeting held in Florence in May, 1939. The Italian 
Government accepted the proposal and invited Members and non-members 
of the League to adhere to the new Statute. On April 21, 1940, the new 
Statute, dated March 15, 1940, entered into force. At present thirty gov- 
ernments adhere to the Statute. Financial contributions have been re- 
eeived from the governments of Italy, Rumania, Sweden, Switzerland and 
several non-governmental organizations, such as the Swedish Committee 
of the International Chamber of Commerce. 

The principal organs of the Institute are the General Assembly, the 
President, the Governing Body (Conseil de Direction), the Permanent 
Committee and the Secretariat. The Permanent Committee is formed by 
the President and four other persons chosen by the Governing Body from 
among its members. The Secretariat includes a Secretary General, ap- 
pointed by the Council, two Assistant Secretaries General of different 
nationalities, functionaries and clerks. Massimo Pilotti is President of the 
Institute. 

Work of the Institute. The activities of the Institute may be classified 
as follows: (1) Drafts undertaken and elaborated by the Institute either 
on the initiative of its Governing Body or at the request of other institu- 
tions or organizations; (2) other activities carried on in collaboration with 
international institutions or organizations; (3) consultations; (4) partici- 
pation in conferences and congresses. 

I. Drafts. The survey contains the texts of the following drafts under- 
taken and worked out by the Institute: 1, Draft of a Uniform Law on 
International Sale of Goods (Corporeal Movables), pp. 102-147; Annex I 
(Contracts of Sale with a Reservation of the Property in Goods), pp. 148— 
151; Annex II (The Letters of Trust), pp. 152-159 (page numbers refer 
to the 1948 Survey); 2, Preliminary Draft of a Uniform Law of Inter- 
national Contracts made by Correspondence, pp. 160-167; 3, Draft Uni- 
form Law Respecting the Liability of Innkeepers, pp. 168-171; 4, Pre- 
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liminary Draft of a Uniform Law on Civil Liability of Motorists and Pre- 
liminary Draft of Uniform Provisions on Compulsory Insurance of Motor- 
ists, pp. 172-185; 5, Preliminary Draft of a Uniform Law on Arbitration 
in Respect of International Relations of Private Law, pp. 186-207; Annex 
I (Forms of Arbitration Clauses), pp. 208-209; Annex II (Registration 
of the Award), pp. 210-211; 6, Preliminary Draft of a Convention on the 
Enforcement Abroad of Maintenance Obligations, pp. 212-221; 7, Pre- 
liminary Draft of Uniform Rules applicable to International Loans, pp. 
222-231; 8, Preliminary Drafts of Conventions connected with the Berne 
Convention for the Protection of Literary and Artistic Works, pp. 232- 
247, including Preliminary Draft of Convention Securing Protection to 
Interpreting Artists and Performing Artists, as well as to Manufacturers 
of Phonograph Records and other Similar Instruments, pp. 234-239, Pre- 
liminary Draft of Convention Securing Protection to Radio Broadcasting, 
pp. 238-241, and Preliminary Draft of Convention Securing Protection to 
Press News, pp. 242-247. 

II. Codperation with international institutions or organizations. The 
Institute codperated with the League of Nations as to the unification of 
law on Bills of Exchange, Promissory Notes and Checks; prepared an in- 
quiry on the legal status of women in accordance with a Council Resolution 
of January 28, 1938; and engaged in a study, from the point of view of 
private law, of the effects of clearing-house institutions upon the payments 
made by the citizens of one country to citizens of other countries. The 
Institute codperated with the International Institute of Intellectual Co- 
operation in an inquiry connected with the revision of the Berne Copy- 
right Convention and with the codrdination of this Convention with the 
Havana Convention; with the International Labor Organization on the 
rights of performers in case of public performances by means of mechani- 
cal devices; with the International Insurance Law Association as to the 
unification of various provisions of the law of insurance and reinsurance. 

In codperation with the Brussels International Stock Exchange and Pub- 
lie Stocks Office, the Institute prepared a study of comparative law on the 
‘*Exclusion of the Exception on Gambling’’ in time stock exchange opera- 
tions and on the ‘‘Protection of Bona Fide Holders’’ in operations refer- 
ring to negotiable instruments at the stock exchange. 

III. Consultations. The Institute has repeatedly given advisory opin- 
ions in response to requests by other organizations; for instance, the Inter- 
national Relief Union consulted the Institute on the legal possibility of 
insurance against widespread calamities. 

IV. Participation in International Conferences. The Institute has been 
represented by delegates at various international conferences relating to 
the unification of private law, such as the Conference for the Unification of 
the Laws on Bills of Exchange (Geneva, February 17, 1930) and the 
International Conference on Commercial Arbitration (Paris, July, 1946). 
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Special features of the 1948 Survey of the Institute. In addition to the 
survey by Pilotti on the ‘‘ Activity of the International Institute for the 
Unification of Private Law, 1926-1946,’’ the 1948 Survey of the Institute 
contains the following articles: ‘‘International Unification of Commercial 
Law,’’ by Algot Bagge, pp. 253-270; ‘‘The Geneva Convention on Negoti- 
able Instruments and Methods of Unifying Private Law,’’ by Joseph 
Hamel, pp. 271-284; ‘‘Great Britain and the Movement for Unification,’’ 
by Harold C. Gutteridge, pp. 285-299; ‘‘ Unification of Law in the United 
States,’’ by Hessel E. Yntema, pp. 301-319; ‘‘The Seandinavian Co-Opera- 
tion in the Field of Legislation,’’ by H. E. Birger Ekeberg, pp. 320-340; 
‘‘Switzerland and the Unification of Law,’’ by Pierre Acby, pp. 341-359. 

The 1948 Survey, in addition to the previously mentioned drafts pre- 
pared by the Institute, contains the texts of the following international 
conventions: Convention providing a Uniform Law for Bills of Exchange 
and Promissory Notes, signed at Geneva, June 7, 1930, pp. 367-413; Con- 
vention for the Settlement of Certain Conflicts of Laws in connection with 
Bills of Exchange and Promissory Notes, signed at Geneva, June 7, 1930, 
pp. 415-423; Convention providing a Uniform Law for Checks, signed 
at Geneva, March 19, 1931, pp. 425-461; Convention for the Settlement 
of Certain Conflicts of Laws in connection with Checks, signed at Geneva, 
March 19, 1931, pp. 463-471; International Convention for the Unification 
of Certain Rules Relating to the Limitation of the Liability of Owners of 
Seagoing Vessels, signed at Brussels, August 25, 1924, pp. 477-487; Inter- 
national Convention for the Unification of Certain Rules Relating to Bills 
of Lading, signed at Brussels, August 25, 1924, pp. 489-503; International 
Convention for the Unification of Certain Rules Relating to Maritime 
Liens and Mortgages, signed at Brussels, April. 10, 1926, pp. 505-515; 
Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, signed at Warsaw, October 12, 1929, pp. 519-541; Con- 
vention for the Unification of Certain Rules Relating to the Precautionary 
Attachment of Aircraft, signed at Rome, May 29, 1933, pp. 543-547; Con- 
vention relating to Damages Caused by Aircraft to Third Parties on the 
Surface, signed at Rome, May 29, 1933, pp. 549-561; International Con- 
vention concerning the Transport of Passengers and Baggage by Rail 
(C.1L.V.), signed at Rome, November 23, 1933, pp. 565-621; International 
Convention Concerning the Transport of Goods by Rail (C.I.M.), signed 
at Rome, November 23, 1933, pp. 623-713; Protocol on Arbitration 
Clauses, signed at Geneva, September 24, 1923, pp. 717-719. 

The third part of the 1948 Survey contains most valuable ‘‘ Bibliographi- 
eal Notes on the Movement for the Unification of Law.’’ 

Hans AvFRIcut * 


* Assistant Counsellor, International Monetary Fund, Washington, D. C. The views 
and comments are those of the author of this note, and not necessarily those of the 
International Monetary Fund. 
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FURTHER CLAIMS TO AREAS BENEATH THE HIGH SEAS 


Significant additions have been made during the past year to the growing 
body of materials on the control by coastal states of submarine areas 
beneath the high seas and outside of territorial waters. In the Caribbean, 
British Orders in Council have extended the boundaries of Jamaica and 
the Bahamas to include the continental shelves off the coasts of those 
colonies. In the Persian Gulf, governments controlling more than three 
fourths of the shore line have asserted or are considering claims to portions 
of the sea bed and subsoil of the Gulf outside of territorial waters. Both 
represent a further development, along somewhat divergent lines, of the 
continental shelf doctrine enunciated by the United States in 1945." Both, 
in widely separated quarters of the globe, have been impelled by similar 
desires to bring under control great potential resources believed to exist 
under the bed of the sea. 

The Bahamas Order in Council, made on November 26, 1948, declared 
that the boundaries of the Bahamas ‘‘are hereby extended to include the 
area of the continental shelf which lies beneath the sea contiguous to the 
eoasts’’ of the colony. The Jamaica Order, made the same day, was 
identical in wording save for its application to ‘‘the coasts of Jamaica, in- 
cluding its dependencies.’’* Nothing in the Orders was to affect the 
character as high seas of any waters above the continental shelf and out- 
side the limits of territorial waters. The term ‘‘continental shelf’’ was 
not defined. If, as is commonly said, the shelf is regarded as extending 
to the 100-fathom line, the areas included off Jamaica and the Bahamas 
are considerable. They appear, however, to be separated by deeper water 
from any similar neighboring areas. The Orders thus fill in, as they 
were doubtless designed to do, a legal basis for the development of possible 
petroleum or other resources lying offshore.* 

In the Persian Gulf, in which there is, strictly speaking, no continental 
shelf, the claims have generally taken account of this fact and proceeded 
on a somewhat different thecry based on a concept of contiguity to the 


1See the writer’s article on ‘‘Recent Developments with Respect to the Continental 
Shelf,’’ in this JouRNAL, Vol. 42 (1948), p. 849. 

2 Bahamas (Alteration of Boundaries) Order in Council, 1948 (Statutory Instrument 
No. 2574); Jamaica (Alteration of Boundaries) Order in Council, 1948 (Statutory 
Instrument No. 2575). The dependencies of Jamaica, to which reference is made in 
the Order, are the Cayman Islands, the Turks and Caicos Islands, and Morant and 
Pedro Cays. 

3In 1945 a Bahamas statute made provision for the granting of oil licenses and 
leases in submarine areas which are defined only as lands ‘‘underlying the sea waters 
below high water mark.’’ Petroleum Act, 1945, Laws of the Bahamas, 1945, No. 1. 
It is understood that under this Act licenses and leases were granted with respect to 
areas extending well beyond territorial waters. In Jamaica, the Petroleum (Production) 
Law, 1940, as amended in 1941, provided generally for licenses and leases, but made no 
specific reference to areas offshore. Laws of Jamaica, 1940, No. 26; 1941, No. 16. 
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claiming state. This was the principle of the Saudi Arabian royal pro- 
nouncement of May 28, 1949, of which notice has already been taken in 
the JouRNAL.* The formula there set forth has since been followed in 
actions by most of the British protected sheikhdoms which lie along the 
Arabian side of the Gulf. Iran, however, has proceeded on a continental 
shelf theory in draft legislation designed to assert Iranian claims to the 
‘‘econtinental shelf’’ in the Persian Gulf. This legislation has been pending 
before the Iranian Parliament since May 19, 1949. 

Soon after the Saudi Arabian pronouncement, the Sheikh of Bahrein 
issued on June 5, 1949, a proclamation reciting that the sea bed and sub- 
soil of certain areas of the high seas in the Persian Gulf ‘‘belong to the 
country of Bahrein and are subject to its absolute authority and juris- 
diction.’’® The areas concerned were defined as ‘‘bordering on the terri- 
torial waters of Bahrein and extending seaward as far as limits that we, 
after consultation with the neighboring governments, shall determine more 
accurately in accordance with the principles of justice, when occasion so 
requires.’’ Subsequent paragraphs denied all intent to affect by the 
proclamation the status of islands, the character of the high sea and the 
airspace above it, or rights of fishing or pearling. 

The Bahrein action was quickly followed by a proclamation of the 
Sheikh of Qatar on June 8, 1949. Within a few days proclamations were 
also issued by the Sheikh of Kuwait and the rulers of the six sheikhdoms 
along the Trucial Coast of the Persian Gulf: Abu Dhabi, Dubai, Sharjah, 
Ajman, Umm al Qaiwain, and Ras al Khaimah.® All were identical in sub- 
stance with the Bahrein proclamation, with one apparently inadvertent 
exception: the Abu Dhabi proclamation omitted the assurance regarding 
the unchanged status of the airspace above the Persian Gulf outside of 
territorial waters. The similarity indicates the common origin of the 
actions of the various rulers, all of whom have long been in special treaty 
relations with the British. 

The action of the nine sheikhdoms here described, like the prior action 
of Saudi Arabia, refiects the opinion that oil, so plentiful on both coasts 
of the Persian Gulf, may also be found in quantity beneath its waters. 
The shallowness of much of the Gulf brings close the possibility of early 
development and gives to the present series of claims more than academic 
interest. While none of the nine sheikhdoms occupies much land terri- 


4*“Saudi Arabian Offshore Legislation,’’ in this JOURNAL, Vol. 43 (1949), p. 530; for 
text of legislation see ibid., Supp., pp. 154, 156. 

5 The text of this instrument, as translated from the original Arabie by Mr. Homer 
Mueller, is printed in the Supplement to this JouRNAL, infra, p. 185. 

6 Kuwait, June 12, 1949. The Trucial Sheikhdoms: Abu Dhabi, June 10, 1949; 
Dubai, June 14, 1949; Sharjah, June 16, 1949; Ajman, June 20, 1949; Umm al Qaiwain, 
June 20, 1949; Ras al Khaimah, date not given. Kalba, although politically one of the 
Trucial Sheikhdoms, lies on the Gulf of Oman, and hence is not immediately concerned 
with the offshore problem in the Persian Gulf. 
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tory, their combined sea frontage is considerable, and a substantial part 
of the area of the Gulf may be covered by their claims when finally de- 
limited. It is fortunate that the claims so far advanced, by both Saudi 
Arabia and the sheikhdoms, share a common approach. Each gives notice 
that some areas beneath the high seas off its coast are under its jurisdiction, 
but at the same time it recognizes that boundaries must be determined on 
equitable principles by agreement with neighboring governments. The 
importance of such agreements in bringing about the orderly development 
of the resources of the Gulf is obvious. If adhered to by all the interested 
states, the mutually conciliatory attitude so far displayed should foster 
early solution of offshore boundary problems. The pattern thus set in 
the Persian Gulf may then be a useful precedent for similar adjustments 
in other narrow seas throughout the world. 
RicHarD YOUNG 


REVUE EGYPTIENNE DE DROIT INTERNATIONAL 


In his survey in the July number of this Journau (pp. 504-505) this 
writer stated that since Vol. II (1946) he ‘‘has heard nothing more of this 
review.’’ This statement was correct and based on the fact that neither 
Harvard Law School Library nor the Carnegie Endowment in Washington 
had received anything since Vol. II. Recently the Editor-in-Chief trans- 
mitted to this writer a letter from Judge Jaspar Y. Brinton, formerly 
Judge of the Mixed Court of Appeals at Alexandria, and now Legal 
Attaché of the American Embassy at Cairo. We are extremely pleased 
to make the information given by Judge Brinton known to international 
lawyers. 

The Egyptian Review contains articles in Arabic, French and English, 
the two covers being in French and Arabic respectively. Apart from 
having published eight independent brochures, the Egyptian Review has 
been published regularly. Volume IV appeared in 1948. Volume V for 
1949 is now on the press. 

We congratulate the Egyptian Review of International Law and voice 
the hope that it will be found possible, by exchange or otherwise, to send 
copies at least to the leading libraries of international law in this country 
so that the Review may be available to American scholars. 


Joser L. Kunz 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE PeEriop May 1-Juty 31, 1949 
(Including earlier events not previously noted) 


REFERENCES 


Abbreviations: C.I.E.D., Chronology of International Events and Documents, Royal 
Institute of International Affairs; Cmd., Great Britain Parliamentary Papers by Com- 
mand; D.S.B., Department of State Bulletin; D.S.P.R., Department of State Press 
Release; E£.S.C.O.R., United Nations Economie and Social Council Official Records; 
F.A.0., Food & Agriculture Organization; G.A.(III)O.R., United Nations General As- 
sembly Official Records, 3d session; G.A.(IV)O.R., ibid, 4th session; G.B.M.S., Great 
Britain Miscellaneous Series; G.B.7.S., Great Britain Treaty Series; I.B.R.D., Inter- 
national Bank for Reconstruction and Development; J.C.A.O., International Civil 
Aviation Organization; J.C.J., International Court of Justice; J.7.S., India Informa- 
tion Services [Press Release]; J.L.0., International Labor Organization; I.M.F., Inter- 
national Monetary Fund; J/.R#.0., International Refugee Organization; ZL.T., London 
Times; N.Y.T., New York Times; O.A.S., Organization of American States; T7.I.A.R., 
United Nations Treaties and International Agreements Registered; T7.J.4.S., U. 8S. 
Treaties and other International Acts Series; U.N.B., United Nations Bulletin; 
U.N.E.S.C.0., United Nations Educational, Scientific and Cultural Organization; 
U.N.P.R., United Nations Press Release; U.N.T.S., United Nations Treaty Series; 
W.H.O., World Health Organization. 


GENERAL* 
January, 1949 
12 O.A.S.—PaNn AMERICAN INSTITUTE OF GEOGRAPHY AND History. Signed agree- 
ment defining their codperative relations. Text: O.A.S. Annals (Washington), 
1949, pp. 262-263. 
17 NETHERLANDS—UNITED States. Signed customs agreement on relief supplies. 


Text: T.J.A.S. 1881. 


24-June 17 PRISONERS OF War. Russia and U. S. exchanged notes Jan. 24, March 15 
and June 4 on repatriation of German prisoners. Texts: D.S.B., March 27, 
1949, pp. 389-390; June 26, p. 824. Text of U. K. statement of June 17: L.T., 
June 18, p. 3. 

February, 1949 

28 WEATHER STATION. Norway, Sweden, U. K. signed agreement at Oslo on joint 
ocean weather station in North Atlantic. T.I.4.R., April, 1949, p. 30. Text: 
Cmd. 7688. 

March, 1949 

15—July 9 Rapio CoNFERENCE. Fourth Inter-American Radio Conference was held in 
Washington. D.S.B., July 25, 1949, pp. 104-105. Article: D.S.B., Aug. 22, 
pp. 258-259. 

30/June 22 Great Brirain—Swepen. Signed double taxation convention. Text: 
Cmd. 7670. Signed trade agreement. C.I.E.D., June 16/July 6, 1949, p. 446. 


*See p. 798 below for United Nations and Specialized Agencies; also p. 800 and 
following for Multipartite Conventions, 
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May, 1949 

2-June 2 Rune AvTuority. Council of the International Authority for the Ruhr 
held organizational meetings in London. N.Y.T., June 3, 1949, p. 5. Elected 
George F. Kaeckenbeeck (Belgium) executive secretary and selected Diisseldorf 


as permanent headquarters. N.Y.T., May 21, p. 3. 


4—July 25 GermMaN Occupation (Berlin Blockade). Joint communiqué of Big Four 
announced lifting of blockade on May 12. Text: N.Y.T., May 6, 1949, pp. 1, 
3; D.S.B., May 15, p. 631. Traffic was resumed May 12. N.Y.T., May 12, 
p. 1. Road traffic to Berlin was cut through closing of highways in Soviet 
zone, with exception of Helmstedt road. N.Y.T., July 11, p. 1. U. K. pro- 
tested July 12. U.S.S.R. replied and British rejected excuse. N.Y.T., July 
13, p. 5. Russia announced removal of road curbs. N.Y.T7., July 26, p. 11. 


5 War Crimes. U. K. announced dropping of charges against Field Marshal von 
Rundstedt and Colonel General Strauss, but Field Marshal von Mannstein will 
be tried. N.Y.T., May 6, 1949, p. 4; C.I.E.D., May 5/18, p. 320. 


8-23 GERMAN OccUPATION (Constitution). Parliamentary Council approved Consti- 
tution (Basic Law). N.Y.T7., May 9, 1949, pp. 1, 8. Text: pp. 6-8; Dept. of 
State European and British Commonwealth Ser. 8. Bonn was chosen as 
eapital on May 10. N.Y.T., May 11, p. 21. 3 Western Military Governors 
signed May 12. N.Y.T., May 13, p. 3. Federal Republic of Germany pro- 
claimed at Bonn, May 23. N.Y.T., May 24, pp. 1, 2. 


10 Most-FAVORED-NATION TREATMENT. Egypt and India signed l-year treaty. 
I.I.8., No. 3887/GA, p. 5. 

11 S1aM. Premier proclaimed change of country’s name from Siam to Thailand. 
May 12, 1949, p. 1s. 


14 DENMARK—SPAIN. Signed commercial agreement at Madrid. N.Y.T., May 15, 
1949, p. 8. 


14—June 8 EISLER, GERHART. Removed at Southampton, England, from Polish M.S. 
Batory, after jumping bail in U. S. N.Y.T., May 15, 1949, p. 1. Extracts 
from Polish note of May 16: L.T., May 18, p. 3. Text: Polish Facts ¢ 
Figures (London), May 21, pp. 3-4. U. K. court rejected U. S. extradition 
demand May 27. N.Y.T., May 28, p.1. U.K. reply of June 8 rejected Polish 
demand for damages. N.Y.T., June 9, p. 2. 


15/30 GERMAN OccCUPATION (Soviet Zone). Elections held. Communists won 66.1% 
of votes. People’s Congress adopted Constitution for all Germany. N.Y.T., 


May 16, 18, 31, 1949, p. 1. 


17 IsRAELI REcoGNITION. Canada announced de jure recognition. N.Y.T., May 18, 
1949, p. 9. 
17 NETHERLANDS—UNITED States. Signed agreement at The Hague on educational 


exchanges authorized by Fulbright Act. D.S.B., May 29, 1949, p. 698. 


20 ErHiopia—UNitTep States. Signed agreement settling lend-lease account. 
D.S.B., June 5, 1949, p. 733. 


23-June 20 Councit or Foreign Ministers. Held 6th meeting in Paris. D.S.B., 
May 29, 1949, p. 690. Agreed on relations in Germany and to have a peace 
treaty for Austria ready for signature in the fall. Text of communiqué: N.Y.T., 
June 21, p. 4; D.S.B., July 4, pp. 857-858. Report on proceedings: G.B.M.S. 
No. 11 (1949), Cmd, 7729, 
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May, 1949 

23-July 30 Russta—Yuveostavia. Yugoslav note accused Russia of intervention in 
Yugoslav internal affairs. Text: N.Y.T., June 4, 1949, p. 4. Russian note 
of May 31 rejected protest. Yugoslav statement of June 4 accused Russia of 
espionage. N.Y.T., June 5, p. 28. Yugoslavia requested liquidation of joint 
transport companies. N.Y.T., June 11, p. 1. Return of Yugoslav children 
held in Russia demanded in note of June 11. Text of statement: L.T., Aug. 
10, p. 8. Russian notes of July 25 and 27 demanded release of Russians held 
as spies. Yugoslavia rejected request. N.Y.T., July 31, p. 13. 


NorwayY—Unitep States. Signed agreement at Oslo on educational exchanges 
authorized by Fulbright Act. D.S.B., June 5, 1949, p. 731. 


9 


1 TRANSPORT CONFERENCE. Central African Transport Conference held at Lisbon. 
D.S.B., July 4, 1949, pp. 852-853. Text of final act: pp. 854-856. 


30 GREAT BrRITAIN—ISRAEL. Signed financial agreement at London. N.Y.T., May 
31, 1949, p. 12. 


31 Costa Rica—Unitep States. Signed convention at Washington establishing 
Inter-American Tropical Tuna Commission. D.S.B., June 12, 1949, p. 766. 
Text: D.S.P.R., May 31, No. 400; 81st Cong., Ist sess., Exec. P. 


31-August 1 PEAcE TREATIES. U. S. sent notes to Bulgaria, Hungary and Rumania 
concerning differences arising from treaties. U. K. sent similar notes. Text 
of U. S. notes: D.S.B., June 12, 1949, pp. 756, 758, 759-760. U. K. and U. 8S. 
ealled on Russia May 31 to join in enforcing guarantees of human rights. 
N.Y.T., June 2, pp. 1, 9; D.S.B., June 12, p. 755. Russia replied June 11. 
Summary: D.S.B., June 26, pp. 824-825. U.S. reply of June 30 cited Russian 
disregard for treaties. Text: D.S.B., July 11, pp. 29-30. U. K. note asked 
Russia to study violations. Text: L.7., July 1, p. 3. Russian notes of July 
19 to U. K. and U. S. refused to discuss violations. N.Y.T., July 22, p. 3. 
Identic U. K. and U. S. notes to Bulgaria, Rumania and Hungary asked ap- 
pointment of commission to settle dispute. Text: N.Y.7., Aug. 2, p. 4; 
D.S.P.R., Aug. 1, No. 586. 


June, 1949 

1 CyrENaIcA. Announced its independence. U. K. agreed to formation of a gov- 
ernment for internal control, but foreign relations and defense remain British 
responsibility. N.Y.T., June 2, 1949, pp. 1, 6. Text of British statement: p. 
6; L.T., June 2, p. 4. 


1 Eq@ypt—IsrakEL. Israel announced protests against molestation of Israel-bound 
freight passing through Suez Canal. N.Y.T., June 2, 1949, p. 6. 

3 IcELAND—SpaIN. Announced establishment of diplomatic relations. N.Y.T., 
June 4, 1949, p. 5. 

3 PARAGUAY—SpaIN. Announced establishment of diplomatic relations. N.Y.T., 
June 4, 1949, p. 5. 


4 CanaDA—UNITED States. Signed air transport agreement at Ottawa, replacing 
that of February, 1945. D.S.B., June 12, 1949, pp. 766-767. Text: D.S.P.R., 
June 4, No. 414. 


9 DoMINIcAN RepusBLic—Haiti. Signed declaration reaffirming intention to main- 
tain good neighbor relations. Text: D.S.B., June 26, 1949, p. 833. 


13 Norway—Unirep Srates. Signed 2 taxation treaties. D.S.B., June 26, 1949, 
p. 830. 
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June, 1949 
13-18 CarIBBEAN CoMMISSION. Held 8th meeting at Port-au-Spain, Trinidad. D.S.B., 


July 25, 1949, pp. 101-102. 

14/August 6 Vier Nam. State came into existence with exchange of ratifications of 
France—Indo-China agreement of March 8. Announced Saigon would be 
capital. N.Y.T., June 20, 1949, p. 1; Aug. 7, p. 11. 

17-18 WeESTERN EvurRopEAN UNION. Consultative Council met at Luxembourg. N.Y.T., 
June 19, 1949, p. 4. Text of communiqué: L.T., June 20, p. 4. 


19/22 Hunegary—Yve@os.avia. Hungary sent note invalidating their trade agreement 
of July, 1947. C.I.E.D., June 16/July 6, 1949, p. 440. Yugoslav note pro- 
tested. L.T., June 24, p. 3. 


20/July 8 GERMAN OccupPaTIon (Allied High Commission). Messrs. Bevin, Schuman 
and Acheson signed Charter of the Commission in Paris. Text: N.Y.7., June 
30, 1949, p. 17; D.S.B., July 11, pp. 25-28, 38. Held Ist meeting at Bonn. 
Text of communiqué: D.S.B., July 25, p. 114. 


20-30 Cuina (Blockade). China notified U. 8S. Embassy of blockade of Communist- 
held ports in China. Text: D.S.B., July 11, 1949, p. 34. Blockade in effect 
June 25. U. S. and U. K. notes of June 28 and 30 reserved rights under 
international law. Chinese reply maintained validity of blockade action. 
C.1.E.D., June 16/July 6, pp. 419-420. Texts of U. S. and Chinese notes: 


D.S.B., July 11, p. 35. 


22/July 19 CouNnctL or ForrIGN MINISTERS. Yugoslav note of June 22 to Council 
members protested decisions on treaty for Austria. L.7., June 23, 1949, p. 4. 
Russian reply accused Yugoslavia of secret conniving with U. K. Text: 
USSR Information Bulletin (Washington), Aug. 12, pp. 479, 490. 


23 IrAN—IRAQ. Announced signature of mutual aid treaty. N.Y.T., June 24, 1949, 


p. 6. 
25/26 PoLAND—SWITZERLAND. Signed trade and financial agreements. C.I.E.D., June 
16/July 6, 1949, p. 445; Poland of Today (N. Y.), August, 1949, p. 17. 


27/29 ARGENTINA—GREAT BriTAIN. Signed 5-year trade agreement at Buenos Aires. 
L.T., June 28, 1949, p. 3. Text of U. 8. statement: D.S.B., July 11, pp. 37- 
38. A further clause was added to treaty June 29, barring re-export of goods 
concerned. C.I.E.D., June 16/July 6, p. 414. 


30 GERMAN OccupaTION. U. K. and U. 8S. exchanged notes extending the Bizonal 
Fusion Agreement of December, 1947. Texts: D.S.B., July 18, 1949, pp. 69-70; 
G.B.T.S. No. 46 (1949), Cmd. 7757. 


30 REPARATIONS (Finnish). Finland and Russia signed agreement on reparations 
payments. Hast Europe (London), July 14, 1949, p. 7. 


July, 1949 

2/14 Trieste. Yugoslav Government announced conclusion of loan agreement with 
Yugoslav zone. Text of letter to U.N.: U.N.Doc. S/1348. U. K. and U. S. 
notes to Yugoslavia protested introduction of the dinar as currency in Yugo- 
slav zone. Text of notes: D.S.B., July 25, 1949, pp. 113-114; U.N.Docs. 
8/1350 and 1351. 


6 PoLaAND—Yu@osLaviA. Poland announced stoppage of all trade with Yugo- 
slavia. N.Y.T., July 7, 1949, pp. 1, 7. 
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July, 1949 


6-7 


11 


13-18 


13-22 


WueEat Councin. International Wheat Council met in Washington. Elected 
F. Sneed Anderson (U. K.) as president and chose London as its permanent 
site. N.Y.T., July 7, 1949, p. 3; July 8, p. 7. 


AusTRALIA—INDIA. Signed air transport agreement at New Delhi. J.1.8., No. 
3901/DC, p. 6. 


British COMMONWEALTH FINANCE CONFERENCE. Held in London. Text of 
communiqué: N.Y.T., July 19, 1949, p. 4; L.T., July 19, p. 6. 


VaTICAN—COMMUNISM. Vatican issued decree of excommunication of all Catho- 
lics who support Communism. Text: N.Y.T., July 14, 1949, p. 14. Communist 
Party demanded liquidation of organized Catholicism in Czechoslovakia. 
N.Y.T., July 17, p. 1. Czech Government warned Catholic priests July 19 
against enforcing decree. L.T., July 20, p. 4. Moscow radio replied July 22 
to excommunication decree, calling it Vatican’s contribution to ‘‘cold war.’’ 
N.Y.T., July 23, p. 3. 

WESTERN EvROPEAN UNION. Defense Ministers held 5th meeting in Luxembourg. 
Text of communiqué announcing agreement on unification of arms production 
and service supply: L.T., July 18, 1949, p. 4. 

Cuina. Nationalist Government established supreme council to fight communists, 
and named Chiang-Kai-shek as its chief. N.Y.T., July 17, 1949, p. 1. 

INDONESIAN REPUBLIC—PHILIPPINE REPUBLIC. Announced establishment of con- 
sular relations. N.Y.7., July 17, 1949, p. 31. 

DoMINICAN REPUBLIC—UNITED STATES. Signed air transport agreement. D.S.B., 
Aug. 1, 1949, p. 133. Text: D.S.P.R., Aug. 9, No. 615. 

GREAT Brirain—Norway. U. K. announced intent to refer to I.C.J. dispute 
with Norway over territorial waters. L.T., Aug. 6, 1949, p. 3. 

ARMISTICE. Israel and Syria signed armistice agreement. Text: U.N.Doces. 
8/1353 and Add. 1; D.S.B., Aug. 8, 1949, pp. 177-180. 

CZECHOSLOVAKIA. Secretary of State Acheson (U.S.) released statement accusing 
Czech Government of violation of U.N. Charter. N.Y.T7., July 21, 1949, p. 15. 


20-August 2 NorroH ATLANTIC TREATY. Russia in notes to Italy, U. S., U. K. and 


23 


30 


France charged Italy with violating her peace treaty in signing pact. Text 
of note to Italy: N.Y.7., July 20, 1949, p. 2; USSR Information Bulletin 
(Washington), Aug. 12, pp. 478, 489. Italian Cabinet authorized July 26 re- 
jection of Soviet protest.. N.Y.7., July 27, p. 3. U. S., U. K. and France 
rejected the protest. N.Y.T., Aug. 3, p. 3. Text of U. S. note: D.S.P.R., 
Aug. 2, No. 590. 


Paraguay—Uruauay. Uruguay announced normal diplomatic relations, dormant 
for a year, would be resumed. N.Y.T7., July 24, 1949, p. 9. 

KOREAN RECOGNITION. Granted by Netherlands. L.T., July 26, 1949, p. 3. 

IraLY—UNITED StaTEs. Exchanged ratifications of treaty of friendship of Feb. 
2, 1948. D.S.B., Aug. 8, 1949, p. 198. 


Property. Allied Kommandatura of Berlin issued order BK/0(49)180, providing 
for restitution of identifiable property to victims of Nazi régime. Text: 
D.S.P.R., Aug. 3, 1949, No. 597. 


CZECHOSLOVAKIA—YUGOSLAVIA. Czech note accused Yugoslavia of persecution of 
minorities and rejected 2 earlier Yugoslav protests of Czech press attacks, 
etc. N.Y.T., July 31, 1949, p. 5. 


15-17 

16 

16 

19 

19 

20 
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UNITED NATIONS AND SPECIALIZED AGENCIES 
April, 1949 
25-May 6 SravisticaL CoMMISSION. Held 4th session at Geneva. Provisional agenda: 
U.N.Doc. E/CN.3/53/Rev. 1. Report on session: U.N.Doc. E/1312; E.S.C.0O.R., 
4th yr., 9th sess., Supp. No. 6. 


May, 1949 
1-18 GENERAL ASSEMBLY. Second part of 3d session completed. Text of resolutions 


adopted: U.N.Doc. A/900; G.A.(III, pt. 2)0.R., Resolutions. Disposition of 
agenda items: U.N.Docs. A/INF/28 and Add. 1. Round-up of 2d part of 
sess.: U.N.P.R. GA/490. Article: U.N.B., June 1, 1949, pp. 538-544. 


2-20 SociaL Commission. Held 4th session at Lake Success. Annotated provisional 
agenda: U.N.P.R. SOC/626. Text of report of session: U.N.Docs. E/1359; 
E/CN.5/152. 

3 Security Councit (Palestine Question). Israeli representative to U.N. sub- 
mitted report on assassination of Count Bernadotte. U.N.B., May 15, 1949, 
pp. 488-489. Text: U.N.Doc. 8/1315. 


6/10 DipLomatic Immuniry. Federal Judge S. H. Rifkind ruled that Valentine A. 
Gubitchev, Soviet engineer employed by U.N., did not have diplomatic immunity. 
N.Y.T., May 11, 1949, p. 17. Text of Department of State’s statement [of 
May 6]: D.S.P.R., May 6, 1949, No. 329. 

7/July 6 INDONESIAN CoMMISSION. Cease-fire agreement accepted by Dutch and Re- 
publican leaders. Summary: N.Y.T., May 8, 1949, pp. 1, 11. Republican gov- 
ernment reéstablished in Jogjakarta. N.Y.T., July 7, p. 14. 


9-22 Economic CoMMISSION FoR Europe. Held 4th session at Geneva. Elected An- 
ders Frihagen (Norway) chairman. U.N.P.R. EC/693. Delegates: U.N.Doc. 
E/ECE/105. Provisional agenda: U.N.Doc. E/ECE/90/Rev. 1. Report in- 
cluded in annual report: U.N.Docs, E/1328 and E/ECE/104. 


a 
9-26 ECONOMIC AND EMPLOYMENT COMMISSION. Held 4th session at Lake Success. 
Agenda: U.N.Doc. E/CN.1/64/Rev. 1. Report of session: U.N.Docs. E/1356; 
E/CN.1/74. 
9-June 3 Narcotic Drugs ComMMISSION. Held 4th session at Lake Success. U.N.B., 
June 15, 1949, pp. 643-645. Text of report: U.N.Docs. E/1361; E/CN.7/186. 


9-June 20 Human Rieuts Commission. Held 4th session at Lake Success. Anno- 
tated provisional agenda: U.N.P.R. SOC/630. Round-up of session: U.N.P.R. 
SOC/775. Text of report: U.N.Docs. E/1371; E/CN.4/332 and Adds. 


10 Security Counci, (Trieste). Soviet proposal to appoint Colonel Hermann 
Fliickiger (Switzerland) as Governor of Free Territory failed of adoption. 
N.Y.T., May 11, 1949, p. 13; D.S.B., May 15, p. 617. 

11 U. N.—IsraEL. Admitted to membership. U.N.B., June 1, 1949, p. 540. 

23-June 9 INTERNATIONAL LAw Commission. Adopted declaration on rights and 
duties of states. Text: U.N.B., July 1, 1949, p. 15. Completed work on draft 
code of offenses against peace and security and on question of international 
judicial organ for punishment of genocide. U.N.P.R. L/81. Concluded 1st 
session. Text of report: U.N.Docs. A/CN.4/13; A/925; G.A.(IV)O.R., Supp. 
No. 10. 


24 W. H. O.—Pan AMERICAN SANITARY BurzEav. Signed agreement in Washington 
whereby the Bureau became W.H.O.’s regional office for the Americas. 
U.N.P.R. H/391. 
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May, 1949 

25-July 29 Atomic Energy Commission. Referred Assembly resolution of Nov. 4, 
1948, and Soviet proposal of Feb. 25, 1949, to Working Committee. D.S.B., 
May 29, 1949, p. 690; N.Y.7., May 26, p. 5. Working Committee decided 
June 15 further study was useless. D.S.B., June 19, p. 780. Text of resolu- 
tions: U.N. Docs. AEC/C.1/85 and 86; D.S.B., July 11, p. 18. Voted 9-2 to 
suspend work pending agreement between Big Five and Canada. N.Y.T., 
July 30, p. 4. Text of resolutions: U.N.Docs. AEC/42 and 43. 


29-June 14 Economic CoMMISSION FoR LATIN AMERICA. Held 2d session at Havana. 
Provisional agenda: U.N.Doc. E/CN.12/81. Elected Luis Machado (Cuba) 
president. U.N.P.R. EC/274. Article: U.N.B., July 1, 1949, pp. 39-42, 62. 
Report included in annual report. Text: U.N.Doc. E/1330/Rev. 1. 


June, 1949 
7-20 I. C. A. O. Assembly held 3d session at Montreal. U.N.B., July 15, 1949, pp. 


71-72. 


8—July 2 INTERNATIONAL LABOR CONFERENCE. Held 32d session at Geneva. Elected 
Sir G. Myrddin-Evans (U.K.) president. U.N.B., July 15, 1949, pp. 69-71; 
D.S.B., July 25, pp. 103-104. 


13-24 F. A. O. Held 6th session of Council at Paris. N.Y.T., June 25, 1949, p. 5. 


13-July 2 W. H. O. Held 2d Assembly at Rome. Elected Dr. Karl Evang (Norway) 
president. Voted to admit Korea. Summary of session: U.N.P.R. H/424. 


15-July 22 TrusTeesHip Counciu. Held 5th session at Lake Success. Provisional 
agenda: U.N.Docs. T/332 and Add. 1. Elected Roger Garreau (France) 
president. U.N.P.R. TR/380. List of resolutions adopted: U.N.Doc. T/INF/ 
11. Text of report to General Assembly covering 4th-5th sessions: U.N.Doe. 
A/933; G.A.(IV)O.R., Supp. No. 4. Disposition of agenda items: U.N.Doce. 
T/INF/12. Resolutions: U.N.Doc. T/411. Article: U.N.B., Aug. 15, 1949, 
pp. 194-199. 


16-24 Security Counci.. Argentina asked reconsideration of pending membership 
applications. N.Y.7., June 17, 1949, p. 18. Russia proposed June 21 en bloe 
approval of all pending applications. N.Y.7., June 22, p. 9. Text: U.N.Doe. 
$/1340. Final action on proposal postponed. Summary of discussions: U.N.B., 
July 15, pp. 89-92, 95. 


16/July 27 I. C. J—LiEcHTENSTEIN. Security Council’s Committee of Experts recom- 
mended that Liechtenstein become a party to I.C.J. Statute under same con- 
ditions as Switzerland. Text: U.N.Doc. 8/1342. Council adopted recom- 
mendation. U.N.P.R. SC/986. 


24-28 U. N.—Asy.Lum. Secretary General announced U.N. was awaiting particulars 
in case of Adolph Mudroch, an employee who took refuge in Information Office 
at Prague. Czech Government agreed June 27 not to question Mr. Mudroch 
on his duties when surrendered. Right of asylum revoked June 28. Mr. 
Mudroch instructed to return home. N.Y.T., June 25, 1949, p. 4; June 28, 
p. 3; June 29, p. 20. 


28-July 8 I. R. O. General Council held 3d (special) session at Geneva. Elected J. 
Donald Kingsley (U. 8.) Director General. Delegates: I.R.O.Doc. GC/96. 
Draft report: Doc. GC/98. Article: D.S.B., Sept. 5, 1949, pp. 341-342. 
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July, 1949 

5-August 12 Economic anp Counciu. Held 9th session in Geneva. N.Y.T., 
July 6, 1949, p. 3. Annotated provisional agenda: U.N.B., July 1, pp. 32-38. 
Elected J. Thorn (New Zealand) president. U.N.P.R. ECOSOC/486. List of 
delegates, etc.: U.N.Doc. E/INF/31/Rev. 1. Article: U.N.B., Aug. 15, pp. 
174-190. Round-up of session: U.N.P.R. ECOSOC/569. Disposition of agenda 
items: U.N.Docs. E/INF/32 and Add. 1. 


13 KorEAN CoMMISSION. Forwarded to U.N. for transmission to Russia request to 
permit entry into North Korea to verify withdrawal of Russian forces. N.Y.T., 
July 14, 1949, p. 9. Text of request: U.N.P.R. KOR/62. 

13/21 Sourm West Arrica. South Africa notified U.N. that it would submit no further 
reports on administration. L.7., July 14, 1949, p. 3. Text of letter: U.N. 
Doc. A/929. Trusteeship Council voted to report the matter to the General 
Assembly. Text of resolution: U.N.Doc. T/388. 


21/August 2 BaLkaN CoMMITTEE. Report confirmed closing of Yugoslav-Greek border. 
N.Y.T., July 22, 1949, p. 4. Approved report to General Assembly. Brief 
summary: U.N.B., Sept. 1, pp. 231-234. Text: G.A.(IV)O.R., Supp. No. 8; 
U.N.Doc. A/935. 


21-August 4 Councit (Palestine Question). Acting Mediator submitted 
final report to Council recommending transfer of functions to Conciliation Com- 
mission. N.Y.T., July 22, 1949, p. 5; July 28, p. 11. Text: U.N.Doc. 8/1357. 
Text of supplementary remarks on Aug. 4: U.N.P.R. BAL/517. 


29 I. B. R. D.—Loan. $15,000,000 granted to Netherlands. Text of agreement: 
I.B.R.D. Loan No. 15NE. 


MULTIPARTITE CONVENTIONS 


AVIATION CONVENTION. Chicago, Dec. 7, 1944. Ratifications: Cuba and Israel. U.N.P.R. 
ICAO/104. 


CopyrigHtT. Washington, June 22, 1946. Ratification: Brazil. May 9, 1949. O.A.S. 
Press Release, May 9, 1949. 


Councit or Evrore. Statute. London, May 5, 1949. 


Signatures and Text: L.T., May 6, 1949, pp. 5, 7; G.B.M.S. No. 7 (1949), Cmd. 
7686; this JOURNAL, Supp., p. 162. 


Ratifications deposited: Denmark and Sweden; Great Britain, July 26, 1949, N.Y.T., 
July 27, p. 15; Ireland, Italy, Norway; Luxembourg, Aug. 3, 1949, N.Y.T7., Aug. 5, 
p. 5. 

In force Aug. 3, 1949. 


CusToOMS CONVENTIONS, PROVISIONAL APPLICATION OF Drarr. Geneva, June 16, 1949. 
Signatures and Text: U.N.Doc. E/ECE/109. 


Economic Statistics. Protocol of Amendment. Paris, Dec. 9, 1948. Signature: 
Italy. May 20, 1949. T.I.A.R., May, 1949, p. 12. 


GENocIDE. Paris, Dec. 11, 1948. 
Ratifications deposited: Australia, N.Y.7., July 8, 1949, p. 4; Ethiopia, July 1, 1949, 
U.N.P.R. L/91; Norway, July 22, 1949, U.N.P.R. L/94. 
Signatures: China, July 20, 1949, U.N.P.R. L/93; Guatemala, June 22, 1949, U.N. 
P.R. L/90; Iceland, May 14, 1949, U.N.P.R. L/70. 


Px 


Pu 


( 

( 
= 
= 


CHRONICLE OF INTERNATIONAL EVENTS 801 


Gotp. London, July 6, 1949. 
Signatures: 
France, Poland, U. K., and U. 8S. 
Text: G.B.T.S. No. 44 (1949), Cmd. 7749. 


I. B. R. D. Articles of Agreement. Washington, Dec. 27, 1945. Signature: Siam. 
May 3, 1949. N.Y.T., May 4, 1949, p. 19. 


I. M. F. Washington, Dec. 27, 1945. Signature: Siam. May 3, 1949. N.Y.T., May 
4, 1949, p. 19. 


INTRA-EUROPEAN PAYMENTS. Paris, Oct. 16, 1948. Supplementary Protocol of Amend- 
ment. Paris, March 31, 1949. Text: G.B.M.S. No. 8 (1949), Cmd. 7693. 


METEOROLOGICAL ORGANIZATION. Washington, Oct. 11, 1947. 
Ratification: India. J.I.8. No. 3900/DC, p. 9. 
Ratification deposited: United States. May 4, 1949. 
List of deposits of ratifications and accessions: D.S.B., May 15, 1949, p. 622. 


Narcotic Drua@s. Lake Success, Dec. 11, 1946. Ratification deposited: Denmark. 
June 15, 1949. T7.I.A.R., June, 1949, p. 34. 


Narcotics. Geneva, July 13, 1931. Ratification deposited: Yugoslavia. June 10, 
1949. T.I.A.R., June, 1949, p. 34. 


NortaH ATLANTIC TREATY. Washington, April 4, 1949. 

Ratifications: Iceland, July 22, 1949, N.Y.T., July 23, 1949, p. 2; United States, 
July 25, 1949, D.S.B., Aug. 8, p. 199. 

Ratifications deposited: Belgium, June 16, 1949, D.S.B., June 26, p. 825; Canada, 
May 3, 1949, Canada Treaty Ser., 1949, No. 7; Great Britain, June 7, 1949, D.S.B., 
June 19, p. 794; Luxembourg, June 27, 1949, L.7., June 28, p. 3. 

Text: Dept. of State General Foreign Policy Ser. 10; this JouRNAL, Supp., p. 159. 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. Protocol of Amendment. Lake Suc- 
cess, Nov. 12, 1947. Signature: New Zealand. Oct. 28, 1948. New Zealand 
Treaty Ser. 1948, No. 15. 


OBSCENE PUBLICATIONS. Paris, May 4, 1910. Protocol of Amendment. Lake Success, 
May 4, 1949. 

Signatures: Belgium,* May 20, 1949; Brazil,* Canada, China, Cuba,* May 4; Czecho- 
slovakia,* Egypt,* May 9; El Salvador,* France, May 5; Great Britain, May 4; 
India,* May 12; Luxembourg,* Norway, May 4; Pakistan,* May 13; Russia, May 
14; Turkey,* United States,* Yugoslavia,* May 4. 

In force May 4, 1949. T.I.4.R., May, 1949, pp. 2, 14. 


Paciric SETTLEMENT. Bogoté, April 30, 1948. 
Ratifications deposited: Costa Rica, May 6, 1949; Mexico, Nov. 23, 1948. 
In force in respect of these countries. T.J.A.R., May, 1949, p. 4. 


PRISONERS OF WAR. Geneva, July 27, 1929. Ratifications deposited: Israel, Aug. 3, 
1948; Liechtenstein, Jan. 11, 1944; Monaco, March 17, 1948; Pakistan, Feb. 2, 


1948; Philippine Republic, April 1, 1947; Trans-Jordan, March 9, 1949, 7.1.A.R., 
June, 1949, p. 38. 


PusLic HEALTH OFFICE. Protocol. New York, July 22, 1946. Ratifications deposited : 
Ceylon, May 23, 1949, T.I.A.R., May, 1949, p. 14; Luxembourg, June 3, 1949, 
T.I.A.R., June, 1949, p. 32. 


* With reservation. 
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Rep Cross. Geneva, July 27, 1929. Ratifications deposited: Israel, Aug. 3, 1948; 
Liechtenstein, Jan. 11, 1944; Monaco, Jan. 6, 1948; Pakistan, Feb. 2, 1948; Philip- 
pine Republic, April 1, 1947; Trans-Jordan, Nov. 20, 1948, 7.J.A.R., June, 1949, 
p. 38. 


RELIEF UNION. Geneva, Oct. 11, 1933. Withdrawal: Great Britain (effective May 4, 
1949). U.N.T.S8., Vol. 15, p. 451. 


TRADE AND TaRIFFs. Protocol of Rectifications (2d). Geneva, Sept. 14, 1948. Signa- 
tures and Text: 7.1.4.8. 1888. 


U. N. E. 8. C. O. London, Nov. 16, 1945. Acceptances deposited: Burma and Monaco. 
N.Y.T., July 9, 1949, p. 5. 


W. H. O. Constitution. New York, July 22, 1946. Ratifications deposited: Honduras, 
April 8, 1949, 7.1.4.R., April, 1949, p. 52; Israel, June 21, 1949, N.Y.T7., June 22, 
p. 14; Luxembourg, June 3, 1949, T.I.A.R., June, p. 32. 


WeaTHER Stations. London, May 11, 1949. Signatures: Canada, Denmark, France, 
Netherlands, Norway, Portugal, Sweden, United Kingdom, United States, May 11, 
1949; Ireland, June 27, 1949. ICAO Monthly Bulletin, July, 1949, p. 17. 


WHEAT AGREEMENT. Washington, March 23, 1949. 

Acceptances deposited: Australia, Austria, Belgium, Canada, Ceylon, Denmark, France, 
Greece, India, Ireland, Israel, Lebanon, Netherlands, New Zealand, Peru, Portugal, 
Saudi Arabia, South Africa, Sweden, Switzerland, United Kingdom, United States. 
D.S.B., July 18, 1949, p. 75. 

Text: Canada Treaty Ser., 1949, No. 10. 

In force July 1, 1949. D.S.B., July 18, 1949, p. 75. 


WHITE SLAVE TRADE. Paris, May 18, 1904, and May 4, 1910. Protocol of Amendment. 
Lake Success, May 4, 1949. 

Signatures: Belgium,* May 20, 1949; Brazil,* Canada, China, Cuba,* May 4; Czecho- 
slovakia,* Egypt,* May 9; France, May 5; Great Britain, May 4; India,* May 12; 
Luxembourg,* Norway, May 4; Pakistan,* May 13; Turkey,* United States,* Yugo- 
slavia,* May 4. 

In force May 4, 1949. T.I.A.R., May, 1949, pp. 2, 14. 

DoroTHy R. Dart 


* With reservation. 


JUDICIAL DECISIONS 


By WituiAm W. BisHop, JR. 
Of the Board of Editors 


[With the assistance of Richard P. Bray and H. H. Liebhafsky, made possible by the 
W. W. Cook Legal Research Endowment of the University of Michigan Law School. ] 


DIGESTS 


Judicial notice of international law by domestic courts 

Buack DIAMOND S. S. Corp. v. ROBERT STEWART & Sons. 69S. Ct. 622; 
336 U.S. 386. 

United States Supreme Court, March 14, 1949. Frankfurter, J. 


Reversing in part the decision below, 167 F.(2d) 308, this JoURNAL, 
Vol. 42 (1948), p. 718, the Court remanded for determination by the 
District Court the proper interpretation of the Brussels Convention of 
1924 on the Limitation of Shipowners’ Liability (to which Belgium was 
a party but not the United States), regarded as forming part of the law 
of Belgian territorial waters, in which an American vessel collided with a 
British vessel. The Court said, in part: 


It is true that this Court has on several occasions held international 
rules which had passed into the ‘‘general maritime law”’ to be subject 


to judicial notice. . . . But where less widely recognized rules of for- 
eign maritime law have been involved, the Court has adhered to the 
general principle that foreign law is to be proved as a fact... . Al- 
though we would no doubt be free to notice the terms of the Limitation 
Convention itself . . . their legal significance does not appear on the 
surface. 


Seamen’s cure and maintenance—international labor convention 
FARRELL v. UNITED STATES ET AL. 69S. Ct. 707; 336 U.S. 511. 
United States Supreme Court, April 4, 1949. Jackson, J. 


Holding that the right to eure and maintenance of an American seaman, 
suffering permanent disability from a fall while on shore leave in an 
Italian port, was terminated when the maximum cure possible had been ef- 
fected, the Court rejected the seaman’s contention that under medieval doe- 
trines of admiralty he was entitled to maintenance for life. The Court 
said in part: 

The law of the sea is in a peculiar sense an international law, but 


application of its specific rules depends upon acceptance by the United 
States. The problem of the sick or injured seaman has concerned 
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every maritime country and, in 1936, the General Conference of the 
International Labor Organization at Geneva submitted a draft con- 
vention to the United States and other states. It was ratified by the 
Senate and was proclaimed by the President as effective for the United 
States on October 29, 1939. 54 Stat. 16938. Article 4, paragraph 1, 
thereof, provides: ‘‘The shipowner shall be liable to defray the ex- 
pense of medical care and maintenance until the sick or injured person 
has been cured, or until the sickness or incapacity has been declared of 
a permanent character.’’ 

While enactment of this general rule by Congress would seem con- 
trolling, it is not amiss to point out that the limitation thus imposed 
was in accordance with the understanding of those familiar with the 
laws of the sea and sympathetie with the seaman’s problems. 


That the duty of the ship to maintain and care for the seaman 
after the end of the voyage only until he was so far cured as possible, 
seems to have been the doctrine of the American admiralty courts prior 
to the adoption of the Convention by Congress, despite occasional am- 
biguity of language or reservation as to possible situations not before 
the court. It has been the rule of the admiralty courts since the Con- 
vention.* 


Asylum in country under military occupation—eztradition—treason 
CHANDLER v. UNITED STATES. 171 F. (2d) 921. 
U.S. Cireuit Ct. App., First Circuit, Dee. 3, 1948. Magruder, Ct. J. 


The court affirmed a conviction for treason committed by an American 
citizen who broadcast for the German Government in Germany during the 
war and who was arrested in Germany by American military authorities 
and brought to the United States. (See 72 F. Supp. 230, this JourNAL, Vol. 
42 (1948), p. 223.) In addition to asserting that there was no jurisdic- 
tion, defendant claimed that the manner in which he was brought before 
the court ‘‘ violated the terms of the extradition treaty’’ between the United 
States and Germany, and ‘‘violated the right of asylum guaranteed by 
international law to political offenders.’’ As to the first point, the court 
raised doubts whether the treaty had remained in force, and whether it 
conferred any right upon defendant which he might assert in court (citing 
Ker v. Illinois, 119 U. 8S. 486). Furthermore, ‘‘the treaty applies only to 
fugitives who, unlike appellant, have fled the country where the crime was 
committed,’’ and treason was not a crime dealt with in the treaty. As to 
the second point, the court said: 


Nor was Chandler’s arrest in Germany a violation of any ‘‘right of 
asylum’’ conferred by international law. In the absence of treaty a 
State may, without violating any recognized international obligation, 
decline to surrender to a demanding State a fugitive offender against 


* Douglas, Black, Murphy, and Rutledge, JJ., dissented. 
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the laws of the latter. . . . Particularly as regards fugitive political 
offenders—including, presumably, persons charged with treason... 
—it has long been the general practice of States to give asylum. But 
the right is that of the State voluntarily to offer asylum, not that of the 
fugitive to insist upon it. An asylum State might, for reasons of 
policy, surrender a fugitive political offender—for example, a State 
might choose to turn over to a wartime ally a traitor who had given aid 
and comfort to their common enemy—in such a case we think the ac- 
eused would have no immunity from prosecution in the courts of the 
demanding State, and we know of no authority indicating the con- 
trary. ... One can appreciate the considerations which ordinarily 
would make a State reluctant to give affirmative assistance to a sister 
State in the apprehension and prosecution of a fugitive charged with a 
political offense. But these considerations are inapplicable to the 
wronged State, which naturally would have no qualm or scruple against 
bringing a fugitive traitor to trial if it could lay hands on him without 
breaking faith with the asylum State. The qualification on the propo- 
sition just stated is illustrated in United States v. Rauscher, 1886, 119 
U. 8S. 407 . . . where the Court held that, under the terms of the 
extradition treaty between the United States and England ...a 
person who had been extradited to this country for trial upon a par- 
ticular offense could not thereafter be arrested and brought to trial for 
a different offense until he had a reasonable opportunity to return to 
the country of asylum. . . . In the case at bar, however, the situation 
does not remotely resemble that in the Rauscher case, for here Chandler 
was not taken into custody and returned to the United States pursuant 
to the extradition treaty between the United States and Germany. His 
arrest by our occupying forces was wholly outside the treaty, and not 
in violation of any international undertaking either expressed or im- 
pled in the treaty. 


With respect to the merits, the court commented that: 


When war breaks out, a citizen’s obligation of allegiance puts defi- 
nite limits upon his freedom to act on his private judgment. If he 
trafficks with enemy agents, knowing them to be such, and being aware 
of their hostile mission intentionally gives them aid in steps essential 
to the execution of that mission, he has adhered to the enemies of his 
country, giving them aid and comfort, within our definition of treason. 
He is guilty of treason, whatever his motive [citing Cramer v. United 
States, 325 U. S. 1]. 


The present case involves no problem of acts of aid and comfort per- 
formed under enemy duress. Chandler was not under enemy com- 
pulsion; upon the contrary it was he who sought employment with 
the Short Wave Station. Nor does the present case necessitate any 
detailed examination as to how far an American citizen, caught in an 
enemy country at the outbreak of war, may, in order to earn a living 
and without the stigma of treason, accept employment which in these 
days of total war might conceivably be of some aid in the enemy war 
effort. 
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International copyright—treaty interpretation by practice 

TopAMERIcA Musica, LtTpa. v. RADIO CorPORATION OF AMERICA. 171 
F. (2d) 369. 

U.S. Cireuit Ct. App., Second Circuit, Dee. 6, 1948. A. Hand, Ct. J. 


Plaintiff appealed from a judgment dismissing his complaint for infringe- 
ment of alleged rights of mechanical reproduction of a musical compo- 
sition copyrighted in Brazil. Defendant claimed that under the Copy- 
right Act and the Buenos Aires Copyright Convention of 1910 plaintiff had 
no valid complaint in the absence of the required Presidential Proclama- 
tion, 17 U. 8. Code §§ 1(e), 9, determining the existence of reciprocal pro- 
tection in Brazil. Affirming, the court relied on Portuondo v. Columbia 
Phonograph Co., 81 F. Supp. 355 (S. D. N. Y. 1937), this JourNAL, Vol. 43 
(1949), p. 376, holding that a Presidential Proclamation determining 
that ‘‘substantially similar protection is accorded to United States citi- 
ens’’ was a condition precedent to an alien’s protection under United 
States laws. It found that neither the terms of the Buenos Aires Conven- 
tion nor the Presidential Proclamation thereof, 38 Stat. 1785, 1798, specifi- 
cally mentioned mechanical reproduction rights, and said: 


In actual practice, the Presidential Proclamations have apparently 
specified reproduction rights in all cases where they were to be in- 
cluded and have even particularly excluded them in many proclama- 
tions where rights under Section 8 were conferred. . . . We can dis- 
cover no reason for this course if reproduction rights were sufficiently 
protected by the use of such general language as is found in the 
Buenos Aires Convention. 


There was an attempt to revise the Buenos Aires Convention at 
Havana in 1928 so as to include mechanical reproduction rights by 
specific language. A similar effort was made in the Washington Con- 
vention of 1946. Neither has ever been ratified by the Senate, nor 
proclaimed by the President. These attempts to obtain reproduction 
rights through revised Conventions indicate that it has generally been 
believed that such rights are not covered by the Buenos Aires Con- 


vention of 1910. 


International agreement—interpretation—‘ Knock for Knock’’ 
PETITION OF PANAMA TRANSPORT Co. 172 F. (2d) 351; 1949 A. M. C. 


218. 
U.S. Cireuit Ct. App., Second Circuit, Jan. 31, 1949. Frank, Ct. J. 


Appellant’s tanker Clio collided in New York Harbor on Feb. 5, 1945, 
with a United States Government tanker, and the resulting fire caused 
damage, deaths and injuries on board the Norwegian Government-owned 
tanker Vivi anchored nearby. Among others, the Norwegian Government 
asserted claims against the United States and appellant company. There- 
after on May 29, 1945, the ‘‘Knock for Knock’’ Agreement between the 
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United States and Norway (59 Stat. 1541) came into force, applying retro- 
actively to claims such as these. By the terms of the Agreement, the claim 
of the Norwegian Government is required to be waived, but Article 2 pro- 
vides for the filing of claims where ‘‘it is necessary in any proceedings for 
the limitation of liability that the claims be marshalled,’’ adding that 
‘‘Any recoveries . . . shall be waived by the Government entitled to such 
recoveries, or at the option of such Government shall be dealt with in such 
other way as to give effect to the purposes of this Agreement.’’ A decision 
in favor of the Norwegian Government was sustained despite appellant’s 
contention that the Agreement barred any claim, the court saying: 


The ‘‘Knock-for-Knock Agreement,’’ Article 2, expressly provides 
that claims such as that of the Norwegian government shall be asserted, 
but that recovery should be waived or otherwise dealt with ‘‘as to give 
effect to the purposes of this Agreement.’’ The recovery, not the de- 
eree, is barred. 


Naturalization—presumptive fraud—derivative citizenship 
BATTAGLINO v. MARSHALL. 172 F. (2d) 979. 
U.S. Cireuit Ct. App., Second Circuit, March 3, 1949. Chase, Ct. J. 


Petitioner’s father, after naturalization in 1893, returned to Italy in 
1897 and remained there. In 1925 his naturalization was canceled for pre- 
sumptive fraud. Petitioner was born in Italy in 1898. The court held 
that although petitioner ‘‘could not be deprived of his derivative citizen- 
ship solely because of subsequent acts or omissions of his father (Perkins 
v. Elg, 307 U.S. 8325 . . .; Ex Parte Gilroy, D. C., 257 F. 110),’’ the right 
of the Government to cancellation upon proper procedure and proof could 
not be questioned. Prior to the Nationality Act of 1940 no distinetion 
was made between actual and presumptive fraud; fraud made the ‘‘nat- 
uralization void and the certificate a nullity ab initio.”’ Although the 
Nationality Act of 1940, Section 338 (d), 8 U. S. C. A. §738 (d) softens 
the effects of so-called presumptive fraud, it came too late to be of aid to 
the appellee here, who was denied a declaratory judgment that he had ae- 
quired American citizenship by birth. The court overruled Jn re Findan 
(D. R. I. 1933), 4 F. Supp. 189, and Jn re Bolter (S. D. Cal. 1946), 66 F. 
Supp. 566. 


Naturalization—expedited for spouse of citizen 
PETITION OF BERGER. 82 F. Supp. 720. 
U.S. Dist. Ct., 8. D. N. Y., Jan. 14, 1949. Hulbert, D. J. 


Petitioner was held entitled to expeditious naturalization under § 310 (a) 
of the Nationality Act of 1940, as the spouse of an American citizen, al- 
though after she had resided five years with him in the United States his 
American citizenship was revoked by a consent decree in 1935, long before 
she petitioned for naturalization. 


1 
nt 
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Naturalization—scruples against noncombatant military service 
APPLICATION OF WIEBE. 82 F. Supp. 130. 
U. S. Dist. Ct., Nebraska, Feb. 4, 1949. Delehant, D. J. 


Relying primarily on Girouard v. United States, 328 U. S. 61 (1946), 
naturalization was granted to a Mennonite who had been refused naturali- 
zation in 1942 because he was unwilling, on religious grounds, to engage in 
combatant or noneombatant military service. He was willing to engage in 
any work of national importance under civilian direction, even though it 
might contribute to military defense, such as food production and the like, 
and would buy war bonds and contribute to war relief. The court said 
in part: 

The reach of the Girouard case and the dissenting opinions in the 
Schwimmer, Macintosh and Bland eases is not to be limited narrowly 
and grudgingly to the precise details of abstinence from combat upon 
which the several applicants in them felt impelled to insist. What is 
vindicated in those opinions is the right to our citizenship of an ap- 
plicant, otherwise worthy thereof in all respects, who insists upon the 
implicit, though not formal, excision from his pledge ‘‘to support and 
defend the Constitution and laws of the United States of America’”’ 
of any individual commitment in advance on his part to engage in 
such methods of support and defense as would violate his conscience. 
Such an applicant asks for that only which native citizens of the 
United States sharing his opinions, undoubtedly possess. . . . 


Expatriation 
PopEea v. MarsHAuL. 83 F. Supp. 216. 
U.S. Dist. Ct., E. D. N. Y., Feb. 24, 1949. Rayfiel, D. J. 


The court denied plaintiff’s action for a declaration that he was an 
American citizen. Plaintiff was born in the United States of foreign 
parents in 1912, was taken by them to Rumania in 1921, and under Ru- 
manian law became a Rumanian national when his parents acquired Ru- 
manian citizenship in 1929. In 1931 he unsuccessfully sought an American 
passport from the American consul in Bucharest. In 1936 he was inducted 
into the Rumanian Army and took an oath of allegiance to Rumania, serv- 
ing until October, 1937. In 1939 he came to the United States on a Ru- 
manian passport to represent a Rumanian newspaper; although offered an 
opportunity to enter permanently as an immigrant, he returned to Ru- 
mania because he wished to complete his newspaper assignment and liqui- 
date personal affairs, and believed he could better clarify his citizenship 
status with the consul in Bucharest than in the United States. In 1941 he 
served in the Rumanian Army, thereafter deserted, and left Rumania in 
1942 with the American Legation after marrying an American citizen at- 
tached to the consulate. 

The court held that he lost American citizenship, not by his parents’ 
naturalization as Rumanians, but through his failure to act affirmatively 
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to retain it, preferably by coming to the United States as soon as possible. 
It said: 


the law will presume that his continuing domicile constituted an elec- 
tion by him to choose Roumanian nationality unless it can be satis- 
factorily shown that such continued domicile was under duress, fear of 
imprisonment or such other circumstances as may have rendered the 
same involuntary. 


The court added that in 1939 


he committed a final, fatal act which cut off any future right of election. 
On a visit to the United States in 1939 he placed a commercial assign- 
ment and the liquidation of his personal affairs in Roumania above the 
choice to establish his American citizenship, if it could be said that such 
choice still survived. 


As to his eventual return in 1942, it was said that this was because he was 
a deserter rather than a manifestation of election. 


States—position of mandated territory 
KLAuSNER v. Levy. 83 F. Supp. 599. 
U.S. Dist. Ct., E. D. Va., March 10, 1949. Bryan, D. J. 


The court granted defendant’s motion to dismiss a complaint, for lack 
of Federal jurisdiction which plaintiff sought to base upon the fact that 
he was a citizen of Palestine and defendant a citizen of one of the United 
States (U. S. Constitution, Art. III, see. 2). Suit was brought in March, 
1948, prior to the termination of the British mandate for Palestine. The 
court held that Palestine was not a ‘‘foreign state’’ for this purpose, saying 
in part: 


The effect of the mandate of Palestine . . . was not to annex it as a 
part of the mandatory, nor to make its inhabitants citizens of Great 
Britain. . . 


Palestine, as a mandated territory, was without local autonomy. . . 
Its government was set up by Great Britain and administered by the 
latter’s local officials. . . . During the mandate Palestine could and 
did extend citizenship to its inhabitants. . . . Both native and nat- 
uralized nationals, at home and abroad, received the protection of the 
British Government. . . . Indeed, Britain was authorized to, and did, 
enter into treaties to gain for them rights and privileges from other 
nations, including the United States, but nevertheless they were not 
British citizens. . . . They were citizens of Palestine. 

However, as citizens of Palestine under the mandate, they were not 
citizens or subjects of a state within the meaning of the jurisdictional 
provisions of our Federal constitution and statutes. A state in their 
texts means one formally recognized by the executive branch of the 
government of the United States. Land Oberoesterreich v. Gude, 2 
Cir., 109 F. 2d 635, 637. The territory of the plaintiff’s citizenship 
was not recognized as a state until May 14, 1948, when it was conceded 
a de facto status under the name of Israel, the de jure recognition 
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being attained on January 31, 1949. As recognition of a sovereignty 
is a political and not a judicial matter, the courts are conclusively 
bound by the status accorded a territory by the executive department 
of our government. 


Expatriation—voting in foreign state—Japan under military occupa- 
tion 
ARIKAWA v. ACHESON. 83 F. Supp. 473. 
U.S. Dist. Ct., 8. D. Calif., April 4, 1949. Cavanah, D. J. 


Plaintiffs, American citizens by birth in the United States, who were 
taken to Japan as children for education before the war, were held not to 
have lost American citizenship under 8 U. S. Code, see. 801 (e) when they 
voted in 1946 in an election in Japan conducted under orders of General 
MacArthur. All persons, especially women, were strongly urged by the 
U.S. military officials to vote in the Japanese election. The court held that 
the election should not be regarded as one in a foreign state, saying in part: 


When Japan surrendered the Allies ordained that the full power and 
independent authority to remain in Japan was vested in the United 
States to direct supreme authority in the establishment of a govern- 
ment there, and over the activities of its people. The United States, 
with that supreme and full power and authority, ordered and super- 
vised the election with the view of establishing in Japan a democratic 
self-government to conform to the principles of the Constitution of the 
United States. . . . The government of the United States was, in fact, 
operating there at the time it ordered the election to be held, with 
full power to direct the manner in which it should be held, and to set 
aside or modify the result thereof if its Commander-in-Chief so de- 
cided, and he did modify the result of one of the elections. . . 

. such is not the type of election contemplated by Congress in 
enacting the statutes ... 
. . . Japan in fact was under the authority and supreme power con- 
ferred upon the United States by the Allies, who delegated to the 
United States supreme independent authority, power and control over 
Japan prior to and at the time of the election, and who conceived, 
ordered and supervised it. It was clearly nothing more... than a 
supreme and independent act of the United States Government, and 
does not reach or come under the statute relating to a ‘‘foreign state.”’ 


International organizations—immunity of personnel 
UniTep States v. CoPLON AND GuBiITcHEy. 84 F. Supp. 472.* 
U.S. Dist. Ct., 8S. D. N. Y., May 10, 1949. Rifkind, D. J. 


Defendant Gubitchev was indicted for conspiracy to violate, and viola- 
tions of, the espionage laws, and claimed diplomatic immunity. He was 
a Soviet national employed as a member of the Headquarters Planning 
Office of the United Nations Secretariat. Prior to his arrival in the 
United States he had been a Third Secretary of the Ministry of Foreign 


* Ms. opinion supplied by Mr. Albert F. Bender, Jr., of New York. 
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Affairs of the U.S.S.R., and he had described himself as such on his ap- 
plication for employment by the United Nations six days after his entry 
into the United States on a diplomatic passport and with a diplomatic 
visa. In rejecting the claim of immunity and holding that the court had 
jurisdiction, Judge Rifkind said: 


Such status does not per se confer diplomatic immunity under gen- 
erally accepted principles of international law. . . . Nor does the de- 
fendant, by reason of such employment, possess immunity from prose- 
eution for the offense charged by virtue of any law or treaty of the 
United States, for the only possible sources of such a privilege are the 
statutes and treaties hereinafter discussed, and they do not confer the 
immunity asserted. 

He is not protected by 22 U.S. C. A. §§ 252 and 254, because he is 
not a public minister of a foreign state, authorized and received as 
such by the President, nor a domestic or domestic servant of one. 

Executive Order No. 9698, 11 Fed. Reg. 1809, has made the Inter- 
national Organizations Immunities Act, 22 U. S. C. A. § 288, ap- 
plicable to the United Nations. But that Act does not avail the de- 
fendant. It does not confer general diplomatic status or immunity, 
§§ 288e (c). It does confer immunity on United Nations officers and 
employees for the category of acts performed by them in their official 
eapacity and falling within their functions as such officers or employees. 
§ 228d (b). The offense charged against the defendant does not fall 
within such a category. 


Quoting Article 105 of the Charter, the court continued: 


The Charter provision in and of itself—assuming it to be self- 
executing—does not shield the defendant. It seems clear that un- 
lawful espionage is not a function of the defendant as an employee of 
the United Nations. Freedom from arrest for such conduct, it would 
seem, is not a privilege or immunity necessary for the independent 
exercise of defendant’s function in connection with the United Nations. 


The court added that the United States had not adhered to the general 
convention on immunities of United Nations personnel, and that employ- 
ment by the United Nations did not, alone, confer immunity under the 
Headquarters Agreement (61 Stat. 756). 

Even if it be assumed that defendant retained his status as Third Secre- 
tary of the Soviet Ministry of Foreign Affairs, ‘‘he was not thereby 


clothed with diplomatic immunity.’’ The statement by the Department 


of State to the Soviet Embassy, denying immunity, was held to be ‘‘a po- 
litical decision which the courts do not review’’; and it was added that: 


Here review would confirm the decision of the State Department. 
It does not appear that he entered the United States as an emissary 
from the U.S.S.R. to the United States. He was never received as 
such. He was never attached to the Soviet Embassy. He was never 
notified to the United States as attached to the Soviet Embassy. He 
never acted in any diplomatic capacity in the United States. 
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But even if we assume that he is a foreign emissary and that he 
entered as such, it is clear that he was not so received. A foreign 
emissary not accepted by the government to which he is accredited 
may, perhaps, under international law or as a matter of comity be 
entitled to diplomatic immunity for a reasonable time pending his 
departure. . . . Considering the length of defendant’s stay and his 
entry upon and continuance in a non-diplomatie position it can hardly 
be urged that such a principle is applicable to him. 

It follows that defendant has obtained no immunity by reason of 
any connection he may have or have had with the foreign ministry of 
the U.S.S.R. 


As for the possibility that defendant may also have had the status of a 
member of the Soviet Delegation to the United Nations, and be entitled to 
immunities in that capacity, the court pointed out that there was no evi- 
dence to support this supposition. It did not pass upon the Government’s 
contention that by virtue of Article 100 of the Charter one may not be simul- 
taneously an employee of the United Nations and a member of a national 
delegation to that body; examination of the text of the Headquarters 
Agreement showed that defendant had no immunity, even though he might 
be a member of the Soviet Delegation, since ‘‘He is not the principal resi- 
dent representative nor is he a person agreed upon by the United States, 
the United Nations and the Soviet Government.’’ 

Finally, in reply to the contention that Gubitchev was a ‘‘public min- 
ister’’ within Art. III, see. 2 of the Constitution, and 28 U. S. C. A. 
§ 1251, providing for original jurisdiction of the Supreme Court in all 
cases involving ‘‘public ministers,’’ the court said: 


The term ‘‘public minister’’ generally denotes an emissary of one 
sovereign to another sovereign sent to perform diplomatic duties. It 
encompasses persons of all ranks from assistant naval attaché to chief 
of mission. . . . The American cases have tended to classify as public 
ministers all persons entitled under international law to diplomatic 
immunity, regardless of rank. In none of his capacities, both real and 
supposed, whether as a United Nations official, an official of the Soviet 
foreign ministry or as a member of the Soviet Delegation to the United 
Nations, was defendant in fact an emissary or a member of the retinue 
of an emissary from one sovereign to another. .. . As a member of 
the Delegation of the Soviet Union to the United Nations, he is not 
technically an emissary to a sovereign since the United Nations is not 
a sovereignty, having neither land, nor a people, nor a government 
controlling them. . . . Whatever the status of the United Nations as 
an International Person sui generis, like the League of Nations, with 
the right of legation, both the United Nations and the United States 
have recognized in the Headquarters Agreement that only limited 
status was accorded to the United Nations and national delegations 
to the United Nations. I conclude that the defendant is not a public 
minister, that he does not possess diplomatic immunity, and that this 
court has jurisdiction to try him on the indictment. 
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Prize law—enemy-controlled ship under neutral flag—interpretation 
of U. 8.-British waiver agreement of 1927 

AMERICAN TRANSATLANTIC Co. v. UNITED States. 83 F. Supp. 832. 
U. S. Court of Claims, May 2, 1949. Madden, J. 


The Senate referred to the Court of Claims a bill to grant $15,000,000 
to plaintiff for injury sustained as the result of the allegedly illegal seizure 
and condemnation as prize during the first World War of the ships Hock- 
ing, Kankakee, and Genesee owned by plaintiff. The asserted liability of 
the United States was under the exchange of notes with Great Britain of 
May 19, 1927 (U. S. Treaty Series 756), under which the United States 
waived American claims against Great Britain in matters of prize during 
World War I. 

A Danish national, Jensen, agent for the German capitalist Hugo 
Stinnes, and an American, Wagner, arranged that certain ships bought 
by Jensen with Stinnes’ money should be transferred to plaintiff American 
corporation, which was organized for the purpose. Because of difficulties 
in obtaining American registry, in view of Jensen’s interest in the ships, 
Wagner signed notes for the ships intended to be acquired by plaintiff 
company. After difficulties, American registry was granted, but Wagner 
was advised that any belligerent prize court might regard the ships as 
German. In 1915 the three ships were seized in prize, and were subse- 
quently condemned by a British prize court, despite plaintiff’s efforts and 


efforts by the United States Government to have them released. After 
the United States entered the war, plaintiff company’s stock was seized by 
the Alien Property Custodian, but in 1923 it was released to Jensen. 

The court held that the United States was not liable under the exchange 
of notes, saying in part: 


We have concluded that the three ships seized by Great Britain as 
prizes of war belonged, at the time of seizure and condemnation, to 
Hugo Stinnes, a German national. If they did not belong to Stinnes, 
they belonged to Albert Jensen, a Danish national. In either case, 
the exchange of notes between our Government and Great Britain . . 
which exchange of notes waived the claims of United States nationals 
against Great Britain, has no relation to the claim of the plaintiff, 
the American Transatlantic Company, since it did not, in reality, 
own the ships, but only held the legal title to them as a blind for their 
true owner, who was not a national of the United States. 

In view of what we have said, it is not necessary for us to decide 
whether, as the plaintiff urges, the mere fact that a ship has obtained 
registry in a neutral nation, and is therefore entitled to fly the flag 
of that nation, is conclusive in a prize court and makes irrelevant any 
showing that the real and beneficial ownership of the ship is in an 
enemy country or national. Our impression is, however, that the 
plaintiff’s contention is not correct. ... The rule of international 


1 VIII Lloyd Pr. Cas. 74; see also VI Hackworth’s Digest 516-520. 
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law seems to be that if a ship flies an enemy flag, it will not be per- 
mitted to show, in a prize court, that its true ownership was neutral, 
but that the fact that it flies a neutral flag does not prevent the seizing 
nation from proving that its true ownership was in the enemy. 


Immunity of representative to United Nations 
FRIEDBERG v. SANTA Cruz. 86 N. Y. S. (2d) 369. 
New York Sup. Ct., App. Div., 2d Dept., Jan. 31, 1949. 


Reversing the decision of the Nassau County Special Term, 84 N. Y. S. 
(2d) 148, this Journat, Vol. 48 (1949), p. 384, to strike the plea 
of diplomatic immunity interposed by the Chilean representative to the 
United Nations and his wife, when sued for an auto accident, the Appel- 
late Division held that under the United Nations Headquarters Agreement 
approved by Act of Congress (61 Stat. 756; this JourNAL, Supp., Vol. 43 
(1949), p. 1), defendant ‘‘is entitled to the same privileges and immunities 
in the territory of the United States as it accords to diplomatic envoys ac- 
credited to it.” These include the ‘‘original and exclusive jurisdiction”’ of 
the United States Supreme Court, and in consequence, ‘‘the courts of this 
State have no jurisdiction of the action. Such lack of jurisdiction could not 
be waived; nor was jurisdiction obtained by reason of appellant’s general 
appearance, or his pleading to the merits.’’ As for the wife, she was in- 
eluded in the statutory group of ‘‘domestics’’ entitled to immunity. Fi- 
nally, citing Matter of United States of Mexico v. Schmuck, 293 N. Y. 264, 
294 N. Y. 265 (1944-5), ‘‘if, as alleged by defendants, the Department of 
State has recognized their claim of immunity, its determination of that 
question is conclusive.’’ 


Sovereign immunity—Plaintif, state subject to rules of procedure 
REPUBLIC oF Haiti v. PLescH. 88 N. Y.S. (2d) 9. 
New York Sup. Ct., Spee. Term, N. Y. Co., March 23, 1949. Dineen, J. 


In an action brought by the Republic of Haiti for a declaratory judg- 
ment to determine the ownership of certain securities, the court granted 
defendant’s motion to examine plaintiff, stating that plaintiff selected its 
forum and submitted to the jurisdiction of the court for purposes of the 
litigation. It thus ‘‘became bound by the rules of procedure applicable 
thereto,’’ and ‘‘cean neither expect favor nor invoke its sovereignty as im- 
munity to certain procedure established for the purpose of conducting 
litigation and to secure the administration of justice.’’ 


International aviation—interpretation of Warsaw Convention 

Ross, KNOWN AS JANE FROMAN, v. PAN AMERICAN AIRWAYS. 299 
N. Y. 88; 85 N. E. (2d) 880. 

New York Court of Appeals, April 14, 1949. Desmond, J. 


Plaintiff, a passenger on one of defendant’s trans-Atlantic planes, 
brought action for $1,000,000 damages for injuries resulting from a crash 
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landing in Portugal. Defendant moved for summary judgment as to any 
recovery above $8,291.87, the limitation set in the Warsaw Convention of 
Oct. 12, 1929, on International Air Transportation (49 Stat. 3000). The 
motion was granted by the Special Term for New York County, and 
affirmed by a divided court in the Appellate Division. The Court of Ap- 
peals affirmed the order, Conway and Lewis, JJ., dissenting. 

Plaintiff, an entertainer, had volunteered to perform for soldiers abroad, 
under an arrangement with U. S. O. Camp Shows, Ine. Her contacts 
were with a Mr. Abraham of*U. 8. O. Camp Shows, Ine., who instructed 
her on Feb. 19, 19438, to get her baggage ready, and later took her to the 
airport where she boarded defendant’s plane. Until on board, she did 
not know her destination. Although she did not pay her passage, buy a 
ticket, receive a ticket, or instruct Mr. Abraham to act as her agent with 
respect to a ticket, he obtained the tickets for performers from the Govern- 
ment (who made arrangements with defendant), and at the airport lined 
the performers up and placed a ticket and passport in front of each on 
the desks. Defendant’s clerks tore the New York-Lisbon stub from each 
of the round-trip tickets and returned them to Abraham, who thereafter 
turned the tickets over to a representative of U. S. O. Camp Shows, Inc., 
who boarded the plane with the performers. 

Article 3 of the Convention provides that the carrier 


‘ 


‘must deliver a 


passenger ticket’’ containing certain particulars, including a statement that 


the transportation is subject to the rules relating to liability established by 
the Convention. It adds that the absence, irregularity or loss of the ticket 
shall not affect the contract of transportation; but that ‘‘if the carrier 
accepts a passenger without a passenger ticket having been delivered he 
shall not be entitled to avail himself of those provisions of this convention 
which exclude or limit his liability.’’ The court stated that it had already 
been decided that the transportation in question was subject to the limita- 
tion of liability in the Warsaw Convention, except for the question of de- 
livery of a ticket in the present case. (Garcia v. Pan American Airways, 
183 Mise. 258, affirmed 269 App. Div. 287, affirmed 295 N. Y. 852, cert. 
denied, 329 U. S. 741, arising out of the same crash of Feb. 22, 1943.) 
The court stated that: 


The Convention itself does not say, nor does appellant argue, that the 
language of Article 3 makes physical delivery of the ticket into the 
passenger’s own hand a requisite for the limitation of liability. 


Discussing the facts, it added: 


Whether or not all this added up, as matter of law, to a sufficient 
showing of authority in Abraham, it can hardly be disputed that, 
when a ticket bearing appellant’s name and all particulars as to the 
intended route as well as a reference to the Warsaw Convention 
limitation, was laid in front of appellant on the table in the airport, 
she, by thereafter boarding the plane as a traveller on that ticket, 


‘ 
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impliedly, if not expressly, ratified and adopted what had been done 
by the Army, and later by Abraham, in taking out that ticket in her 
name. . 

And the same result is reached by examining into the general pur- 
port and purpose of the Convention and its article 3. . . . Since the 
Convention itself, as a statute, grants and mandates the limitation 
unless ‘‘the carrier accepts a passenger without a passenger ticket 
having been delivered’’, there is no need for a carrier who claims the 
limitation to show more than the delivery of an appropriate ticket, 
and travel of the passenger thereunder . . . this treaty, like any other 
statute, must be construed reasonably and so as to accomplish its 
obvious purpose. 


Pointing to the comments of the Secretary of State in sending the Con- 
vention to the President for transmittal to the Senate, that the purposes 
were to benefit passengers by creating a presumption of liability on the 
mere happening of an accident, and to aid the development of international 
air transportation by affording a more definite and equitable basis upon 
which to obtain insurance, the court said: 


Those aims would be poorly served by any holding that the limita- 
tion of liability is available only when a carrier can produce affirma- 
tive proof not only that the passenger ticket complied with the Con- 
vention, but that the individual who bought the ticket at the carrier’s 
ticket counter, was the passenger himself or someone specifically 
authorized by the passenger to consent, on the latter’s behalf, to lim- 


ited liability. 

. . . If there was here any failure adequately to inform appellant 
of her subjection to the Warsaw Convention, that failure was not 
defendant’s—and yet, if we were to hold that there was, somehow, 
lack of appropriate ‘‘delivery’’ here, defendant would be the loser. 
Putting it another way: it was no concern of the carrier as to what 
the arrangements were between the passenger and the person who 
took delivery of the ticket. 


Finally, the court held that the transportation in question was not ‘‘ per- 
formed by the United States Government,’’ within the exception to the 
applicability of the Convention under the reservation to the United States 
adherence (49 Stat. 3025). 


Effect of recognition—nationalization decrees of de facto government 

EsToNIAN StaTE CarGo AND PassENGER Line v. S. S. ‘‘ELISE’’ AND 
Messrs. LAANE AND BAuTsER. [1948] 4 D. L. R. 247.* 

Canada, Exchequer Court, N. B. Admiralty Dist., May 13, 1948. 
Anglin, D. J. A. 


Plaintiff, incorporated under the laws of the U.S.S.R., sued in rem to 
recover the proceeds of an Estonian ship sold at St. John, N. B., in 1941 in 
proceedings brought by the crew for wages and other claims. Plaintiff ad- 


* Digest by Mr. James P. Hendry, Dalhousie University Law School. 
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mitted the ship was originally owned by defendant Estonian nationals, but 
alleged that after the establishment of the Soviet régime in Estonia in 
June, 1940, the vessel had been nationalized and the title transferred to 
plaintiff by virtue of legislative acts of the Estonian Soviet Socialist Re- 
public and the U.S.S.R. Canada extended de facto recognition to the 
E.S.S.R. prior to 1947. 

The court gave judgment for plaintiff, despite defendants’ contention 
that the Estonian and U.S.S.R. decrees involved were (a) confiseatory and 
not recognized in Canada as transferring property outside the jurisdiction 
of the promulgating authority, (b) acts of a de facto rather than a de jure 
government, and (ce) contrary to the Estonian Constitution as it existed 
prior to June 17, 1940. 

On the first point, the court quoted Sutherland, J., as saying in United 
States v. Belmont, 301 U. S. 324, 332 (1936), ‘‘what another country has 
done in the way of taking property of its nationals, and especially of its 
corporations, is not a matter for judicial consideration here. Such na- 
tionals must look to their own government for any redress to which they 
may be entitled.’’ At any rate, the court was of the opinion that: 


if for any reason the alleged confiscatory aspect of this foreign legis- 
lation be considered material, then I have grave doubts that I would 
consider nationalization with 25% compensation as being regarded 
in Canadian law as contrary to the essential principles of justice and 
morality. 

On the second point, the court concluded that Canada makes no differ- 
entiation between de facto and de jure governments in the matter of extra- 
territorial effect of legislation. The legislation concerned was to be treated 
as emanating from the de facto Estonian Government. The fact that 
Germany superseded that government in the control of Estonia, during the 
inilitary occupation from August, 1941, to October, 1944, was immaterial, 
the succeeding government which was given de facto recognition being 
regarded as coming back into control after a ‘‘hiatus’’. Citing Williams 
v. Bruffy, 96 U. S. 176 (1877), the court held that the recognition in Janu- 
ary, 1947, was retroactively effective to the time of the original establish- 
ment of the government in 1940. With respect to extraterritorial effect of 
foreign enactments concerning ships, it said: 


I feel that where Canadian legislative authorities have thus exer- 
cised their power of dealing with our merchant ships and seamen while 
in foreign territorial waters and no doubt fully anticipate that their 
enactments will be recognized and implemented on appropriate oc- 
easions, and where they also concede that foreign law relating to 
matters peculiar to shipping has effect in our courts, the judiciary 
should act consistently therewith and reciprocate with respect to 
foreign legislation which deals with matters in no way connected with 
Canadian interests. 
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Finally, the court declared: 


But it is stated in the letter in evidence from our Department of 
External Affairs that the Government of Canada ‘‘does not recognize 
de facto the Republic of Estonia as constituted prior to June, 1940’’, 
and that it ‘‘has ceased de facto to have any effective existence’’. 
Furthermore, the letter states that the Government of the E.S.S.R. is 
recognized ‘‘to be the de facto Government of Estonia’’, and that the 
E.S.S.R. ‘‘has de facto entered the U.S.S.R.’’. The decree and statute 
in question having been proved by the admissions to be enactments of 
the de facto Government so recognized I am precluded in our law 
from considering whether they are contrary to the Constitution of the 
Republie of Estonia. 


Treaties—restrictive interpretation—French nationality laws 

Mater ¢c. PROCUREUR DE LA REPUBLIQUE. 37 Rev. Critique de Droit 
Int. Privé, No. 3, p. 267 (July—Sept., 1948). 

France, Cour de Cassation (Chambre Civile), July 15, 1947. 


The Treaty of Versailles (Part 3, Section V, Annex—Section 1, para- 
graphs 1 and 2) excepts from the persons fully reinstated in their French 
nationality those having, among their ascendants in the paternal line, any 
German who immigrated to Alsace-Lorraine subsequent to July 15, 1870. 
The court held that this did not include one whose ascendants in the 
paternal line were Germans who lived in Germany but who had never 
immigrated to Alsace-Lorraine, even though one might expect such a con- 
clusion to follow a fortiori, commenting that ‘‘the provisions of the Treaty 
have an exceptional character and should not be extended, under the 
pretext of analogy to them, to circumstances which they have not fore- 
seen.’’? 


Aliens—refugees—security for costs—cessation of League of Nations 
activities 

Dirte c. Joupro. 37 Rev. Critique de Droit Int. Privé, No. 3, p. 310 
(July—Sept., 1948). 

France, Cour de Cassation (Chambre Civile), Jan. 19, 1948. 


The court, in affirming a decision that Joudro as a Russian refugee was 
exempt from giving security for costs, under the Geneva Convention of 
October 28, 1933, held that the Convention remained in force, and that 
refugee status could be proved by evidence other than the countersignature 
of the representative of the High Commissioner of the League of Nations, 
which became impossible upon the termination of the League’s existence. 


1 Other cases involving the interpretation of French nationality laws are El Monzino, 
37 Rev. Critique de Droit Int. Privé, No. 3, p. 268 (July-Sept., 1948), and Cicurel, ibid., 
p. 271. 
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The court said that even if the countersigned certificate of identity and 
status is the only one which is invested with probative legal force, the 
Convention does not make the privileged status of Russian refugees living 
in France dependent upon the possession of such a certificate. 


Military occupation—enemy public property—status of ‘‘fixtures’’ 

ETaT FRANGAIS c. ETABLISSEMENTS MonmoussEau. 37 Rev. Critique 
de Droit Int. Privé, No. 3, p. 311 (July—Sept., 1948). 

France, Cour d’Appel d’Orléans, April 6, 1948. 


Certain wine vats, owned by the French Government and used in the 
supply of the French Army, were seized by the occupying German forces 
and sold in 1940 to the defendant, the proceeds of the sale being used in 
the prosecution of the war. The court rejected the Government’s claim 
for the return of the vats. It was admitted that the Hague Convention 
of 1907, Art. 53, permitted such conduct if the vats were to be considered 
‘‘movables’’; if the seizure and sale were thus authorized, the Government 
could not now recover the vats. If, however, they were ‘‘immovables,”’ 
the action of the German forces was in violation of Art. 55 of the Conven- 
tion. The Government contended that the distinction of the French law 
between ‘‘movables’’ (meubles par nature) and ‘‘fixtures’’ (immeubles par 
destination) was applicable, the vats belonging to the latter category. The 
court pointed out that this distinction does not exist in many systems of 
law, and especially in the German, that it is not explicit in any of the 
articles of the Hague Convention, and that it ‘‘could not have been read 
into them except with the formal consent of the contracting countries 
whose legislation does not recognize the said distinction.’’ Since this 
distinction is not then, explicitly or implicitly,.a part of the Hague Con- 
vention, it is not applicable, because ‘‘belligerents are bound to conform 
... to the usages and customs defined by international conventions and 
not by the internal legislation of occupied countries.”’ 


Treaties—effect of war 
Lovera c. RINALDI * 
France, Cour de Cassation, Assemblée Pléniére Civile, June 22, 1949. 


An Italian tenant on Nov. 23, 1946, sought through the appropriate 
French court a renewal for nine years of a lease of certain property in 
France, claiming the benefit of the Ordinance of Oct. 17, 1945, regarding 
leases. Although this Ordinance denied aliens its benefits, plaintiff con- 


* Digested from copy of report contributed by Dr. Kurt H. Nadelmann, from Le 
Monde, June 23, 1949, where a note adds that this decision settled a conflict between the 
Chambre sociale of the Cour de Cassation, which on Feb. 12 and April 16, 1948, had 
held the treaty effective, despite the war, in matters relating to leases, and the Chambre 
civile, which in a decision of Feb. 10, 1948, had held the treaty ineffective during the war. 
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tended that he was entitled to them by virtue of the convention of June 3, 
1930, between France and Italy, under the terms of which nationals of 
each party enjoy in the territory of the other ‘‘the same treatment as 
nationals in that which relates to private and civil rights.’’ The Cour 
de Cassation held that the 1930 treaty did not help plaintiff, saying in part: 


... War renders ineffective the reciprocal obligations assumed 
by the High Contracting Parties in a treaty on matters of private law 
regarding peacetime relations ; 

.. . the state of war between Italy and France was incompatible 
with the maintenance of the obligations which the Convention of 1930 
imposed on the latter with respect to the establishments of Italians 
on our territory; ... the armistice, which had suspended _hostili- 
ties, left this state of war in existence; ... at the date when the 
plaintiff brought his request the said Convention had not re-entered 


into force... 


Effect of foreign confiscatory acts 

PERRIN-JANNES BS-QUALITES c. Masi. 37 Rev. Critique de Droit Int. 
Privé, No. 3, p. 806 (July—Sept., 1948). 

Monaco, Tribunal, March 11, 1948. 


Defendant acquired in Nice, France, in 1943, certain personal property 
belonging to the estate of Burton, sold at auction by the administrator 
of that estate appointed by the Commissariat général aux questions juives, 
an agency of the German occupation. A French ordinance of April 21, 
1945, retroactively annulled sales of property belonging to Jewish persons 
made by administrators named by the Commissariat. Plaintiff, named 
provisional administrator of the estate of Burton by the Tribunal de 
Monaco in 1947, sued to have the sale declared null and void, as subject 
to the French law, and as contrary to Monacan public policy. 

The court rejected this suit, holding the ordinance not applicable by 
a Monacan court, since, as in derogation of fundamental principles of the 
Civil Code regarding title to property and the retroactivity of law, it is 
‘fan exceptional disposition of which the application is limited in space as 
well as in time by the French legislature itself. . . . Since no treaty covers 
this matter between France and the Principality of Monaco... the 
Tribunal cannot apply the ordinance.’’ 

The court further found that, although confiscation ‘‘shocks interna- 
tional morality and violates the rules protective of the rights of property 
recognized by the Monacan Constitution,’’ the acts of an administrator 
appointed by competent authority, if he turns over the proceeds of his 
administration to, or as directed by, that authority, are not in themselves 
confiscatory so as to permit a court to intervene in the affairs of a foreign 
state and to annul an act of ‘‘the authority exercising in fact the legislative 


power in that state.’’ 
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Military occupation—liquidation of debts and property—occupation 
currency 

Haw Pia v. Cutna BAnkina Corp. G. R. No. L-554. 13 Lawyers 
Journal (Manila), April 30, 1948, p. 173. 

Supreme Court, Republic of the Philippines, April 9, 1948. Feria, J. 


Plaintiff sued to compel defendant to cancel a mortgage of certain realty 
and deliver a Torrens certificate of title thereto, on the grounds that the 
indebtedness upon which the mortgage was based had been eliminated 
by the plaintiff’s payment of the same to the Bank of Taiwan, Ltd., ap- 
pointed by the Japanese military authorities as liquidator of the defendant, 
China Banking Corporation, between 1942 and 1944. The lower court held 
that the debt had not been extinguished by such payment, inasmuch as 
there was no evidence that the defendant had authorized the payment of 
the plaintiff’s debt to the Bank of Taiwan, and since the latter was not 
authorized under international law to liquidate defendant’s business. The 
Supreme Court reversed this decision and gave plaintiff the relief re- 
quested, three judges dissenting. It discussed the authority of the Japa- 
nese military authorities to liquidate the defendant’s business, and whether 
the payment made in Japanese war notes in the course of such liquidation 
extinguished the plaintiff’s debt. 


As to the first question, we .. . hold, that the Japanese military 
authorities had power, under the international law, to order the 
liquidation of the China Banking Corporation and to appoint and 
authorize the Bank of Taiwan as liquidator to accept the payment in 
question, because such liquidation is not a confiscation of the properties 
of the bank appellee, but a mere sequestration of its assets which re- 
quire the liquidation or winding up of the business of said bank. 


Art. 46 of The Hague Regulations of 1907 prohibits the confiscation of 
private property, but, says this court, previous to those Regulations, con- 
fiscation and all acts short of it were permitted. Now that confiscation is 
prohibited, this does not necessarily result in the prohibition of acts short 
of confiscation, such as ‘‘freezing, blocking, placing under custody and 
sequestrating the enemy private property.”’ 


Such acts are recognized as not repugnant to the provisions of Art. 
46 or any other article of The Hague Regulations by well-known 
writers on International Law, and are authorized in the Army and 
Navy: Manual of Military Government and Civil Affairs not only of 
the United States, but also in similar manuals of Army and Navy of 
other civilized countries, as well as in the Trading with the Enemy 
Acts of said countries. 

... the provisions of the Trading with the Enemy Acts enacted 
by the United States and almost all the principal nations since the 
first World War, including England, Germany, France, and other 
European countries, as well as Japan, confirms that the assets of 
enemy corporations, specially banks incorporated under the laws of 
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the country at war with the occupant and doing business in the oc- 
eupied territory, may be legally sequestrated, and the business thereof 
wound up or liquidated. Such sequestration or seizure of properties 
is not an act for the confiscation of enemy property, but for the con- 
servation of it, subject to further disposition by treaty between the 
belligerents at the end of the war. 


It is true that, as to private personal properties of the enemy, 
freezing, blocking or impounding thereof is sufficient for the purpose 
of preventing their being used in aid of the enemy; but with regard 
to the funds of commercial banks like the so-called enemy banks, it 
was impossible or impracticable to attain the purpose for which the 
freezing, blocking and impounding are intended, without liquidating 
the said banks and collecting the loans given by them to hundreds 
if not thousands of persons scattered over the Islands. Without doing 
so, their assets or money loaned to so many persons cannot be properly 
impounded or blocked, in order to prevent their being used in aid 
to the enemy through the intervention of their very debtors, and suc- 
eessfuly wage economic as well as military war. 


The second question is, we may say, corollary of the first. It having 
been shown that the Japanese Military Forces had power to seques- 
trate and impound the assets or funds of the China Banking Corpora- 
tion, and for that purpose to liquidate it by collecting the debts due 
to said bank from its debtors, and paying its creditors, and therefore 
to appoint the Bank of Taiwan as liquidator with the consequent 
authority to make the collection, it follows evidently that the payments 
by the debtors to the Bank of Taiwan of their debts to the China 
Banking Corporation have extinguished their obligation to the latter. 
The fact that the money with which the debts have been paid were 
Japanese war notes does not affect the validity of the payments. 


The power of the Military Governments established in occupied 
enemy territory to issue military currency in the exercise of their 
governmental power has never been seriously questioned. Such 
power is based, not only on the occupant’s general power to maintain 
law and order recognized in Art. 43 of the Hague Regulations (Feil- 
chenfeld says in his treatise on International Economic Law of Bel- 
ligerent Occupation, par. 6), but on military necessity as shown by 
the history of the use of money or currency in wars. 


The Japanese war notes were issued as legal tender at par with the 
Philippine peso, and guaranteed by the Japanese Government ‘‘ which 
takes full responsibility for their usage having the correct amount to 
back them up’’ (Proclamation of Jan. 3, 1942). Now that the out- 
come of the war has turned against Japan, the enemy banks have the 
right to demand from Japan, through their States or Government, 
payments or compensation in Philippine pesos or U. S. dollars as the 
case may be, for the loss or damage inflicted on the property by the 
emergency war measure taken by the enemy. If Japan had won the 
war or were the victor, the property or money of said banks seques- 
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trated or impounded by her might be retained by Japan and credited 
to the respective State of which the owners of the said banks were 
nationals, as a payment on account of the sums payable by them as 
indemnity under the treaties, and the said owners were to look for 
compensation in Philippine pesos or U. S. dollars to their respective 
States (Treaty of Versailles and other peace treaties entered at the 
close of the first world war; VI Hackworth Digest of International 
Law, p. 232). And if they cannot get any or sufficient compensation 
either from the enemy or from their States, because of their insolvency 
or impossibility to pay, they have naturally to suffer, as everybody 
else, the losses incident to all wars. 


CASES NOT DIGESTED 


Aliens—access to courts—limited by forum non conveniens: 


DeSairigne v. Gould, 83 F. Supp. 270 (S. D. N. Y., Feb. 25, 1949). 


Aliens—de portation: 


U. S. ex rel. Willumeit v. Watkins, 171 F. (2d) 773 (C. C. A. 2d, 
Jan. 3, 1949). 

U.S. ex rel. Russo v. Thompson, 172 F. (2d) 325 (C. C. A. 2d., Feb. 
4, 1949). 

Azzollini v. Watkins, 172 F. (2d) 897 (C. C. A. 2d, Mareh 10, 1949). 

Kavadias v. Cross, 82 F. Supp. 716 (N. D. Ind., Nov. 3, 1948). 

Yanish v. Wixon, 81 F. Supp. 499 (N. D. Calif., Dee. 20, 1948). 

Yiakoumis v. Hall, 83 F. Supp. 469 (E. D. Va., Feb. 25, 1949). 

Valenti v. Clark, 83 F. Supp. 167 (D. C., Dist. Col., March 16, 1949). 

Chow Kau v. Clark, 83 F. Supp. 969 (D. C., Dist. Col., April 27, 1949). 


Aliens—exclusion: 


U. S. ex rel. Johnson v. Shaughnessy, 69 Sup. Ct. 921 (May 9, 1949). 

U. S. ex rel. Knauff v. Watkins, 173 F. (2d) 599 (C. C. A. 2d, Mareh 
11, 1949). 

In re U.S. ex rel. Obum, 82 F. Supp. 36 (S. D. N. Y., July 6, 1948). 

U.S. ex rel. Madeiros v. Clark, 82 F. Supp. 412 (S. D. N. Y., Oct. 28, 
1948). 

Ex parte Wong So Wan, 82 F. Supp. 60 (N. D. Calif., Oct. 29, 1948). 

Mah Ying Og v. Clark, 81 F. Supp. 696 (D. C., Dist. Col., Nov. 22, 
1948). 


Consular jurisdiction over seamen: 


Petition of Therianos, 171 F. (2d) 886 (C. C. A. 3rd, Dee. 27, 1948). 


Effect of foreign nationalization—assignment of claim against U. S.: 


Ozanie v. U. S., 88 F. Supp. 4 (S. D. N. Y., March 10, 1949). 
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Enemy alien—deportation though forcibly brought to U. S.: 


U. S. ex rel. Schirrmeister v. Watkins, 171 F. (2d) 858 (C. C. A. 2d, 
Jan. 12, 1949). 


Expatriation—return of naturalized citizen to country of former national- 
ity: 


Nuspel v. Clark, 83 F. Supp. 963 (E. D. Mich., May 17, 1949). 


Jurisdiction—applicability of U. 8S. Seamen’s Act to foreign vessel: 


Kikilis v. Niarchos, 1949 A.M.C. 709 (City Ct., New York, Jan. 10, 
1949). 


Jurisdiction—action for collision in foreign territorial waters: 


Isbrandtsen Co. v. Lloyd Brasileiro, 1949 A.M.C. 684 (E. D. N. Y.., 
March 4, 1949). 


Jurisdiction—inapplicability of Eight-Hour Law to U. 8S. Government 
work abroad: 


Foley Bros. v. Filardo, 69 Sup. Ct. 575 (March 7, 1949). 


Jurisdiction—sabotaged Italian vessels in neutral ports—lawyers’ fee: 


The Euro; The Pietro Campanella, 1949 A.M.C. 26 (D. Md., Dee. 1, 
1948). 


Jurisdictional immunity—Government merchant vessel—special appear- 
ance: 


Sewerage and Water Board v. The Cumulus, 1949 A.M.C. 850 (C. C. A. 
5th, Feb. 1, 1949). 
Jurisdictional immunity—statute of limitations and foreign government 
salvor: 


The James L. Richards, 1949 A. M. C. 521 (D. Mass., Feb. 8, 1949). 


Nationality—U. 8. law on declaratory judgment as to citizenship: 


Gan Seow Tung v. Carusi, 83 F. Supp. 480, 482 (S. D. Calif., May 20, 
1947; March 18, 1949). 


Naturalization—neutral alien claiming draft exemption: 


Petition of Perez, 81 F. Supp. 591 (E. D. N. Y., Dec. 29, 1948). 
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Naturalization—good moral character despite previous murder conviction: 


Petition of Sperduti, 81 F. Supp. 833 (M. D. Pa., Feb. 3, 1949). 


Naturalization—revocation: 


U.S. v. Kiriaze, 172 F. (2d) 1000 (C. C. A. 5th, Feb. 25, 1949). 
U.S. v. Schwarz, 82 F. Supp. 933 (S. D. N. Y., March 7, 1949). 


Postal conventions—application: 


United Fruit Co. v. U. S., 81 F. Supp. 502 (Ct. Cls., Jan. 3, 1949). 


Shipowners Lavability Convention—construction as to seamen’s funeral 
expenses: 


Runci v. U. §., 82 F. Supp. 524 (D. Mass., Feb. 9, 1949). 


Territorial waters—Gulf of Venezuela held high seas: 


Arbitration between S. S. Catatumbo and 8S. 8S. Quiriquire, 1949 
A. M. C. (Arbitration before Russell T. Mount, New York, Sept. 9, 
1948) 513. 


Territorial waters—law governing collision—convoys: 


N. V. Stoomvaart Maatschappij v. Waterman S. S. Corp., 83 F. Supp. 
705 (S. D. N. Y., April 27, 1949). 


Treaties—Brussels Convention, 1924, on Carriage of Goods by Sea—do- 
mestic law: 


Searburgh v. Cia Sud-Americana de Vapores, 174 F. (2d) 423 (C. C. A. 
2d, May 3, 1949). 


War—Alien Property Custodian and enemy property: 


Kaname Fujino v. Clark, 172 F. (2d) 384 (C. C. A. 9th, Jan. 31, 
1949). 

Clark v. Thompson, 83 F. Supp. 133 (E. D. Mich., March 10, 1949). 
J. Kahn & Co. v. Clark, 83 F. Supp. 229 (N. D. Tex., March 19, 1949). 
Clark v. Dravo Corp., 83 F. Supp. 122 (W. D. Pa., March 28, 1949). 
Shoso Nii v. Clark, 81 F. Supp. 1003 (D. Hawaii, Jan. 26, 1949). 
Uebersee Finanz-Korporation, A. G. v. Clark, 82 F. Supp. 602 (D. C., 
Dist. Col., Feb. 21, 1949). 
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War—duration: 


Darnall v. Day, 37 N. W. (2d) 277 (Iowa, May 3, 1949). 
Boston Penny Sav. Bk. v. Stoneholm Co., 83 N. E. (2d) 885 (Mass., 
Feb. 4, 1949). 


War—effect on statute of limitations: 
Salvoni v. Pilson, 81 F. Supp. 654 (D. C., Dist. Col., Jan. 12, 1949). 


‘““War losses’’ 


—sinking by enemy submarine and War Damage Corpora- 
tion: 


Matson Nav. Co. v. War Damage Corp., 172 F. (2d) 942 (C. C. A. 
9th, Feb. 28, 1949). 


BOOK REVIEWS AND NOTES 


The Grotius Society: Transactions for the Year 1946. Problems of Public 
and Private International Law. Vol. 32. London: Longmans, Green 
& Co., 1947. pp. xviii, 168. Index. 25s. 


These papers, covering a variety of subjects, can be rearranged in three 
categories: (1) special questions of positive international law, public and 
private; (2) those relating to international organization; and (3) general 
problems concerning the development and status of public international 
law. 

In the first category we find three papers, the first of which, by Kenneth 
Diplock, deals with passports and protection in international law, about 
which almost nothing has been written. The author traces the origin and 
evolution of the passport, concluding that no person has a right in private 
law to receive a passport, and that its possession does not entitle him to the 
protection of his own government. In itself the passport confers no rights 
recognized in international law; any right to protection recognized in that 
law flows from national status and not from the evidence by which national 
status is proved. 

In an analysis of British decisions on the nullity of marriage and the 
conflict of laws, Professor G. C. Cheshire attempts to put some semblance 
of order into the gamut of conflicting cases, as a result of which, to use his 
own language, ‘‘the courts have got themselves into a mess.’’ British 
courts have shown an alarming tendency to extend their own jurisdiction 
in this field, so that legislation is urgently needed to remedy the situation. 

Rudolph Graupner discusses the much-mooted general principles govern- 
ing the effect of territorial changes on the nationality of individuals, 
giving much attention to leading decisions. In ease of incorporation (an- 
nexation of the whole territory of one state by another) the author disagrees 
with the majority of the authorities, who hold that the national of the 
incorporated state who remains inside the annexed territory becomes ipso 
facto a national of the annexing state. He holds, on the contrary, that 
a change of nationality occurs only if the annexing state so decrees. As 
regards nationals of the annexed state outside the latter’s territory, there 
is wide divergence among the experts; the author holds that the annexing 
state may not force its nationality on such persons, unless the state of 
residence gives its acquiescence. When the annexation or succession is 
only partial, and loss of territory occurs without a preceding treaty, 
absentees continue to be nationals of the predecessor state unless granted 
a right of option. Those merely present in the acquired area cannot be 
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claimed as nationals by the acquiring state unless actually residents therein, 
or originating therefrom. Even then they retain their former nationality, 
acquiring two nationalities. In the event of cession, a right of option to 
interested nationals of the ceding state is often granted, but only as a 
matter of domestic, not of international, law. There is here no ipso facto 
or ipso jure change of nationality. 

Several papers deal with questions relating to international organiza- 
tion. C. Wilfred Jenks discusses the status of international organizations 
in relation to the International Court of Justice, presenting ten suggestions 
the object of which is to facilitate the most effective use of the advisory 
functions of the Court, in accordance with new and most important changes 
in the Court’s Statute effected in 1945. Some of these suggestions, too 
detailed to be summarized here, have already been adopted. The im- 
portance attached by the author to the advisory functions of the Court 
in this matter is shown by this quotation: 


The unsatisfactory status which public international organisations 
have enjoyed hitherto in relation to international tribunals has been 
one of the many manifestations of the tendency to regard them as 
being essentially exerescences upon rather than an integral part of 
the international legal system. 


The ever-timely question of domestic jurisdiction as a limitation on inter- 
national law is considered by Professor D. J. Llewelyn Davies, who deeply 
regrets the abandonment in the San Francisco Charter of the League of 
Nations formula. That formula had been clearly defined by the Perma- 
nent Court of International Justice and had come to be generally under- 
stood. Also the new formula may weaken the view, upheld by that tribu- 
nal, that the distinction between domestic and non-domestic questions is 
essentially relative, depending on the development of international re- 
lationships. Finally, the old formula had the merit of emphasizing that 
the question is not a political one, but legal, and thus one for international 
law itself to determine. 

Professor Norman Bentwich is on familiar ground in discussing colonial 
mandates and trusteeships. Emphasizing the main differences between 
Covenant and Charter provisions in this matter, he points out, among other 
things, that under the latter the administering authority may make use of 
voluntary forces, facilities, and assistance from the territory in carrying 
out its obligations toward the Security Council, as well as for local defense 
and the maintenance of law and order within the territory. Second, the 
principle of the open door and equal treatment, absolute under the Cove- 
nant, is qualified by the Charter provision that it is subject to the attain- 
ment of other purposes, including the promotion of the economic and social 
welfare of the inhabitants of the trust territory. Third, while the members 
of the Permanent Mandates Commission were experts appointed for their 
special knowledge, the Trusteeship Council is made up of representatives 
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of governments. Finally, under the new scheme, provision is made for 
periodic visits to the trust territory. 

Two papers, one by Sir Cecil Hurst and one by Sir Arnold D. MeNair, 
discuss general questions concerning the status of international law, the 
first relating to codification, the second to ‘‘international law in practice.’’ 
Sir Cecil pleads for codification ‘‘on new lines,’’ basing his views in large 
part on the failure of the 1930 Hague Codification Conference. He main- 
tains that efforts in this matter should be restricted, at least in the earlier 
stages, to a discussion of basic principles. In his view the work of codifica- 
tion cannot be done by individual effort, nor by states acting individually. 
Above all it cannot be left to experts working under government instruc- 
tions. ‘‘In every country some small body of men devoted to the study 
and advancement of international law should take this work in hand, 
working if possible to a plan which would have been drawn up and agreed 
on by some central international scientific organisation like the Institute 
of International Law.’’ 

Sir Arnold D. MeNair, speaking to lawyers but not to experts on inter- 
national law, presents a paper which constitutes an admirable introduction 
to the entire subject. He explains the nature of this law, indicates the 
main sources of documentation, and discusses some of the leading eases, 
concluding as follows: ‘‘No English lawyer ean afford to ignore the prin- 
ciples which govern the legal relations of states and determine their legal 
disputes.’ 

JOHN B. WHITTON 


Survey of International Law in Relation to the Work of Codification of 
the International Law Commission. Memorandum submitted by the 
Secretary General. (Doe. A/CN.4/1/Rev.1.) Lake Suecess: United 
Nations, 1949. pp. iv, 70. $ .50. 


The present memorandum was prepared for the purpose of presenting 
considerations and placing data before the International Law Commission 
in order to facilitate its preliminary task as envisaged in Article 18 of its 
Statute, which provides that ‘‘the Commission shall survey the whole field 
of international law with a view to selecting topics for codification . . .”’ 
and that when it considers that the codification of a particular topic is 
“necessary or desirable,’’ it shall submit its recommendations to the Gen- 
eral Assembly. But the Survey is more than an official report for the 
immediate information of the Commission. It is—in its comprehensiveness 
and thoughtfulness, in its breadth of conception and distinction of scholar- 
ship—a major contribution to international law. The Division of De- 
velopment and Codification of International Law, its able Director, Dr. 
Yuen-li Liang, and the collaborator whose aid was enlisted for the prepara- 
tion of this important work, have truly defined the vocation of our time 
for internation] legislation and jurisprudence. 
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The Survey envisages the ‘‘necessary and desirable’’ task of codification 
in the broadest sense as including not only consolidating codification of 
those branches of the law upon which there exists full and clear agreement, 
but also codification and development ‘‘from the point of view of the 
necessities of international intercourse, of the wider needs of the inter. 
national community, and of the authority of international law .. .’’ (p. 
11). The mere registration of existing agreement upon any particular 
topic would, at best, be of limited usefulness, and might have the effect 
of perpetuating obsolete rules. ‘‘Codification which constitutes a record 
of the past rather than a creative use of the existing materials—legal and 
others—for the purpose of regulating the life of the community is a brake 
upon progress’’ (p. 9). ‘*‘An International Law Commission which limits 
its functions to that of a research institute for the collection of material 
and for registering either existing agreement or, perhaps, more frequently, 
the absence of agreement, would not be fulfilling the purpose assigned to 
it by its Statute’’ (p. 11). The mere statement of disagreements and 
divergencies, without more, would fall short of the Commission’s mandate, 
which, as defined in Article 20 (b) of its Statute, calls for ‘‘Conclusions 
relevant to... (2) Divergencies and disagreements which exist, as well 
as arguments invoked in favour ef one or another solution.’’ The con- 
clusions, the Survey states, 


cannot be hesitating, inconclusive and purely informative statements 
of detached compilation. They imply an expression of decisive judg- 
ment as to what is the proper rule of law. . . . They will not only be 
acts of international law finding, but also, if necessary, acts of inter- 
national legislation and of international statesmanship (p. 64). 


The International Law Commission is less restricted in the scope of its 
task than was its predecessor, the Committee of Experts of the League of 
Nations, which was charged with making recommendations as to topics 
the codification of which seemed ‘‘the most desirable and realizable at the 
present moment.’’ The decisive criterion for the selection of topics by the 
Commission, the Survey suggests, ‘‘must not be the ease with which the 
task of codifying any particular branch of international law can be ac- 
complished, but the need for codifying it’’ (p. 13). It is recognized that 
a choice made on this basis might encounter insuperable political difficulties 
if presented to a conference for adoption as an international law-making 
convention. The International Law Commission is, however, expected to 
produce drafts of varying degrees of formal authority. It may submit 
complete drafts on subjects, which, because of existing disagreements, may 
not be likely to secure acceptance by a majority of states, but which may 
constitute contributions to eventual codification, and would, in the mean- 
while, possess at least as much authority as that attributed by Article 38 
of the Statute of the International Court of Justice to the ‘‘writings of the 
most qualified publicists.’” The Commission may further submit drafts 
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which the General Assembly may recommend to Members for acceptance 
as conventions, or with regard to which it may convene an international 
conference with a view to the conclusion of conventions. The conventions 
themselves would vary in their authority, having regard to the number and 
importance of the states which would become parties to them. Universality 
of acceptance would, however, not always be possible or desirable, for, as 
the Survey states, ‘‘Experience has shown that the quest for unanimity in 
conventions of this kind is both futile and, in effect, retrogressive’’ (p. 17). 

There is not sufficient space in a brief review to do more than e¢all atten- 
tion to the masterly review of the salient problems of substantive inter- 
national law contained in the second part of this Survey. This section is 
designed to present a comprehensive survey within the framework of which 
the International Law Commission can work out a scheme of priorities by 
reference to such factors as the urgency of codification, the amount and 
accessibility of material, the availability of personnel, and continuity with 
the work already performed by the League of Nations. 

This work unmistakably bears the impress of a single hand, and could 
only have been written by one whose broad grasp of the fundamental 
jurisprudential aspects of international law is equaled by his profound 
knowledge of its detailed rules and its practical applications. It may, per- 
haps, be permissible to venture behind the formal attribution of authorship 
to the Secretary General in order to conjecture, on the basis of internal 
evidence, that this document must in large part be credited to Professor 
H. Lauterpacht, who by his share in this work greatly adds to the debt 
which the study and practice of international law already owe to him. To 
the reviewer it seems that the degree of success to be achieved by the Inter- 
national Law Commission will be largely measured by the extent to which 
it is able to translate into actuality the program set forth in this Survey. 

LAWRENCE PREvss. 


The Law and Custom of the Sea. By H. A. Smith. London: Stevens and 
Sons; 1948. pp. x, 193. Index. 12/6. 


The small book under review gives a brief survey of the law of the sea in 
peace and war. Written as a practical guide for the officers of the Royal 
and Merchant Navies, it contains no literature, cases, or footnotes. Al- 
though the book is the work of a private writer and has no official character, 
it certainly expresses the British viewpoint on many problems. 

The smaller part of the book (pp. 1-63) deals with the law of peace, for 
which the author refers to Gidel’s monumental work as the principal 
authority. The author lays down the law with regard to internal waters, 
territorial waters, the contiguous zones, and the high seas. Particular em- 
phasis is laid upon the problems of the base line of territorial waters, 
where the basic principle of the ‘‘double radius rule’’ is defended, and of 
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the width of the maritime belt, where the author strongly stands for the 
three-mile limit. 

More space (pp. 64-189) is given to the laws of maritime warfare. Al- 
though this may be a consequence of the author’s well-known pessimism 
as to present efforts at international organization, it is an excellent thing 
that the much-neglected laws of war are adequately dealt with. The author 
starts from the fact that the Hague codification, as far as maritime warfare 
is concerned, was of minor importance and of little practical value. But 
the two world wars have brought chaos and anarchy in this field of the law, 
as the author fully shows with regard to all the problems of the status of 
ships in time of war, of methods of combat, mine-fields and war zones, 
capture and seizure, blockade, contraband of war, enemy property at sea, 
reprisals, neutral waters and aircraft in war at sea. 

The author shows why it is impossible for any private writer to state with 
any confidence what the law is with regard to many vital questions. Has 
the codified law been changed by a new customary law arising from the two 
world wars, or were these attitudes either strictly illegal or only justified 
as reprisals? Will the future law make a difference between great and 
small wars? For, as the author pointedly remarks, if two Central Ameri- 
ean republics go to war, ‘‘it is not to be expected that the United States 
or Great Britain will allow them to impose such restrictions on the course 
of trade with adjacent neutral countries as the major belligerents suc- 
ceeded in enforcing during the two world wars.”’ 

This part of the book demonstrates ad oculos the urgent need for the 
revision of the laws of maritime warfare and, we would like to add, for 


the general revision of the laws of war. 
JoseF L. Kunz 


By Luis Garcia Arias. 


Historia del Principio de la Inbertad de los Mares. 
Santiago, Spain: E. U. C., 1946. pp. 266. 


The book under review, by a younger representative of international law 
in Spain, is an exhaustive critical study of the problem of the freedom of 
the seas. In antiquity and the Middle Ages the problem was restricted 
to the Mediterranean Sea. Although Imperial Rome exercised dominium 
over ‘‘mare nostrum,’’ the rule of Roman law that the high seas are ‘‘res 
omnium communis’’ remained fundamental for all times to come. In the 
Middle Ages, we find pretensions of hegemony and sovereignty of Venice 
and Genoa over the Adriatic and the Ligurian Seas, respectively, and of 
the Nordic States over the North Atlantic. In theory Pope Alexander III 
and Baldus de Ubaldis upheld the freedom of the seas, whereas the great 
Bartolus defended the jurisdiction of Venice over the Adriatic on the 
basis of prescription and immemorial usage. 

But it was only with the discoveries of the fifteenth and sixteenth 
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centuries that the problem was posed in its fullness and lasted through the 
whole of the seventeenth century. The author undertakes a full investi- 
gation of the problem in political history: the protest of Holland and 
England against the Spanish monopoly of the Atlantic; the Dutch-Portu- 
guese rivalry over the oceanic routes to the East Indies; the Spanish rivalry 
with Venice in the Adriatic; the Dutch-English fights over English pre- 
tensions, first of imposing a tax on foreign fisherman, and, from the time 
of Charles I, of demanding a salute to the British flag in the ‘‘ British 
Seas.’’ For whereas Queen Elizabeth stood against Spain for the freedom 
of the seas on the basis of Roman law, the English kings claimed sover- 
eignty over the ‘‘narrow seas’’ adjacent to England. 

These political events were accompanied by a ‘‘large battle of books,’ 
led by Grotius’ Mare Liberum of 1609 and John Selden’s Mare Clausum 
of 1635. The author gives a detailed analysis of the whole literature pro 
and con; he points out that the representatives of the Spanish School of 
international law, Vitoria, de Soto, Vazquez de Menchaca, Covarrubias, 
stood with great objectivity for the absolute freedom of the seas against 
the pretensions of the Catholic Monarchy and, to a great extent, furnished 
materials to Grotius, who quotes Vazquez eighteen times. 

Bynkershoek’s De Dominio Maris (1703) brings the great debate to an 
end; here the principle of the freedom of the high seas and the elear dis- 
tinction of the maritime belt appear definitively established. It is only 
in very modern times, as Gidel has pointed out, that an intermediate 
stretch of waters, ‘‘the contiguous zone,’’ has gained great importance. 

At the end the author gives a theoretical explanation of the principle of 
the freedom of the seas, which he bases on Vitoria’s ‘‘ jus communicationis.’’ 
A painstaking study of the whole historical literature on this problem and 
a large use of modern bibliography make the book a valuable monograph. 

Joser L. Kunz 


Jeremy Bentham and the Law. A symposium edited by George W. Keeton 
and Georg Schwarzenberger. London: Stevens & Sons, 1948. pp. vii, 
259. Tables. Index. 20 s. 


It is difficult at this late date (the bicentenary of his birth) to say any- 
thing new about so well known a figure as Jeremy Bentham. The members 
of the law faculty of University College, London, have attempted it with 
a considerable degree of success in these essays. This has been aeccom- 
plished by the careful consultation of an imposing store of unpublished 
manuscripts at University College. One of these, for example, The Limits 
of Jurisprudence Defined, which was published in 1945, for the first time 
revealed the debt that Austin owed to his teacher. 

The thirteen essays comprising the volume are divided into five groups: 
an introduction; seven essays on Bentham’s contributions to English law 
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and institutions; one essay on his work in the field of international law 
and organization; three on his influence abroad; and two on aspects of 
his legal theory. 

The most useful essays are those which concern Bentham’s influence 
abroad and his relation to modern legal thought. While utilitarian in- 
fluences in the United States have been the subject of much writing and 
research, Bentham’s own contribution to codification and reform through 
his friendships with Burr, Gallatin and Livingston, as well as those parts 
of his ideas which were not well received, have seldom been so carefully 
reviewed. The same can be said of the essay covering his influence in 
other parts of the world. 

Foster H. SHERWOOD 


Ways and Means of Making the Evidence of Customary International Law 
More Readily Available. Memorandum submitted by the Secretary Gen- 
eral. (A/CN.4/6.) Lake Suecess: United Nations, 1949. pp. vi, 114. 
$ .75. 


There has long been a need for such a systematic and comprehensive 
survey of the sources of customary international law as that presented in 
this memorandum, which was prepared for the purpose of aiding the Inter- 
national Law Commission to fulfill the mandate contained in Article 24 of 
its Statute, which provides that: 

The Commission shall consider ways and means for making the 
evidence of customary international law more readily available, such 
as the collection and publication of documents concerning State prac- 
tice and of the decisions of national and international courts on ques- 


tions of international law, and shall make a report to the General 
Assembly on this matter. 


Published sources containing evidence of customary international law are 
classified according to the following scheme: A. Collections of documents 
relating to particular countries; B. Digests of state practice with reference 
to particular countries; C. Digests of state practice in general; D. General 
collections or reports of decisions of international tribunals; E. General 
registers of decisions of international tribunals; F. Reports and digests of 
decisions of international tribunals with reference to specific countries; G. 
Reports or collections of decisions of specific international courts or tribu- 
nals; H. Digests of decisions of international tribunals; I. Reports or col- 
lections of decisions of municipal courts on questions of international law; 
J. Digests of decisions of municipal courts on questions of international 
law; K. National legislation relating to international law; and L. Collections 
of decisions and opinions of international organizations on questions of 
international law. Under each heading are listed both official and unofficial 
publications, with notes, wherever pertinent and possible, containing a 
brief description and evaluation of the item. 
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Everyone, however experienced in handling the varied source materials 
of international law, must, upon reading this memorandum, be impressed 
anew with a realization of the very meager documentary foundation upon 
which most work in international law is actually based. The most pains- 
taking and exhaustive research rarely utilizes more than a small proportion 
of the sources descriptive of state practice which are listed in this survey. 
Sut even if these sources were generally available and the worker possessed 
of the linguistic equipment requisite for utilizing all of them, the basis 
would still be too narrow. There are large areas of state practice, whether 
viewed from the topical approach or the approach by countries, concerning 
which there is no adequate documentation. Government initiative, save 
perhaps in the ease of the United States, has been either nonexistent or 
sporadic, and the task is far too great to be accomplished by private indi- 
viduals or institutions. The development of a veritable corpus juris 
gentium is possible only under the guidance and direction of some such 
central agency as the International Law Commission, acting with the full 
cooperation of governments. The broad outlines of such a concerted effort 
are sketched in Part III of this memorandum on ‘‘ Ways and Means’’ (pp. 
103-114). The difficulty of securing access to governmental archives now 
closed is stressed, but the problem of securing adequate financial support 
for any comprehensive scheme of compilation and publication is not raised. 
The cost would be relatively heavy as compared with that of any project 
hitherto attempted, and the prospects of obtaining an adequate budgetary 
allowance for a work which might require a generation for its completion 
would seem to be hardly favorable in a time when long-established scientific 
journals in this field are permitted to die of financial anemia. <A beginning 
might be made along the lines of a suggestion advanced in the pages of 
this JourNAL (Vol. 42 (1948), p. 644) by Professor Leo Gross, who is under- 
stood to have collaborated in the preparation of the present memorandum. 

This survey admirably accomplishes its immediate purpose in providing 
full data and a sound and progressive program for the work of the Inter- 
national Law Commission and the General Assembly. In addition it fur- 
nishes the student of international law with the most complete and usable 
bibliographical manual which has appeared in this field. One suspects 
that the doctoral candidate will be especially grateful in finding here a 
complete and ready-made answer to the first question customarily put in 
his oral examination. 

LAWRENCE PREUsS 


International Conference on Military Trials, London, 1945. (Department 
of State Publication 3080.) Washington: Government Printing Office, 
1949. pp. xx, 441. $1.75. 


This official publication is a documentary record of the negotiations at 
London between representatives of the signatories of the Agreement signed 
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in that city on August 8, 1945, establishing the International Military 
Tribunal for the trial of major war criminals. The documents reproduced 
include various proposals and ecounter-proposals considered by the Foreign 
Ministers during the San Francisco Conference in 1945 and later at the 
London Conference in the same year, as well as the minutes of the discus- 
sions based upon these documents. Read in connection with the later 
Judgment of the Nuremberg Tribunal, they are invaluable to everyone 
interested in learning what was attempted and what was actually accom- 
plished by the Nuremberg trial. 

The American representative went to the London Conference prepared 
to uphold the position assumed by his Government that the war was illegal 
from the outset and that the United States was justified for that reason in 
disregarding the rules of neutrality, if necessary, to extend aid to the victims 
of aggression. He held out almost until the end for a codification of inter- 
national law which would be binding upon all nations alike, friends as 
well as enemies. He was not willing to stultify the position his Govern- 
ment had thus assumed. On the other hand, the representatives of the 
other governments in London felt bound by the attitude their governments 
had taken in the Moscow Declaration of October 30, 1943, to punish only 
German war criminals, whom they proposed should be treated as bandits. 
The agreement which came from these two points of view was a compromise 
which, like most compromises, failed to resolve the difference. The Charter 
annexed to the London Agreement in its definition of crimes omits any 
reference to the nationality of the offenders, but the jurisdiction of the 
Tribunal was limited to the trial of European Axis war criminals. It is 
this aspect of the Nuremberg trial that. has given rise to widespread 
criticism. Subsequent trials of war criminals in the British Zone in 
Germany have avoided grounds for such criticism. For example, the 
Belsen trial, which dealt with the atrocities committed in the poison gas 
chambers at Auschwitz and the Belsen concentration camp, was held under 
authority of a Royal Warrant and made no reference to the Moscow 
Declaration or the Nuremberg Charter. The substantive law of the Belsen 
trial was international law as it existed at the time when the alleged offenses 
were committed. The results of the Belsen trial demonstrate that the same 
legal and practical results could have been accomplished at Nuremberg by 
relying upon previously accepted rules of international law, by Germany 
as well as all other nations, and that it would have been better for the 
future development of international law had no attempt been made to 
formulate special rules of law for the trial of German war criminals alone. 

GrorGE A. Fincu 
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War Crimes Trials. London: Wm. Hodge & Co., Ltd. Vol. I: The 
‘*Peleus’’ Trial. 1948. pp. li, 247. Illustrated. 18 s.; Vol. II: The 
3elsen Trial. 1949. pp. xlvili, 749. Illustrated. 30s. 


This is a new series dealing with trials arising out of World War II 
planned on the style of Notable British Trials. Each volume is separately 
edited and all will be based upon authentic records. The first volume 
deals with the killing of surviving members of the crew of a Greek mer- 
chantman after it had been torpedoed and sunk by a German submarine. 
The evidence of three witnesses, members of the crew who managed to 
survive, proved that while struggling in the sea the survivors were fired 
upon with machine guns, pistols and hand grenades in an obvious attempt 
to exterminate all survivors. This evidence was not contradicted, but the 
acts were defended on the ground of ‘‘operational necessity’’ and superior 
orders. All defendants were convicted. The acts charged were conven- 
tional war crimes and no novel legal issues were raised except in the at- 
tempt of German counsel to argue that the foundations of international 
law have been gravely undermined by nationalistic jurisprudence. 

The second volume deals with the trial of Josef Kramer and 44 others 
for crimes and atrocities committed in the poison gas chambers at Ausch- 
witz and the Belsen concentration camp. One British witness described 
that camp as “‘probably the foulest and vilest spot that ever soiled the sur- 
face of the earth’’ (p. 65). The Belsen tribunal was a British military 
tribunal held under authority of a Royal Warrant. Although the acts 
charged fell within the definition of crimes against humanity embodied in 
the London Charter, of August 8, 1945, as the law binding upon the Inter- 
national Military Tribunal at Nuremberg, the law applied by the British 
court at Belsen was international law as it existed at the time when the 
offenses were committed. The British Government has thereby escaped 
the criticism leveled at the Nuremberg trial on the ground that it was con- 
ducted by conquerors acting under ex post facto law enacted for the 
punishment of defeated enemies. 

Grorce A. FINcH 


NOTES 


American Agencies Interested in International Affairs. Ed. by the 
Council on Foreign Relations. New York: Council on Foreign Relations, 
1948. pp. 196. $2.50. Since the last edition of this volume, issued in 
1942, many changes have occurred; the list of dormant and discontinued 
organizations runs to some 125, and includes such significant names as the 
League of Nations and the Free World Association. Some items puzzle the 
reviewer: Why should the Economists’ National Committee on Monetary 
Policy, or the League for Industrial Democracy, be included, and the League 
for Women Voters, with its large activity in the international field, be 
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excluded? Why is one referred, for the Committee to Defend America 
by Aiding the Allies, to the United World Federalists, where no ref- 
erence to it is made? But the problem of classification and inclusion 
is obviously a difficult one, and it is not fair to quarrel about it. Inquiries 
were addressed to some 400 organizations, and the information is given 
concerning the purposes, personnel, activities and publications of each. 
A subject index and a personnel index are included. It is a very useful 
volume, for which the Council on Foreign Relations deserves our thanks. 
CLYDE EAGLETON 


The President: Office and Powers. By Edward 8. Corwin. New York: 
New York University Press, 1948. pp. xvii, 553. Index. Table of Cases. 
$6.75. This is the third edition of Professor Corwin’s study of ‘‘the de- 
velopment and contemporary status of presidential power and of the 
presidential office under the Constitution.’’ The first edition, published 
in 1940, was found by Mr. Dumbauld, who reviewed it in the April, 
1941, issue of this JouRNAL, to be ‘‘keen as well as thorough.’’ The 
portion of the work that was selected by Mr. Dumbauld for detailed 
comment, as of particular interest to the readers of the JoURNAL, was 
the chapter on ‘‘The President as Organ of Foreign Relations.’’ The 
value of that chapter is considerably enhanced in the present edition by 
fuller discussion of ‘‘ presidential warmaking’’ (pp. 235-249) ; by descrip- 
tion of ‘‘the way in which, especially in recent years, presidential preroga- 
tive has sapped the Senate’s role in treaty making’’ (pp. 253-264); and 
by the addition of a section on American participation in the United 
Nations, with special reference to the enlarged role of Congress in foreign 
affairs (pp. 265-274). Readers of the JourNAL will also be much inter- 
ested in the chapter on the President as Commander--in-Chief in Wartime 
(pp. 275-318). The contents of this chapter are drawn largely from the 
author's Total War and the Constitution, published in 1947. Other new 
matter that deserves special mention relates to the proposed Constitutional 
limitation of reéligibility to the Presidency (pp. 46-49), the order of suc- 
cession when there is no Vice President (pp. 67-71), and ‘‘disloyalty in 
the bureaus’’ (pp. 121-145). The suggestion made by the author in 1940 
that the President construct his Cabinet from leading members of Congress 
with the possible addition of the heads of some of the executive depart- 
ments is now replaced by a suggestion that the President construct his 
Cabinet ‘‘from a joint Legislative Council to be created by the two houses 
of Congress and to contain its leading members’”’ (p. 361). This sugges- 
tion, the author submits, is ‘‘caleulated to meet, or at least abate,’’ the 
danger of legislative deadlock in times of crisis and the naturally ensuing 
danger of autocracy (p. 363). 

The general character of the work as a study in public law has not been 
changed. The historical, analytical, and critical approach is enlivened by 
comments on the personal traits of some of the incumbents of an office 
which, in the words of the preface, ‘‘unfolds a daily drama of the re- 
ciprocal interplay of human character and legal concepts which no other 
office on earth can quite emulate.’’ The present edition, like the original, 
is ‘‘keen as well as thorough.’’ 


EpGar TURLINGTON 
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The Mediterranean, Its Réle in America’s Foreign Policy. By William 
Reitzel. New York: Harcourt, Brace and Co., 1948. pp. 190. Index. 
$2.75. 

The Manchurian Crisis, 1931-1952. By Sarah R. Smith. New York: 
Columbia University Press, 1948. pp. xiv, 282. Map. Index. $3.75. 

Wherever the United States intervenes, it creates an American interest. 
That is pretty much the only interest the United States can have in such 
distant seaways as the Mediterranean and so deep a morass as Manchuria. 
Both these books are worthy of notice, since the former gives an evaluation 
to all the factors and states concerned with the Mediterranean, notably 
the Italian problem. The author writes particularly well, and it is hard 
to put the book down. It records the extent to which Greek and Turkish 
aid have served to bring about an American interest in the Mediterranean. 

The second book, on Manchuria, describes nostalgically and devotedly 
the League’s action after September 18, 1931, when the incident occurred 
that set off the spark in Asia. Fundamentally the Japanese acted much 
as the United States did in Cuba in 1898. They were anxious to sweep 
the annoying incompetent off their front steps, but Japan acted without 
appeasing Russia and the United States, and to this omission owes its down- 
fall. Now we find that our function in the war was to weaken the enemies 
of Russia, who suddenly appears as our new enemy. This process can go 
on forever until the United States ceases to be a nation. What interests 
we have in Manchuria, I do not know, but we are the protagonists of virtue 
in international relations, however expensive that role. Whether we shall 
get more out of it than enmity and hatred, it is hard to say. 

The author might with profit have printed J. Reuben Clark’s letter to 
Secretary Knox in 1911. He warned of the dangers in beating Japan and 
of taking an interest in Manchuria. 

EpWIN BorcHARD 


Western Union: A Study of the Trend Toward European Unity. By 
Andrew and Frances Boyd. Washington: Publie Affairs Press, 1949. 
pp. 184. Appendices. Index. $3.00. Under the pressure of economic 
and military insecurity, the nations of Western Europe are experimenting 
with a collective approach toward their common problems. <A valuable 
factual survey of the recent trend toward unity is presented in this small 
volume. After a sketch of the condition of Europe in 1948 the authors 
summarize the early plans of those philosophers and statesmen who dreamed 
of European union. That their dreams may have been prophetic is ap- 
parent from the remarkable progress which is being made by the Sixteen 
Nations of the Organization for European Economie Codéperation, the mem- 
bers of the Benelux Union and the five signatories of the Brussels Treaty. 
The history of these truly revolutionary arrangements for European co- 
operation will be found in a readily available form in the present volume. 
The authors conclude with a useful section on the aims of the unofficial 
groups which are working for European federation. The appendices con- 
tain a selection of relevant official documents, resolutions and speeches. 

No attempt is made in the scope of this brief survey to study the centripe- 
tal and centrifugal forces in Western Europe, nor to analyze the many 
technical, political, and economic problems which the new organizations 
must meet. It is regrettable that a work of this sort, whose purpose is 
to supply up-to-date information, should be subjected to such a time-lag 
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in publication that the reader will find no mention of the important ad- 
vances made toward European unity since May, 1948. 
PAULINE R. PREusS 


The Economic Reconstruction of Europe. By Geoffrey Crowther. 
Claremont, Calif.;: Claremont College Press, 1948. pp. 79. This little 
book contains three lectures delivered by Mr. Crowther before Claremont 
College in February, 1948. To those familiar with the views of Mr. 
Crowther as set forth in the pages of the London Economist or on the 
lecture platform, these lectures will not contribute anything new, but they 
do combine in brief space a panoramic discussion of the relations of 
America to Western Europe with all the lucidity of expression which one 
should expect from its author. It is a handy and brief exposition of a 
point of view done with a broad brush and without statistics or footnotes. 

It analyzes the problems faced by Western Europe as the result of 
World War II, cautions that these problems cannot be solved easily or 
quickly, but sounds a strong note of optimism as to the possibilities under 
the Marshall Plan, a note of optimism which has been proven justified in 
the experience enjoyed under that plan during the period since the 
lectures were given. It discusses the American concern with the growth 
of socialism in Europe and the American tendency to describe issues in 
terms of blacks and whites—in this case, free enterprise versus statism— 
and points out on the one hand that America is less free from controls 
than Americans seem to think, and expresses the belief that Europe is not 
headed toward a progressive socialization but only toward a practical 
adjustment between needed controls and desired freedom. Western Euro- 
pean unity, both political and economic, is treated as a long-term goal 
of the greatest desirability but not as immediately attainable or even as 
a necessity for the short term. For the attainment of European unity 
political unity is placed ahead of economic unity on-the ground that with- 
out political unity questions of national security make economic unity 
impossible. 

Perhaps what we in America need more than anything in this period 
of transition from comparative isolation to world responsibility is to 
adjust our thinking so that it meshes with the thinking of other nations 
instead of seeking to remold their thought into our own image. The 
capacity to understand sympathetically why other people think the way 
they do is the point of beginning for responsible leadership. Little books 
like this frankly and clearly conveying a point of view from across the 
Atlantic may not contain any very profound analysis of how the con- 
clusions stated have been arrived at and so may omit the bases for critical 
consideration, but they do contribute to those fundamentals of understand- 
ing and so fulfil a useful purpose. 

JoHun E. Lockwoop 


The Origins and Consequences of World War II. By Floyd A. Cave 
and others. New York: Dryden Press, 1948. pp. xv, 820. Index. $4.75. 
This book might appropriately be entitled, A History of International 
Affairs since 1919. Its twenty-six chapters, contributed by twelve authors, 
constitute in essence a historical survey of the period since World War I. 
It sheds light on the origins of World War II primarily by contributing 
to a better knowledge of the history of the preceding twenty years, rather 
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than by attempting specifically to single out and analyze the causes them- 
selves. 

The first two thirds of the book (Chaps. 1-18), covering the period from 
1919 to 1939, is similar in content to such standard works as Gathorne- 
Hardy’s A Short History of International Affairs, 1920-1938, or Lang- 
sam’s The World since 1914. The material has been organized topically, 
rather than chronologically, in order to focus attention more clearly upon 
the leading developments prior to World War II. Thus there are chapters 
dealing with the Peace Settlements of 1919-1920, the League of Nations, 
the Rise of the Soviet Union, the Fascist Régime in Italy, the Search for 
Security and Disarmament, the Breakdown of German Democracy, the 
Period of National Socialism, the Munich Pact of 1938, and the Trend 
towards War in the Orient. 

Chapters 14 and 15, dealing with the pre-1939 policies of Nazi Germany, 
have drawn on the German archival materials recently seized by the Ameri- 
ean armed forces, and therefore document somewhat more fully than has 
previously been possible the Nazi plans for military expansion. The 
chapters, however, are not of such length as to permit a detailed analysis 
of these new documentary sources. There is also a chapter entitled ‘‘The 
Military Causes of World War II,’’ which is a very thought-provoking 
analysis of the relationship between military preparations and foreign 
policy formulation during the periods prior to both World Wars I and II. 

The last third of the book (Chaps. 19-26) is devoted to the period since 
1945. It covers, though somewhat briefly, the major political develop- 
ments in the countries of Europe, Latin America, and the Far East, to- 
gether with the power rivalries between the United States, the Soviet 
Union, and Great Britain. The final chapter is devoted to the organization 
and operation of the United Nations. 

The book will be primarily suitable as a general text in college courses 
in world history since 1919. It has the value of providing a relatively 
up-to-date (through 1947) one-volume study in this field. It might also 
be used profitably as a supplementary text in courses in international 
relations. 

Although the product of several authors, the book has been skilfully 
edited with the result that it reads very much like the work of a single 
author. It is readable and not overweighted with burdensome details. <A 
high degree of objectivity has been achieved. An excellent series of foot- 
notes and bibliographies follow each chapter, and there is also a splendid 
selection of maps. 

ELTON ATWATER 


The Fateful Years. By André Francois-Poncet. New York: Harcourt, 
Brace and Co., 1949. pp. xiv, 296. $4.00. As Ambassador to Berlin dur- 
ing the critical pre-Munich years, Francois-Poncet gave adequate warning 
to the French Government of the true import of the rise of the Nazis. This 
volume could, however, have added stature to its scholarly quality had the 
author included his more significant diplomatic notes to document his 
astuteness and eloquence. 

The pungent portraits of Hitler and other high Nazis are remarkably 
well done and the painstaking chronicle of the Hitlerian method of con- 
solidation of political power is informative, if not particularly new or 
arresting. It is refreshing to note Francois-Poncet’s frank admission that 
he, too, harbored certain illusions—for example, with regard to Mussolini. 
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Cirecumspection prevents this reviewer from questioning the credibility 
of so able a spokesman as Francois-Ponecet. Yet the manner in which he 
criticizes British policy and minimizes French responsibility in the pre- 
Munich period detracts somewhat from the authority of the over-all thesis 
presented. Not a single passing reference is made to the Franco-Soviet 
Pact or to the obligations undertaken by the terms of the Franeo-Czech 
alliance. No attempt is made to clear up the mystery as to why the 
Daladier government saw fit not to consult with Moscow or why it decided 
to bow to Chamberlain and Hitler in their insistence upon the exclusion 
of the Soviet Union from the peace councils of Europe. Furthermore, 
the author’s severe criticism of Czechoslovakian policy is uncalled for. 

Appeasement is rationalized on the basis that the Munich policy was 
‘dominated not only by the anxiety to spare Europe the horrors of war 
but quite as much by the Franco-British desire to gain time and profit 
thereby in order to complete preparations and armaments which were held 
to be insufficient or faulty.’’ 

Lest omniscient Americans forget their own tragie lack of clairvoyance, 
Francois-Poncet, in sober reflection, raises the painful question: 


Would Roosevelt have been able to reverse public opinion in the United 
States and totally support the cause of the European democracies if 
he had not realized at the outset that France and Britain had gone 
to all lengths in order to spare the world the scourge of war?. . 
(T)he Munich Agreement was a humane work, fraught with both ad- 
vantages and disadvantages. It necessitated too many and too pain- 
ful sacrifices for us to congratulate ourselves upon it; it brought too 
many advantages for us to recall only its grievous aspects. 


ALFRED J. Hotz 


The German Opposition to Hitler. By Hans Rothfels. Hinsdale, IIli- 
nois: Henry Regnery Co., 1948. pp. 172. Index. $2.50. The subject 
is well covered by the title. It is important that books on the underground 
be published soon after the underground goes out of existence, for records 
and men are dispersed easily. From the voluminous literature on the 
same front cited by the author, one is led to believe that the Nazis were 
a very small body, whereas, on the contrary, most citizens of Germany 
followed the new standard-bearer who proclaimed he knew the way out of 
serfdom. The leader made a number of miscaleulations. It is well to 
know in detail how many enemies at home he really had, for it ought to 
be impossible to sway in that tyrannical path such an intellectual people 
as the Germans. It makes an American particularly think of his good 
fortune in facing government in a different way. The author is to be 
congratulated on assembling such a mass of information and presenting it 
in such readable form. 

BorcHArRD 


The Germans on Trial. By Heinz Lunau. New York: Storm Pub- 
lishers, 1948. pp. 180. $2.50. This is an appeal for the German people 
by a naturalized American citizen native of Germany and educated there. 
He argues that the German people have been convicted by public opinion 
without trial. Born in 1910, the author is not old enough to speak with 
any personal knowledge of the events which preceded and immediately 
followed World War I. His knowledge of that period must be limited to 
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what he was taught in Germany regarding the ‘‘Diktat’’ of Versailles 
which resulted in the general acceptance of Hitler’s political platform 
based upon the repudiation of that treaty. That was the first step of the 
German people that brought them to their present sad state; but the author 
says that the real culprit is international law. By this he appears to 
argue against the principle pacta sunt servanda. He would appear to be 
a follower of German Chancellor Bethmann-Hollweg who justified the 
violation of Belgian neutrality in 1914 by stating in the Reichstag, ‘‘This 
is against the law of nations . . . but necessity knows no law.’’ President 
Wilson distinguished between the responsibility of the German people and 
their government in 1918 but was later accused of betraying them in the 
peace terms. The imposition of unconditional surrender after Germany’s 
defeat in a second world war was precisely to prevent any excuse for such 
arguments again. Millions of Americans sympathize with the German 
people and wish them well. Their goodwill was manifested by the general 
acquiescence in the Munich settlement, which, if carried out, would have 
placed Germany in a stronger position than she has ever been able to 
achieve by force of arms. The author would devote his talents to better 
purpose if he would cease to dwell upon what he considers the injustices 
of the past and urge the people of his native land to look to the future as 
good neighbors in the family of nations governed by international law 
whose goal is the negation of war. 
GrorGE A. FINCH 


From the Ashes of Disgrace. By Admiral Franco Maugeri. New York: 
Reynal and Hitcheock, 1948. pp. viii, 366, Index. $4.00. ‘‘Italy has 


found the road back to democracy,’’ declares Admiral Maugeri, thus setting 
the theme for one of the most absorbing and challenging books to come out 
of World War II. Brilliant in style, lucid in composition, incisive and 
eandid in substance, this work dwells on three major themes: ‘‘Italy Goes 
to War,’’ ‘‘Italy Turns the Page,’’ and ‘‘Italy Faces Forward.’’ Maugeri 
speaks with sincerity and conviction whether as wartime Director of Italian 
Naval Intelligence, or, after the Italian armistice; as organizer of the Rome 
underground that codperated with the Allied forces, or as Chief of the Gen- 
eral Staff of the Italian Navy, the position he holds at present. 

The author’s distrust of Mussolini’s naval and foreign policy stems, in 
part, from I] Duce’s failure ‘‘to realize that Italy is and must be a maritime 
power’’ and, therefore, friendly to Britain. His analysis of totalitarianism 
elicits the statement: ‘‘Dictatorships, all dictatorships, whether of the 
Right, Left or Center, carry within themselves the seed of their own de- 
struction.’’ He openly avows the ‘‘guilt’’ of the Italian people in accept- 
ing Fascism: ‘‘We are gravely culpable. Our complacence and moral 
cowardice in letting ourselves be led into the bottomless pit are inde- 
fensible.’’ 

After I] Duce’s fall, Maugeri had the unique responsibility of transport- 
ing Mussolini to the island exile of Ponza from which experience some 
highly revealing conversations with the fallen dictator result. The au- 
thor’s disclosure of the ineptness of the Badoglio policy arises, in part, 
from the failure to follow the author’s proposal, after the abdication of 
Mussolini, to use the Italian fleet as a bargaining point for more honorable 
terms of surrender, with the ultimate view of joining with the Allied naval 
forces to help defeat the Germans. Sharply critical of the muddling Allied 
military and political policy in Italy, Maugeri takes his stand in favor of 
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the Churchillian strategy with major emphasis on striking power in the 
Mediterranean. Allied armies, he firmly believes, in Central and Eastern 
Europe would have made permanent peace more possible. 

As for the future, the author is convinced that the Italian people have a 
significant contribution to make as ‘‘a sort of spiritual pilot boat’’ for 
democracy. He admits that economically Italy will require considerable 
American aid. His conceptual analysis that Italy, either independently 
or within a Mediterranean federation of states, can serve as a balance 
wheel in the present bi-polar power struggle is interesting, to say the least. 

ALFRED J. Hotz 


British Rule in Palestine. By Bernhard Joseph. Washington, D. C.: 
Publie Affairs Press, 1948. pp. v, 279. Index. Cloth $3.75. 

Palestine Dilemma. Arab Rights versus Zionist Aspirations. By 
Frank C. Sakran. Washington, D. C.: Publie Affairs Press, 1948, pp. vii, 
230. Index. $3.25. 

British Rule in Palestine, written by the Legal Adviser of the now de- 
funct Jewish Agency, a long-time member of the Palestinian Bar, presents 
the case of The Jewish People v. The Mandatory Power. In the opinion 
of this reviewer it is the most concise and the best argued and documented 
exposition of that case available in the English language. The book covers 
the period from the Balfour Declaration to the establishment of the United 
Nations Special Committee on Palestine. Should a second edition of the 
book be planned it would be worthwhile to continue the case study to the 
birth of Israel, and the value of the book would be increased if in an annex 
were assembled the most important legal documents, such as the Palestine 
Mandate, the Palestine Order-in-Council of 1922 as amended in 1939, the 
Defense Order-in-Council of 1937, and the Land Transfer Regulations of 
1940. 

The following stands out as the author’s main line of argument: The 
Mandate gave the Jews a claim in international law to Palestine, and in 
international law no other claim to Palestine has been recognized. Any 
claim to Palestine based on promises given to the Arabs by Great Britain 
—the author refutes the alleged promises—would have to yield before the 
Mandate, which in its crucial Article 6 establishes but one primary obli- 
gation for the Mandatory Power: to facilitate Jewish immigration to, and 
to encourage Jewish settlement in, Palestine. The Mandatory’s obligation 
to insure that the rights and position of other sections of the population 
in Palestine are not prejudiced depends upon the fulfilment of its primary 
obligation to the Jews. Without the consent of the League of Nations 
the Mandatory Power could not legally divest itself of this obligation. 
To prove that just that has happened, the author tells in some one hundred 
and twenty pages of matter of fact narration and legal analysis the story 
of ‘‘Whittling Down the Mandate’’ and of ‘‘ Violations of the Mandate and 
Failure of the Mandatory Power.”’ 

Palestine Dilemma is written by a member of the District of Columbia 
Bar, a naturalized American citizen who was born a Christian Arab in 
Palestine. The first third of the book consists of a scanty and not too 
lucid history of Palestine; in the rest of the book the author covers the 
Anglo-Arab-Jewish conflict from the Balfour Declaration to the resolution 
of the United Nations General Assembly to partition Palestine. The author 
rests his case on the historical right of the Arabs to Palestine and on the 
various alleged promises given by the British to the Arabs during the first 
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World War. As to the Palestine Mandate his view is simply this: ‘*The 
Arabs who did not want the Mandate and had no part in formulating it, 
have steadfastly refused to recognize its validity’’ (p. 102). As Bernhard 
Joseph points out in his book, it may be seriously questioned whether those 
Arab states (Iraq and Egypt) that joined the League of Nations, which 
after all had approved the Palestine Mandate, can be said to have refused 
to recognize the Mandate’s validity. However, the well-informed reader 
will not take so much exception to the author’s view of the Mandate— 
for the issue between positive international law and some higher principles 
of national or international law is an old one—but to some omissions and 
inaccuracies in his presentation of the Arab case. 
GrorceE V. WOLFE 
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da aplicagdo da lei internacional (pp. 5-10), Raul Fernandes; A evolugdo do Pan-Ameri- 
canismo e 0 Tratado Interamericano de assisténcia reciproca (pp. 11-23), Hildebrando 
Accioly; A solugdo das controvérsias internacionais por meios outros que a férga, a vio- 
léncia e a guerra (pp. 49-54), Ilmar Penna Marinho; A personalidade internacional da 
Santa Sé (pp. 55-68), Geraldo Eulalio do Nascimento e Silva. 

, January-June, 1948 (Vol. 4, No. 7). As Enviaturas Pontificias e o direito in- 
ternacional (pp. 24-37), Geraldo Euldlio do Nascimento e Silva; Asilo Diplomdatico (pp. 
38-51), J. S. da Fonseca Hermes; Os direitos e deveres internacionais do homem (pp. 
52-67), Eduardo Theiler; O direito internacional americano e o uti possidetis (pp. 68- 
82), Paulus da Silva Castro; John Bassett Moore (pp. 83-84), Helio Lobo; 4 inviola- 
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Study in the Development of Marxian Legal Theory (pp. 1157-1166), Lon L. Fuller; 
International Court of Justice—Advisory Opinions: Admission to Membership in the 
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NorpIsK TIDSSKRIFT FOR INTERNATIONAL Ret, 1949 (Vol. 19, Nos. 1-2). Den 
mellomfolkelige domstols juridiske betenkning om optagelse av nye medlemmer i de 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 851 


Forente Nasjoner (pp. 5-14), P. O. Humber; Orienterende Oversigter over aktuelle 
Sporgsmaal: Kommentar til Atlantpagten (pp. 15-34), Erik Bruél; Rdttsfall i Inter- 
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Administrator for Economie Codperation. U. S. Economie Codperation Act, 1948. 
66, 68. 

Advisory Committee on Vountary Foreign Aid. U.S. Economie Codperation Act, 1948. 
86. 

Agencies, government commercial. China-U. 8. commercial treaty, 1946. 43. 
Aggression. Brussels Treaty of Collective Self-Defense, 1948, 59; Inter-American 
Treaty of Reciprocal Assistance, 1947, 53; North Atlantic Treaty, 1949, 159. 

Agriculture, Secretary of. U.S. Economic Codperation Act, 1948. 77. 

Agricultural commodity, surplus. U. S. Economie Codperation Act, 1948. 

Airport. U. N.-U. S. Headquarters Agreement, 1947, 10; U. S. Joint Resolution, 22. 

Airspace. Bahrein proclamation concerning Persian Gulf, 1949, 186; Saudi Arabian de- 
cree and pronouncement, 154, 156. 
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Duties of Man, 1948, 139; entry, residence and exit, U. N.-U. S. Headquarters 
Agreement, 1947, 12; U. S. Joint Resolution, 23; registration of, China-U. 8. 
Protocol, 1946, 50. 

Alliances. Brussels Treaty of Collective Self-Defense, 1948. 61. 

Allied forces, protection of. Occupation Statute for Germany, 1949. 173. 

American Declaration of Rights and Duties of Man, 1948. 133. 

Arbitration of claims. France-U. 8. Economie Codéperation Agreement, 1948, 121; 
U. S. Eeonomie Codperation Act, 1948, 84. 

Armed attack. Brussels Treaty of Collective Self-Defense, 1948, 61; Inter-American 
Treaty of Reciprocal Assistance, 1947, 54, 56; North Atlantic Treaty, 1949, 159, 160. 

Arrest, arbitrary. American Declaration of Rights and Duties of Man, 1948, 137; 
Universal Declaration of Human Rights, 129. 

Assembly, right of. American Declaration of Rights and Duties of Man, 1948, 136; 
Universal Declaration of Human Rights, 130. 

Assistance, economic, termination of. U. S. Economie Codperation Act, 1948. 87, 88. 

Association, right of. American Declaration of Rights and Duties of Man, 1948, 137; 
Universal Declaration of Human Rights, 130. 

Associations. China-U. S. commercial treaty, 1946. 29, 30. 

Asylum, right of. American Declaration of Rights and Duties of Man, 1948, 137; 
Universal Declaration of Human Rights, 129. 
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Bahrein. Proclamation concerning sea bed and subsoil of Persian Gulf, 1949. 185. 

Belgium-France-Luxembourg-Netherlands-U. K. Treaty of Economic, Social and Cul- 
tural Collaboration and Collective Self-Defense, 1948. 59. 

Bilateral agreements. U. S. Economie Codperation Act, 1948. 82. 

Bretton Woods Agreements Act. Amended. U.S. Economic Codperation Act, 1948. 69. 

Brussels Treaty of Economic, Social and Cultural Collaboration and Collective Self- 
Defense, 1948. 59. 


Cargoes. National treatment. China-U. S. commercial treaty, 1946. 44. 
Children. Protection of, American Declaration of Rights and Duties of Man, 1948, 
134, 138; Universal Declaration of Human Rights, 131. 
China Aid Act, 1948. 92. 
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China-United States. Joint Commission on Rural Reconstruction in China, China Aid 
Act, 1948, 93; Treaty of Friendship, Commerce and Navigation, 1946, 27; protocol, 
50; U. S. Senate reservation, 52. 

Civil rights. American Declaration of Rights and Duties of Man, 1948, 136, 138; 
China-U. S. commercial treaty, 1946, 32; Occupation Statute for Germany, 1949, 
174; Universal Declaration of Human Rights, 1948, 128. 

Claims. Settlement of. France-U. S. Economic Coéperation Agreement, 1948, 121; 
U. S. Economie Codperation Act, 1948, 84, 

Claims against Germany. Occupation Statute, 1949. 173. 

Coal, allocations of. International Ruhr Authority Agreement, 1949. 143, 144, 145. 

Coalitions. Brussels Treaty of Collective Self-Defense, 1948. 61. 

Coastal sea. Saudi Arabian decree on territorial waters, 1949. 154. 

Coasting trade. China-U. S. commercial treaty, 1946. 46. 

Coke, allocations of. International Ruhr Authority Agreement, 1949. 143, 144, 145. 
Collective security. Brussels Treaty of Collective Self-Defense, 1948, 59; Inter-American 
Treaty of Reciprocal Assistance, 1947, 53; North Atlantic Treaty, 1949, 159. 
Commerce. China-United States treaty, 1946, 27; protocol, 50; U. S. Senate reserva- 

tion, 52. 

Commercial travelers. China-U. S. commercial treaty, 1946. 37. 

Commitment, letters of. U. S. Economie Codperation Act, 1948. 73. 

Commodities. Allocation of, Resolution of European Economie Coéperation Committee, 
110; procurement of, U. S. Economie Codperation Act, 1948, 73, 77. 

Commodity Credit Corporation. U. S. Economie Codperation Act, 1948. 78. 

Communications facilities. European Economie Codéperation Convention, 1948, 104; 
Convention on U. N. Privileges and Immunities, 1946, 3; U. N.-U. S. Headquarters 
Agreement, 1947, 9, 11. 

Community, duties to. American Declaration of Rights and Duties of Man, 1948, 138; 
Universal Declaration oof Human Rights, 132. 

Concessions. China-U. S. commercial treaty, 1946. 44. 

Conflicts, inter-American. Inter-American Treaty of Reciprocal Assistance, 1947. 55. 

Consultation. Brussels Treaty of Collective Self-Defense, 1948, 62; France-U. S. Eco- 
nomic Codperation Agreement, 1948, 119; Inter-American Treaty of Reciprocal 
Assistance, 1947, 54, 55, 56; North Atlantic Treaty, 1949, 160. 

Consultative Assembly. Statute of Council of Europe, 1949, 167. 

Consultative Council. Brussels Treaty of Collective Self-Defense, 1948, 62. 

Contiguous zone. Bahrein proclamation, 1949, 185; Saudi Arabian decree and pro- 
nouncement, 1949, 155, 156. 

Copyright. China-U. S. commercial treaty, 1946, 36; protocol, 51; U. S. Senate reser- 
vation, 52. 

Corporations. China-U. S. commercial treaty, 1946. 29, 30. 

Correspondence, inviolability of. American Declaration of Rights and Duties of Man, 
1948. 135. 

Council of Europe. Committee of Ministers, Statute, 1949, 165; Consultative Assembly, 
Statute, 1949, 167; membership, Statute, 1949, 163; privileges and immunities, 
Statute, 1949, 171; Statute of, 1949, 162. 

Courts, right of access to. American Declaration of Rights and Duties of Man, 1948, 
136; Universal Declaration of Human Rights, 128, 129. 

Cuba, advantages accorded to. China-U. S. commercial treaty, 1946, 48; protocol, 51. 

Cultural collaboration. Brussels Treaty, 1948. 61. 

Cultural life, participation in. American Declaration of Rights and Duties of Man, 
1948, 135; Universal Declaration of Human Rights, 132. 

Currency, local. France-U. 8. Economic Coédperation Agreement, 1948. 115. 
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Currency, stabilization of. European Economie Codperation Convention, 1948, 96; 
France-U. S. Economie Coéperation Agreement, 1948, 114; U. S. Economie Co- 
operation Act, 1948, 65, 82. 

Customs duties and formalities. China-U. S. commercial treaty, 1946. 39, 40. 

Customs unions. China-U. S. commercial treaty, 1946, 48; European Economie Co- 
operation Convention, 1948, 96. 


Damage as result of governmental measures, compensation for. France-U. S. Economic 
Coéperation Agreement, 1948, 121; U. S. Economic Codperation Act, 1948, 84. 
Diplomatic privileges and immunities. China-U. S. commercial treaty, 1946, 27; Euro- 
pean Economie Coéperation Convention, 1948, 104, 105; France-U. 8S. Economie Co- 
operation Agreement, 1948, 120, 125; Convention on U. N. Privileges and Im- 
munities, 1946, 3; U. N.-U. S. Headquarters Agreement, 1947, 13; Interim Agree- 

ment, 25. 

Disarmament. International Ruhr Authority Agreement, 1949, 145; Occupation Stat- 
ute for Germany, 1949, 173. 

Displaced persons. Occupation Statute for Germany, 1949. 173. 

Disputes, peaceful settlement of. Brussels Treaty of Collective Self-Defense, 1948, 62; 
China-U. S. commercial treaty, 1946, 48; Inter-American Treaty of Reciprocal 
Assistance, 1947, 54; North Atlantic Treaty, 1949, 159. 

Domestic economy, protection of. U.S. Economie Coéperation Act, 1948. 77. 


Economie codperation. Brussels Treaty, 1948, 60; European Convention, 1948, 94; 
France-U. S. Agreement, 1948, 111; U. 8S. Economie Co6dperation Act, 1948, 64. 
ECA Missions Abroad, Special. U.S. Economie Codperation Act, 1948. 71. 
Edueation, rights and duties regarding. American Declaration of Rights and Duties 
of Man, 1948, 135, 138; Universal Declaration of Human Rights, 131. 
Employment, full. European Economie Codperation Convention, 1948, 96; France-U. S. 
Economie Codperation Agreement, 1948, 114. 
Entry, right of. China-U. S. commercial treaty, 1946. 27. 
Equality of persons. American Declaration of Rights and Duties of Man, 1948, 134; 
Universal Declaration of Human Rights, 128. 
Europe, Council of. See Council of Europe. 
European economic cooperation: 
Brussels Treaty, 1948. 59. 
Committee. Resolutions. 110. 
Convention, 1948, 94; Annex, 102; Supplementary Protocols, 102, 107; France-U. 8S. 
Agreement, 1948, 113; International Ruhr Authority Agreement, 1949, 143, 144. 
U. 8. Economie Coédperation Act, 1948. 64. 
Exchange control. China-U. S. commercial treaty, 1946, 42, 47; protocol, 51. 
Exhaustion of local remedies. France-U. S. Economie Codperation Agreement, 1948. 
121. 
Experts, immunities and privileges. European Economic Codperation Convention, 1948, 
106; Convention on U. N. Privileges and Immunities, 1946, 5. 
Export-Import Bank. Credits through. U. 8S. Economie Codperation Act, 1948. 76. 
Exports. China-U. S. commercial treaty, 1946, 45; International Ruhr Authority Agree- 
ment, 1949, 143; to non-participating countries, U. S. Economic Codperation Act, 
1948, 79, 86. 
Extraterritorial rights. China-U. S. commercial treaty, 1946. 34, 49. 


Financial transactions, international. China-U. S. commercial treaty, 1946, 42; proto- 
eol, 51. 

Fishing rights. Bahrein proclamation concerning Persian Gulf, 1949, 186; Saudi 
Arabian pronouncement, 1949, 157. 
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Foreign affairs. Occupation Statute for Germany, 1949. 173. 

Foreign Aid Act, 1947. U.S. Economic Codperation Act, 1948. 66, 80, 83. 

Foreign Assistance Act, 1948. 64. 

Foreign Economic Codperation Trust Fund. U.S. Economic Coéperation Act, 1948. 81. 

Foreign exchange, control of. Occupation Statute for Germany, 1949. 173. 

Foreign interests, protection of. International Ruhr Authority Agreement, 1949, 144; 
Occupation Statute for Germany, 1949, 173. 

Foreign Service Personnel. U. S. Economic Codperation Act, 1948. 72, 81. 

Foreign trade. Occupation Statute for Germany, 1949. 173. 

France. Assets in United States. France-U. 8. Economie Codperation Agreement, 
1948. 114. 

France-U. K.-U. 8. Occupation Statute for Germany, 1949. 172. 

France-United States. Economic Codperation Agreement, 1948, 111; Interpretive 
Notes, 124. 

Freedom, right to. American Declaration of Rights and Duties of Man, 134, 135; 
Universal Declaration of Human Rights, 128, 129. 

Frontier traffic, facilitation of. China-U. S. commercial treaty, 1946. 47. 

Funds, appropriation of. U. 8. Economic Codperation Act, 1948. 80. 


Germany: 

Basic Law. Occupation Statute for Germany, 1949. 172, 173. 

Default by. International Ruhr Authority Agreement, 1949. 148. 

Delegate to International Ruhr Authority. Agreement, 1949. 141. 

Internal affairs. Occupation Statute, 1949. 173. 

Land constitutions. Occupation Statute for Germany, 1949. 172, 173. 

Legislative power. Occupation Statute, 1949. 173. 

Occupation Authorities. International Ruhr Authority Agreement, 1949, 141; Occupa- 
tion Statute, 1949, 172; occupation zones, assistance to, U. 8. Economic Codperation 
Act, 1948, 65, 86. 

Greek-Turkish Assistance Act, 1948. 91. 
Guaranties of private investments. France-U. S. Economic Codperation Agreement, 
1948, 115; U. S. Economie Codperation Act, 1948, 74. 


Headquarters Agreement, U. N.-U. 8., 1947, 8; exchange of notes, 18; Interim Agree- 
ment, 1947, 24; U. S. Joint Resolution, 20. 

Headquarters District. U. N.-U. 8. Headquarters Agreement, 1947. 8, 9, 17. 

Health, protection of. American Declaration of Rights and Duties of Man, 1948, 135; 
Universal Declaration of Human Rights, 131. 

Hearing, fair, right to. American Declaration of Rights and Duties of Man, 1948, 137; 
Universal Declaration of Human Rights, 129. 
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pronouncement, 1949, 157. 

Home, inviolability of. American Declaration of Rights and Duties of Man, 1948, 135; 
Universal Declaration of Human Rights, 129. 
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Human Rights. Universal Declaration of, 127; American Declaration, 1948, 133. 
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U. N. Headquarters Agreement, 23. 

Imports. China-U. S. commercial treaty, 1946, 39, 40, 41, 45; protocol, 51. 

Imprisonment. American Declaration of Rights and Duties of Man, 1948, 137; Uni- 
versal Declaration of Human Rights, 129. 

Inland navigation. China-U. 8S. commercial treaty, 1946. 46. 
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Inland waters. Saudi Arabian decree on territorial waters, 1949. 154. 
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135; China-U. 8. commercial treaty, 1946, 35, protocol, 51; Universal Declaration 
of Human Rights, 132. 

Investments, private. Guaranties of. France-U. S. Economic Codperation Agreement, 
1948, 115; U. S. Economie Codperation Act, 1948, 74. 


Joint Committee on Foreign Economie Codéperation. U. S. Economie Codperation Act, 
1948. 89. 

Juridical personality. European Economie Codéperation Organization, Convention, 100, 
103; United Nations, Convention on Privileges and Immunities, 1946, 1. 

Jurisdiction. U. N.-U. S. Headquarters Agreement, 1947. 10. 


Laissez-Passer. Convention on U. N. Privileges and Immunities, 1946. 6. 

Land, disposal of. U. N.-U. 8. Headquarters Agreement, 1947, 15; U. S. Joint Resolu- 
tion, 22. 

Law. Application to Headquarters District, U. N.-U. S. Agreement, 1947, 10; equal 
protection of, American Declaration of Rights and Duties of Man, 1948, 134; 
Universal Declaration of Human Rights, 128. 

Life, right to. American Declaration of Rights and Duties of Man, 1948, 134; Uni- 
versal Declaration of Human Rights, 128. 

Literary and artistic works, protection of. American Declaration of Rights and Duties 
of Man, 1948, 135; China-U. S. commercial treaty, 1946, 36, protocol, 51, U. S. 
Senate reservation, 52; Universal Declaration of Human Rights, 132. 

Living standard. American Declaration of Rights and Duties of Man, 1948, 136; 
Universal Declaration of Human Rights, 131. 

Loans. China-U. S. commercial treaty, 1946. 42. 

Local remedies, exhaustion of. France-U. S. Economic Codperation Agreement, 1948. 
121. 


Manpower, utilization of. European Economie Codperation Convention, 1948, 96; 
France-U. S. Economie Codperation Agreement, 1948, 114; U. S. Economie Co- 
operation Act, 1948, 85. 

Materials, access to. France-U. S. Economie Codperation Agreement, 1948, 117; U. 8. 
Economie Codéperation Act, 1948, 84. 

Military Security Board. Agreement for International Ruhr Authority, 1949. 146, 147. 

Military service. Duty of, American Declaration of Rights and Duties of Man, 138; 
exemption from, China-U. 8S. commercial treaty, 1946, 38. 

Mineral resources, exploitation of. China-U. S. commercial treaty, 1946, 31, protocol, 50. 

Ministers, Committee of. Statute of Council of Europe, 1949. 165. 
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Monopolies, government commercial. China-U. 8. commercial treaty, 1946, 43; France- 
U. S. Economie Coéperation Agreement, 1948, 114. 

Most-favored-nation treatment. China-U. S. commercial treaty, 1946, 28, 30; U. S. 
Senate reservation, 52. 

Multilateral agreements. U. S. Economic Codperation Act, 1948. 82. 

Mutual assistance. See Collective security. 


National Advisory Council on International Monetary and Financial Problems. U. S. 
Economic Codperation Act, 1948. 69, 76, 83. 

National treatment. China-U. S. commercial treaty, 1946. 28, 29. 

Nationality, right to. American Declaration of Rights and Duties of Man, 1948, 136; 
Universal Declaration of Human Rights, 129. 

Navigation, freedom of. China-U. S. commercial treaty, 1946. 44. 

Non-discrimination in trade. China-U. S. commercial treaty, 1946, 38; France-U. S. 
Economie Codperation Agreement, 1948, 114; Occupation Statute for Germany, 
1949, 173. 

Non-participating countries, exports to. U.S. Economie Codperation Act, 1948. 86. 

North Atlantic Treaty, 1949. 159. 


Occupation authorities. Powers reserved to. Occupation Statute for Germany, 1949. 
172. 

Officials, immunities and privileges of. Council of Europe, Statute, 171; European Eco- 
nomic Codperation Organization, Convention, 105; International Ruhr Authority, 
Agreement, 150; United Nations, Convention on Privileges and Immunities, 1946, 4. 

Opinion, freedom of. American Declaration of Rights and Duties of Man, 1948, 134; 
Universal Declaration of Human Rights, 130. 

Organization for European Economie Codperation. Council, 98; Executive Committee, 
98; financial regulations, 100, 107; France-U. S. Economic Codperation Agreement, 
1948, 113; functions, 97, Resolution, 110; privileges and immunities, 100, 102, 104; 
relationships with other international organizations, 99; relations with U. S. Special 
Representative. Resolution 111; Secretary General, 99, 102; Technical Committees, 
99. 


Pan American Union, Governing Board. Inter-American Treaty of Reciprocal Assist- 
ance, 1947. 56, 57. 

Panama Canal Zone, advantages to. China-U. S. commercial treaty, 1946, 48; protocol, 
51. 

Participating countries. U. S. Economic Codperation Act, 1948. 65. 

Patents, protection of China-U. S. commercial treaty, 1946, 35; portocol, 51. 

Payments, international. China-U. S. commercial treaty, 1946, 42, protocol, 51; multi- 
lateral system of, European Economie Codperation Convention, 95; Resolution, 110. 

Peaceful settlement of disputes. Brussels Treaty of Collective Self-Defense, 1948, 62; 
China-U. 8. commercial treaty, 1946, 48; Inter-American Treaty of Reciprocal 
Assistance, 1947, 54; North Atlantic Treaty, 1949, 159. 

Pearling rights. Bahrein proclamation concerning Persian Gulf, 1949, 186; Saudi 
Arabian pronouncement, 1949, 157. 

Penal offenses, trial for. American Declaration of Rights and Duties of Man, 1948, 
137; Universal Declaration of Human Rights, 129. 

Persian Gulf. Bahrein proclamation concerning sea bed and subsoil, 1949, 185; Saudi 
Arabian pronouncement, 1949, 156. 

Personal injuries, rights of action for. China-U. S. commercial treaty, 1946. 38. 

Personal property, disposal of. China-U. S. commercial treaty, 1946. 35. 
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Persons, protection of. China-U. S. commercial treaty, 1946. 31. 
Petition, right of. American Declaration of Rights and Duties of Man, 1948. 137. 
Petroleum, procurement of. U. S. Economic Codperation Act, 1948. 77. 
Philippines, advantages to. China-U. S. commercial treaty, 1946, 48, protocol, 51. 
Police protection. U. N.-U. S. Headquarters Agreement, 1947. 14. 
Port charges. China-U. S. commercial treaty, 1946. 44. 
Prisoners of war, repatriation of. U. 8. Economic Codperation Act, 1948. 85. 
Privileges and immunities. Council of Europe, Statute, 1949, 171; European Economic 
Codperation Organization Convention, 100, 102, 104, 105, 106; International 
Ruhr Authority, Agreement, 150; United Nations, Convention, 1946, 1; representa- 
tives of U. N. Members, Headquarters Agreement, U. N.-U. S., 1947, 13. 
Production, promotion of. European Economic Codéperation Convention, 95; Resolution 
on, 110; France-U. S. Economic Coéperation Agreement, 1948, 114; U. S. Eco- 
nomic Codperation Act, 1948, 65, 82, 85. 
Property: 
Acquisition of. U.S. Joint Resolution regarding U. N. Headquarters Agreement. 
Protection of. China-U. S. commercial treaty, 1946, 31, protocol, 51. 
Right to. American Declaration of Rights and Duties of Man, 1948, 137; Universal 
Declaration of Human Rights, 130. 
United Nations. Convention on Privileges and Immunities, 1946. 2. 
Property rights. Compensation of nationals for governmental measures affecting. 
France-U. S. Economic Coéperation Agreement, 1948, 121; U. S. Economie Co- 
operation Act, 1948, 84. 
Public Advisory Board. U. 8. Economie Coéperation Act, 1948. 69, 83. 
Public services. U. N.-U. S. Headquarters Agreement, 1947, 14; Interim Agreement, 25. 
Punishment, inhuman. American Declaration of Rights and Duties of Man, 1948, 137; 
Universal Declaration of Human Rights, 128. 
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Radio facilities. U. N.-U. S. Headquarters Agreement, 1947, 9; U. S. Joint Resolution, 
22. 

Real property. China-U. S. commercial treaty, 1946. 33. 

Reciprocal assistance. Brussels Treaty, 1948, 59; Inter-American Treaty, 1947, 53; 
North Atlantic Treaty, 1949, 159. 

Reconstruction Finanee Corporation. Advances by. China Aid Act, 1948, 93; Greek- 
Turkish Assistance Act, 1948, 91; U. S. Economic Codperation Act, 1948, 66, 80. 

Refugees, admission of. Occupation Statute for Germany, 1949. 173. 

Relief contributions. France-U. 8. Economie Codperation Agreement, 1948, 119; U. 
Seconomie Codperation Act, 1948, 86. 

Religion, freedom of. China-U. S. commercial treaty, 1946, 3 
of Rights and Duties of Man, 1948, 134; Universal Declaration of Human Rights, 
130. 

Reparations, control of. Occupation Statute for Germany, 1949, 173; U. S. Economic 
Codperation Act, 1948, 85. 

Residence, right of. China-U. 8. commercial treaty, 1946, 27; in national territory, 
American Declaration of Rights and Duties of Man, 1948, 135; Universal Declara- 
tion of Human Rights, 129. 

Resources, use of. France-U. 8. Economie Codperation Agreement, 1948, 113, 124; 
U. S. Economie Codperation Act, 1948, 85. 

Restitution, control of. Occupation Statute for Germany, 1949. 173. 

Rights and Duties of Man. See Human Rights. 

Ruhr, control of. Occupation Statute for Germany, 1949. 173. 
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Ruhr, International Authority for: 
Agreement for Establishment of, 1949. 140. 
Council. Agreement establishing International Authority, 1949, 140; German repre- 
sentation on, 141; organization and procedure, 141; voting, 142. 
Functions. Agreement, 1949. 143, 147. 
Members. Agreement, 1949. 140. 
Privileges and immunities. Agreement, 1949. 150. 
Relationship to United Nations. Agreement, 1949. 150. 


Saudi Arabia, territorial waters. Decree, 1949, 154; royal pronouncement, 1949, 156. 

Scientific works, protection of. American Declaration of Rights and Duties of Man, 
1948, 135; Universal Declaration of Human Rights, 132. 

Sea bed. Bahrein decree regarding Persian Gulf, 1949, 185; Saudi Arabian decree and 
pronouncement, 154, 156. 

Self-defense, collective. Brussels Treaty, 1948, 59; Inter-American Treaty of Recipro- 
cal Assistance, 1947, 53; North Atlantic Treaty, 1949, 159. 

Self-government. Occupation Statute for Germany, 1949. 172. 

Slavery. Universal Declaration of Human Rights. 128. 

Social security, right to. American Declaration of Rights and Duties of Man, 1948, 
136, 138; Universal Declaration of Human Rights, 131. 

State, Secretary of. U.S. Economic Codperation Act, 1948. 68, 70, 71, 72, 82, 86. 

States, agreements by and between. U. S. Joint Resolution on U. N. Headquarters 
Agreement. 23. 

Statistics, whaling. International Whaling Convention, 1946. 177. 

Steel, allocations of. Agreement for International Ruhr Authority, 1949. 143, 144, 145. 

Subsoil. Bahrein decree regarding Persian Gulf, 1949, 185; Saudi Arabian decree and 
pronouncement, 1949, 154. 

Suffrage, universal. American Declaration of Rights of Duties of Man, 1948, 136, 138; 
Universal Declaration of Human Rights, 130. 


Tariffs. Agreement for International Ruhr Authority, 1949. 144. 

Tariffs, reduction of. European Economic Codperation Convention, 1948. 96. 

Tax exemptions. Convention on U. N. Privileges and Immunities, 1946, 2; Interim 
Headquarters Agreement, U. N.-U. 8., 25. 

Taxation, China-U. 8. commercial treaty, 1946. 36, 41. 

Territorial waters. Bahrein proclamation concerning Persian Gulf, 1949, 186; Saudi 
Arabian decree and pronouncement, 1949, 154, 156. 

Trade, promotion of. China-U. 8. commercial treaty, 1946, 38; European Economic Co- 
operation Convention, 1948, 95, Resolution 110; France-U. 8. Economie Codperation 
Agreement, 1948, 114; U. S. Economie Coéperation Act, 1948, 65, 83. 

Trade, restraint of. France-U. S. Economie Codperation Agreement, 1948. 114, 124. 

Trade-marks and trade names, protection of. China-U. S. commercial treaty, 1946, 
35, protocol, 51. 

Transit, freedom of. China-U. 8. commercial treaty, 1946, 46; U. N.-U. S. Headquarters 
Agreement, 1947, 11. 

Translations, protection of. China-U. S. protocol, 1946, 51; U. S. Senate reservation, 52. 

Travel. Promotion of, France-U. S. Economie Codperation Agreement, 1948, 118; 
U. 8. Economic Codperation Act, 1948, 86; right of, China-U. S. commercial treaty, 
1946, 27. 

Treasury, Secretary of. U.S. Economic Codperation Act, 1948. 81. 

Trieste, Free Territory of. Assistance to. U. 8S. Economie Coéperation Act, 1948. 
66, 86. 


—— 

| 


INDEX 195 


United Nations: 

Convention on Privileges and Immunities of, 1946. 1. 

Headquarters. U. N.-U. S. Agreement, June 26, 1947, 8; exchange of notes, Nov. 21, 
1947, 18, 19; U. S. Joint Resolution, 20; Interim Agreement, Dec. 18, 1947, 24. 

Members, representatives of. Privileges and immunities. Convention, 1946, 3; 
U. N.-U. S. Headquarters Agreement, 1947, 13. 

Organs and facilities, use of. U.S. Economie Codperation Act, 1948. 88. 

Relationship of International Ruhr Authority to, Agreement, 1949, 150; of Inter- 
national Whaling Commission to, International Whaling Convention, 1946, 176. 

Universal Declaration of Human Rights. 127. 

United Nations Charter. Brussels Treaty of Collective Self-Defense, 1948, 61; Inter- 
American Treaty of Reciprocal Assistance, 1947, 54, 55, 56; North Atlantic Treaty, 
1949, 159, 160. 

United Nations Security Council. Brussels Treaty of Collective Self-Defense, 1948, 61; 
Inter-American Treaty of Reciprocal Assistanee, 1947, 54, 55; North Atlantic 
Treaty, 1949, 160. 

United States. China Aid Act, 1948, 92; Economic Coéperation Act, 1948, 64; Foreign 
Assistance Act, 1948, 64; Greek-Turkish Assistance Act, 1948, 91; immigration 
laws, Joint Resolution on U. N. Headquarters Agreement, 23; International Chil- 
dren’s Emergency Fund Assistance Act, 1948, 90; Special Mission for Economic 
Codperation, France-U. S. Economic Codperation Agreement, 1948, 120. 

United States Congress. Joint Committee on Foreign Economie Coéperation, U. S8. 
Economic Codperation Act, 1948, 89; Joint Resolution on U. N. Headquarters 
Agreement, 1947, 20. 

United States Economie Codperation Administration. Economic Codperation Act, 1948. 
66. 

United States Foreign Service. Assignment to. U.S. Economic Codperation Act, 1948. 
72. 

United States President. Report to Congress. U. S. Economic Codéperation Act, 
1948. 89. 

United States Special Representative in Europe. France-U. S. Economie Coéperation 
Agreement, 1948, 120; U. 8. Economie Codperation Act, 1948, 70. 

United States-United Nations. Headquarters Agreement, 1947, 8; exchange of notes, 
18, 19; Joint Resolution, 20; Interim Agreement, 24. 

Utilities. U. N.-U. S. Headquarters Agreement, 1947. 14, 17. 


Vessels. National treatment. China-U. S. commercial treaty, 1946. 44. 
Voting, rights and duties of. See Suffrage. 


Wages, just. Right to. American Declaration of Rights and Duties of Man, 1948, 
136; Universal Declaration of Human Rights, 131. 

Western Hemisphere countries. U. S. Economie Codperation Act, 1948. 85. 

Whaling. International Convention for Regulation of, 1946. 174. 

Women, protection of. American Declaration of Rights and Duties of Man, 1948, 134; 
Universal Declaration of Human Rights, 131. 

Work, right to. American Declaration of Rights and Duties of Man, 1948, 135, 139; 
Universal Declaration of Human Rights, 131. 
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